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Executive Department

To the Honorable Senate and Home oj Representatives

I am returning, herewith, without my approval, House Bill No.
3662 entitled “An act establishing professional standards and re-
quiring professional supervision and control of retail pharmacies.”

The generally understood purpose of this bill is to help establish
the practice of pharmacy as a profession. This is a laudable pur-
pose. The difficulty is that the bill contains provisions which have
little or no relation to that laudable purpose but which, on the
contrary, seem likely to stifle competition. Some of the provisions,
moreover, even if free from other objections, use language so broad
as not to permit a clear understanding of what is permitted. Finally,
in limiting the ownership and descent of property, the bill would
plainly seem to raise serious constitutional questions.

Section 378 provides that a pharmacy cannot be registered unless
at least 51% of its over-all floor area is devoted to the prescription
department and allied professional products and services, some of
which allied products are listed including, “accessories or appli-
ances” and “prescription waiting areas.” Assume a store with
drugs on one side and on the other side, in cases or on shelves, a
mixture of first aid products and other allied pharmacy products
along with goods not included in this definition such as cameras
or writing paper. The center space in the store is open where
customers may stand or move around. The owner now must
determine at the risk of his license to do business whether 51%
of the floor space area is devoted to the pharmacy department
and allied professional products.

Section 39 provides for the registration of a pharmacy and the
issuance of permits to such registered pharmacists as the Board
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deems qualified, which broad grant of power, in itself, raises a
serious question. However, it adds that the Board may refuse in
its discretion to register a pharmacy “if such pharmacy would be
inconsistent with or opposed to the best interests of the public
health, welfare or safety.” Such an arbitrary grant of power with
no guidelines whatever for its exercise seems unreasonable.

On these two matters, that is with respect to the over-all floor
area and the broad grant of power, I cannot do better than quote
from a veto message of Governor Rockefeller in 1964 when he
vetoed a bill of this nature.

“This bill would amend the Education Law to require, with
certain exceptions, that all pharmacies hereafter registered in
this State shall be owned by licensed pharmacists or by corpora-
tions a majority of whose directors are licensed pharmacists.
“The bill is alleged to be based on a relationship between the
ownership of the pharmacies and the public health. This as-
serted relationship has not been supported by facts. Present
law requires that every pharmacy be, at all times when open
for business, under the personal supervision and management
of a licensed pharmacist. No showing has been made that this
provision of existing law is inadequate to protect the health
of the drug-buying public.
“It is generally known that retail pharmacies in this State are
not all primarily concerned with the compounding of drugs on
the premises. Indeed, many also sell retail pre-packaged drugs
and a wide variety of other goods. The public health has not
been shown to demand that everyone except licensed pharma-
cists be disqualified from owning such a business.
“Stripped of its unsupported connection to the public health,
this bill stands as an unmistakable effort to restrict competi-
tion, restrict free entry into a business, restrict the free em-
ployment of talent and capital all to the benefit of a few
and at the expense of the consumer who would ultimately have
to pay the price.”
There are other provisions which are similarly open to question

but I will comment on only one more.
Section 39A provides that no permit shall be issued if the phar-

macy is owned by an individual or partnership unless such indivi-
dual and all of the members of the partnership are registered
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pharmacists, except that a widow or child of a previous owner
may be a partner in such partnership. One illustration under
this section will suffice. Suppose an individual owns a pharmacy
which constitutes his livelihood and his principle asset. He fully
conforms to the law. On his death his wife, not a registered
pharmacist, inherits his estate. Under this bill she cannot even
by having the store operated by a registered pharmacist obtain a
registration for the store since she, herself, is not a registered
pharmacist. Her only recourse will be to find some registered
pharmacist with whom she can become a partner even though
such a partner will not be involved in the active operation of the
business. She could sell out, of course, but she would have to sell
to a registered pharmacist or to a corporation, a majority of whose
directors are pharmacists or to a partnership, all of whose members
are pharmacists. Such a limited market, of course, could seriously
depress the value of her estate.

It seems to me that further thought and study needs to be given
to the drafting of appropriate legislation aimed at the laudable
purpose of this bill, namely, to help establish the practice of phar-
macy as a profession. I am supported in this position by the
Consumers’ Council which has informed me that the bill is against
the public interest and of doubtful legality.

For the foregoing reasons, I am returning the bill without my
approval.

Respectfully submitted,

JOHN A. VOLPE,
Governor of the Commonwealth.




