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To the Honorable Senate and House of Representatives:
*

The Legislative Research Council submits
GENTLEMEN:
herewith a report prepared by the Legislative Research Bureau
pursuant to House Order No. 3312 of 1964, relative to the proposal
House, No. 1109 regulating the removal, filling and dredging of
certain areas bordering on the coastal waters of the Commonwealth.
The Legislative Research Bureau is limited by statute to “statistical research and fact finding.” This report therefore contains
factual material only, without recommendations or legislative proposals. It does not necessarily reflect the opinion of the undersigned members of the Council.

Respectfully submitted.

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL
Sen. MAURICE A. DONAHUE

t

of Hampden,
Chairman

Rep. JOHN T.

TYNAN of Boston,
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Sen. NEWLAND H. HOLMES of
Norfolk and Plymouth
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. SIDNEY
Q. CURTISS of Sheffield
Rep. WALLACE B. CRAWFORD of
Pittsfield
Rep.

HAROLD L. DOWER of Athol
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LETTER OF TRANSMITTAL
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LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

GENTLEMEN:—The joint order, House, No. 3312 of 1964,
directed the Legislative Research Council to investigate and study
the subject matter of current house document numbered 1109,
relative to amending a certain provision of the law regulating the
removal, filling and dredging of certain areas bordering on the
coastal waters of the commonwealth.
The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory provisions which limit Bureau output to factual reports without recommendations.
The preparation of this report was the primary responsibility of
Prof. Lashley G. Harvey of Boston University.

Respectfully submitted.
HERMAN C. LOEFFLER,
Director, Legislative Research Bureau
*
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THE REMOVAL, FILLING AND DREDGING OF
CERTAIN COASTAL AREAS
SUMMARY OF REPORT
Introduction

*

Basis of Report

By legislative directive, this report deals with a past legislative
proposal (House, No. 1109 of 1964) designed to change the existing
law governing alterations of land bordering on the coastal areas
of Massachusetts (G.L. c. 130, s. 27A).
Existing Law

The present law, passed only a year ago, prescribes the procedures to be followed by town selectmen, city licensing authorities,
the State Department of Public Works, and the State Department
of Natural Resources in receiving proposals for alterations of
coastal areas. Specific requirements under this law call for the
following procedure.
1. Parties planning to do work in the nature of removal of soil,
dredging or filling on lands bordering coastal waters must file a
notice of intention with the selectmen in towns or the licensing
authority in cities. At the same time they are required to notify
the State Department of Public Works and the Department of
Natural Resources
specifically, the Director of Marine Fisheries.
These notices of intention are to be filed not later than 14 days
prior to beginning of proposed work.

*

2. The town selectmen or licensing authority must issue a notice
of a hearing to be held within ten days after receipt of a notice of
intention to proceed with a coastal alteration. The required petition to proceed would be reviewed at the hearing.
3. The State Department of Public Works is then responsible
for granting a license for any construction. If the State Director
of Marine Fisheries finds it to be necessary he may impose conditions upon the petitioner with regard to the work to be done.

8
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1964 Amendment
The 1964 amendment under study (House, No. 1109) proposes
procedural modifications. With relation to a notice of hearing,
House, No. 1109, would make the following detailed changes, without affecting the hearing itself:
1. The time span between notice and hearing is to be increased
from ten to 20 days. The reason for the doubling is that the present time span is inadequate for local and state officials to examine
detailed plans for proposed work. And while detailed plans are
not required under present law, they have become an administrative requirement.
2. The number of persons notified of hearings is to be larger.
Parties to be notified of the presently required hearings are
covered only by the words “person intending” to do the work. The
new proposal would require notice to be sent not only to that “person,” but also to the “persons, firms or corporations intending to
do such removing, filling, and dredging of the coastal area,” and the
state officials now included. This greater detail will insure that no
one associated with construction work will be overlooked.

Proposed

3. Greater publicity is required. The notice of a hearing would
be advertised in “a newspaper having general coverage within said
city or town, within 20 days of receipt of said notice” of intent.
This publicity would imply a hearing to which the public is invited, i.e., a public hearing or public meeting. Moreover, the amendment, House, No. 1109, would require the petitioner to pay the
cost of the notice and advertising.
Regulation and Exercise of Police Power

The state’s police power is the authority upon which the General
Court enacted the present law and can now amend that law as
proposed. This authority is an inherent power of states which was
never delegated to the Federal Government upon the adoption of
the United States Constitution. It recognizes a state’s broad authority to regulate health, morals, safety and welfare in the public
interest. In providing for execution of laws based upon police
power authority, the General Court frequently delegates numerous
details to executive and administrative officers, but prescribes
procedural standards for them to follow.

t
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Procedural Aspects of Proposed House, No. 1109
Both procedural and substantive aspects arise in a consideration
of proposed House, No. 1109 of 1964. With reference to the former
consideration, several questions are raised in the report about procedural changes in that proposal, as follows:

*

1. The amendment would increase the time span between the
departmental notice of hearing and the start of work, from ten to
20 days. However, this change must be considered in conjunction
with the other statutory provision requiring that the owmer’s
notice of intent must be filed not less than 14 days prior to beginning work. Hence the possibility that work might begin after
the 14 days, or six days before the hearing provided in the proposed amendment.

2. The amendment calls for an itemized list of persons to be
mailed notices of hearings, in addition to the single “person” intending to do work. This larger list is questioned in some quarters
where the question is raised whether additional names guarantee
protection against oversight. It has therefore been suggested that
this reference in the amendment be changed to a general reference
to all “parties concerned” with the proposed work. This phrase is
deemed to provide sufficient general coverage, and yet be conclusive.
3. Extension of publicity by advertisement implies a public hearing. Should the words “public hearing” therefore be included?
If a public hearing is anticipated, would this be an open meeting
under other statutory provisions, i.e., G. L. c. 39, s. 23A? If it is
an open meeting, the minimum time span between notice by the
selectmen and the open meeting is only 24 hours,
or a much
shorter period than the ten days now specified by law, or the 20
days proposed by House, No. 1109. The cost of both the notice and
advertisement would be borne by the party filing notice of intention.

r

*

4. The present statutes do not provide that a petitioner planning
to dredge, fill, or otherwise modify coastal areas, shall file detailed
plans of the nature of the work he proposes to do. In practice,
the Director of Marine Fisheries has in some cases imposed such
an additional requirement, but this has caused further delays.
On this score it is vigorously urged by some that proposed House,

t
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No. 1109 should be expanded to require the petitioner to file detailed plans, drawn to scale, which would clearly define the limits
of proposed work, including the sites of soil disposition when
dredging is to be undertaken. Certainly such information is essential to an informed administrative decision before a license is issued
by the State Department of Public Works or before the Director
of Marine Fisheries applies a restraining order in case the work
affects shell or marine fish. Obviously detailed plans would in fact
protect the petitioner and the public from administrative decisions
based upon inadequate evidence.

1

i

Such a provision takes on added significance because of the increasing number of proposals to alter coastal areas. Thus, a total
of approximately 300 petitions have been submitted for state action
during the 19 months since the present law was enacted. Difficulties are more likely to arise when the petitioners state their
cases entirely on an oral basis.
Substantive Aspects of Proposed House, No. 1109

Paralleling the foregoing procedural aspects of the proposed
amendment of the law, House, No. 1109, are the substantive questions which confront public authorities when they must act affirmatively or negatively on required petitions to make proposed coastal
alterations.
The report develops only a few of these substantive considerations in view of the two extended recent reports of the State Department of Natural Resources on coastal wetlands in the Commonwealth, as required by resolves of the General Court (Senate,
No. 635 of 1963; and Senate, No. 855 of 1964). They discussed
at length the scope and nature of the wetlands and constituted the
basis upon which new regulatory legislation was enacted. In large
degree, House, No. 1109 is an amendment of that legislation to
eliminate difficulties which have arisen over the past year and to
reflect the further thought given this situation.
In brief, Massachusetts has some 2,000 miles of coastline of
which only 100 miles are in public ownership,
80 miles owned
by its cities and towns, and 20 miles owned by the Commonwealth.
With an expanding population and with numerous highways improving public access to the seacoast areas, the development of

r
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what was once considered
attractive to investors.

11

waste lands has become increasingly

Many of these “waste” areas are so-called wetlands which were
once considered to be of no value. However, with modern techniques of engineering, it is possible to utilize them for the sites of
housing and industrial complexes.

*

Yet the wetlands have a special outdoor attractiveness of beauty.
And they are productive in end products useful to man. Thus,
many of the wetlands are essential for the life of finfish, with young
fish of various types entering the estuaries and salt marshes to
feed. Shellfish thrive in many of the estuaries. Together, the
estuaries and wetlands are essential for the fishing industry and
for shell fish harvests. They are also an attraction for hunters and

trappers.
State decisions with respect to petitions to alter these coastal
areas should give due consideration to substantive questions such
as the above. The development of these coastlands must be systematic and certainly the fishing industry should not be handicapped by thoughtless destruction of these wetland areas essential
to marine life.

*

t
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THE REMOVAL, FILLING AND DREDGING OF CERTAIN
COASTAL AREAS
CHAPTER I. INTRODUCTION
Study Directive

The legislative directive, House, No. 3312 of 1964, reprinted on
the inside of the front cover of this report, requires the Legislative
Research Council to undertake a study of the subject matter of
House, No. 1109 of 1964, filed by Representative John F. Dolan of
Ipswich, which failed of passage. As indicated in detail in Appendixes A and B of this report, the latter proposal would expand
the statutory provisions governing local hearings which are required
before certain coastal areas may be changed, by amending the third
sentences of G.L. c. 130, s. 27A, as follows (proposed additional
words are shown in italics, and proposed omissions in parentheses):
the selectmen, or, in the case of a city, the licensing authority, shall

I

hold a hearing on said proposal, which shall he advertised as a legal advertisement in a newspaper having general coverage within said city or town,
within (ten) twenty days of the receipt of said notice, and shall notify by
mail the person, persons, firms or corporations intending to do such removing,
filling or dredging, the department of public works and the director, of the
time and place of said hearing, and the total costs of such advertising and
notice shall be paid by the persons filing said notice of intention to so

r

remove

As indicated, this amendment pertains not to the hearings themselves, but to certain administrative and procedural aspects thereof
which must occur before town selectmen or the city licensing authority shall authorize a person to proceed with a desired coastal
alteration by removing, filling or dredging “any bank, flat, marsh,
meadow or swamp bordering on coastal waters.” The amendment
lengthens from ten to twenty days the period within which the
local authorities must issue notices of hearings. Finally, it requires
persons filing notices to pay the advertising and other costs involved.
This report first discusses the procedural aspects of the proposed
amendment, and then very briefly the substantive questions which

#>
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confront local authorities in making their decisions as these procedures unfold.

<ft

General Background
It is common practice for legislative bodies to delegate authority
to administrative agencies to regulate different aspects of public
and private affairs. This practice is not new although it is on the
increase as society becomes more complex. Such legislative delegation of authority is no indication that the subject matter is of
minor concern. Rather, it demonstrates that the legislature is being
pressed to devote more time to general public policy formation and
less time to the individual problems of citizens.
On this basis, the protection of Massachusetts lands adjoining
coastal waters from undue exploitation is an important role assigned
by the General Court to certain local governments and state administrative agencies. The procedures employed by these governments and agencies in their regulatory activities are essential to
full attainment of legislative objectives even though those procedures may appear to be only a matter of form. This comment is
especially true of the administrative process of notice of intention
to make a coastal alteration, and of the hearing which precedes administrative decisions which may or may not require action.

Hearing called to consider proposals for development or alteration of lands adjoining coastal waters provide an opportunity for
interested persons to present and discuss their developmental plans.
At the same time regulatory agencies are given an opportunity to
weigh these proposals against the general interest of the public.

*

Issuance of a notice is an important preliminary step to a hearing. For example, the nature of the notice and the time span between its issuance and the formal hearing can greatly alter the
adequacy and effectiveness of the hearing itself, and, subsequently,
administrative determinations based on arguments and discussion
at the hearing.
CHAPTER H,

PROCEDURAL ASPECTS OF HOUSE NO. 1109 PROPOSAL
Present Statutory Requirements
The existing statutes (see G.L. c. 130, s. 27A in Appendix A)

f
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provide for regulating the development of coastal lands by private
individuals for commercial or other purposes. Persons desiring to
remove soil, dredge or fill lands bordering coastal waters are required to file a notice of intention to make such an alteration with
(a) the selectmen of the town or licensing authority of a city, (b)
the state department of public works and (c) the director of marine
fisheries of the Department of Natural Resources. Construction
work may not take place until fourteen days after that notice of
intention has been filed.
Under the present law notice of the hearing to be conducted by
the selectmen or licensing authority must occur within ten days
of receipt of such notice of intention. The law also requires that
the notice of the hearing be sent not only to the person intending to
conduct the alterations, but also to the state department of public
works and the director of marine fisheries. In addition, the following actions are authorized:
(1) The selectmen or city licensing authority “may recommend the installation of bulkheads, barriers or other protective
measures as may protect the public interest.”
(2) “If the department of public works finds that such proposed removing, filling or dredging would violate the provisions
of sections 30 and 30A of Chapter 91, it shall proceed to enforce
the provisions.”
(3) “If the area on which the proposed work is to be done
contains shellfish or is necessary to protect marine fisheries,”
the director of marine fisheries “may impose such conditions on
said proposed work as he may determine necessary to protect
such shell fish or marine fisheries, and work shall be done subject thereto.”
Further statutory provisions fix the penalty for violation at not
more than $lOO, or imprisonment for not more than 60 days, or
both. The superior court is assigned jurisdiction in equity to restrain continuing violation of the section.
Proposed Procedural Changes
Under proposed House, No. 1109 (summarized above and given
in full in Appendix B of this report) the following procedural details are stipulated for the notice of the hearing to be conducted
by the town selectmen or city licensing authority.

t

r
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(1) The notice “shall be advertised as a legal advertisement in
a newspaper having general coverage within said city or town
within tenty days of receipt” of the notice of intention. This notice would in fact be a general announcement of the hearing
through the news media, and implies a “public” hearing without
being specifically stated. The time span from receipt of notice of

*

intention and the hearing would be increased from 10 to 20 days.
(2) The present law requires that a notice of hearing be
mailed to the “person” who files intention. Instead, the proposed
amendment would require that the notice be not only mailed to
the person but to the “persons, firms or corporations” intending
to remove, fill or dredge coastal lands. The state department of
public works and the director of marine fisheries of the state
department of natural resources would continue to be notified
as is now required by law.

(3) The cost of the notice and advertising would be borne by
the “persons filing .
notice of intention.” This provision is
wholly new.
.

.

Favorable Court Decision on Present Procedures
Present statutory procedural requirements, of such great importance both to the individual citizen and to the public as a whole,
have recently been upheld by the courts. 1 Thus they were declared
constitutional by Justice Horace T. Cahill of the Superior Court
(Suffolk County) on the following general basis:
It has been consistently held that the General Court has power, by appropriate legislation, to affect property rights by reasonable exercise of
. The fact that private property is involved in no way prepolice power
vents the legislature from interfering with the free use of such property
.
The police power undoubtedly extends to prevent a potential waste of
resources in those cases where such resources may be devoted to the public
.

.

.

welfare

*

.

.

.
.

Where proper standards have been provided, in particular where technical
matters are involved, it is within the province of the General Court to delegate to another body the working out of details under a particular statutory
plan. Such regulations must, of course, be reasonable and must not conflict
with or go beyond the statute that authorizes them. The Court has recog1 For an

excellent current discussion of this historic decision and related
considerations, see the article by Dr. Robert F. Hutton, titled Historic Decision: Broad Marsh. In magazine, Massachusetts Audubon, Winter 1964,
p. 65ff.

f
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nized that frequently agencies that are expert in particular areas can better
In the present
regulate those areas than can the legislature directly
instance, it appears the legislature has adopted the policy that marine life
to be protected from dredging and filling operations and designated the
Department of Natural Resources to carry out said policy. The court finds
such delegation reasonable and necessary to carry out the mandate of the
legislature. (Foster vs. S. Volpe Co. Suffolk Superior Court in Equity,
#82036, June 29, 1964.)
...

With respect to other considerations the court rendered the following decisions in connection with the subjects indicated by side
heads:
Eminent Domain. Justice Cahill went further and contrasted the
regulation under eminent domain with the regulation under present
law (G.L. c. 130, s. 27A) both of which rest on the state’s police
power. Eminent domain involves a taking of property for which
compensation is granted. It differs from regulation under present
law (Section 27A) in that property is not transferred to public
use and that compensation is absent. The decision stated that “the
exercise of the police power must, of course, be reasonably directed
to public welfare and not simply be an exercise of eminent domain
in disguise.”
Procedure. The Court upheld the action of the Commissioner of
Natural Resources and the Director of Marine Fisheries on the
the regulation effected by the statute .
ground that “.
dealing
with the administration of that statute
is valid exercise of the
police power.” (Suffolk Superior Court in Equity #82036, June 29,
.

.

.

..

f

~

~

1964.1 1

r

Zoning and the Police Power. The Court found that present
statutory regulation of land use in coastal waters is proper exercise
of police power,
with the assistance of local governments and
state administrative agencies. The procedure of municipalities in
the enforcement of this statutory provision is not unlike the procedures followed in the formulation and execution of zoning bylaws authorized by the state under its police power. Regulation
through zoning or regulation of the type provided by law affects
private rights which are not satisfied by compensation and are
subject to litigation in the courts. 2

#>

>

1 For an explanation of police power see Paquette
376 (1959).

v. Fall River, 338 Mass.

368,

See Aronson vs. Sharon, 1964, Adv. Sh. 27, 30-31 for statement on zoning.
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The Importance of Procedure. In the administration of justice
much depends upon procedure. Thus, Mr. Justice Douglas of the
United States Supreme Court once stated:
It is not without significance that most of the provisions of the Bill of
Rights are procedural. It is procedure that spells much of the difference
between rule of law and rule by whim or caprice. Steadfast safeguards is
our assurance that there will be equal justice under law. (.Joint Anti-Facist
Refugee Committee vs. McGrath, 341 U.S. 123, 179, 71 S Ct. 624, 652, L. Ed.
817 in 1915.)
*

Mr. Justice Frankfurter in a similar vein has said: “The history
of liberty has largely been the history of procedural safeguards.”
{McNabb vs. United States 318 A.S. 332, 347, 63 S. Ct. 608, 616,
,

*

87 L. Ed. 819 in 1943.)
Hearings. The above important decisions on the procedural
requirements under present law also have significance for alterations suggested by proposed House, No. 1109, even though that
proposal deals only with the procedures used for notice of hearings.
In any case it is difficult to isolate procedures for notices of hearings from the hearings themselves.
The hearings conducted by town selectmen or city licensing
authority under present law, are not trials. They provide for consideration of proposals for removal of soil, filling or dredging of
land bordering on coastal waters. They assist local officials, the
state department of public works and the Director of Marine
Fisheries in obtaining the necessary information or facts as to (1)
the adequacy of evidence demonstrating that the public interest
will be affected by the proposed alteration, and (2) the advisability
of encouraging or restraining the alteration in the best interest
of the public.
It is therefore important that the hearing provide maximum opportunity for both the private individual proposals to be presented,
and for public officials who are charged with protection of the public interest, to obtain all the necessary information before making
administrative decisions. Unless the individuals proposing alterations can supply sufficient details of plans prior to the hearing, evidence would be insufficient to justify an administrative decision by
government officials.

Time Requirements
Written Materials. The present statutory provisions make no

18
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specific requirement of submission of written material defining the
nature and plan of the work to be done. Oral presentations are of
doubtful adequacy without other data for decisions by town selectmen or city licensing authority, the state department of public
works or the director of marine fisheries. It has been the practice
to request a detailed plan of the work as an imposed condition, but
this action requires time and may result in delay. And such delay
is an important factor in view of the statute’s requirement that the
notice of intention must precede work by “at least fourteen days”
and that a hearing must take place within ten days after filing a
notice of intention.
It is stressed that adequate protection to all parties concerned
calls for amendment of present law to provide that the person proposing work must file a detailed plan, drawn to scale, with the
original notice of intent, thus clearly defining the limits of the work,
including the sites of soil disposition in the event that dredging is
proposed. Without this information local or state officials issuing
a restraining order, or requiring completion of preliminary work
prior to carrying into effect proposed work, invites litigation on the
ground of insufficient evidence having been available for a decision.
Certainly, the statutes should provide adequate protection for all
parties involved, and thereby reduce resort to the courts for clarification or for an order restraining action by government officials
in their legitimate attempts to protect the public’s interest.
Notice of Hearings. The statutes require that a notice of intention be filed with (a) town selectmen or the city licensing authority, (b) the state department of Public Works, and (c) the
Director of Marine Fisheries, not less than fourteen days prior to
beginning work. In turn, town or city officials must hold a hearing
within ten days after receipt of the notice of intention. This timing
benefits the person proposing work and is a disadvantage for state
and local authorities. Some of the disadvantage would be offset if
detailed plans of the sort described above were required in the
statute. This offset is then diminished, however, if additional time
is required to make the important and necessary examination of

detailed plans.

t

4
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Number of Coastal Alteration Projects
The time requirements for the notice of hearing and the period
between filing of intention and beginning of work are important in
view of the large number of coastal alteration proposals under state
review.

H

Thus, during approximately eleven recent months (from May 22,
1963, when the present law was enacted, to June 30, 1964), “the
Director of Marine Fisheries received and reviewed plans of 202
proposed coastal alterations on the shores of the Commonwealth.
Eighty-six of these projects were of a nature to require compliance
with the provisions of Section 27A of the General Laws, Chapter
130. Under the provisions of this statute, on 12 of these projects,
the Director of Marine Fisheries imposed conditions which he
deemed necessary to protect shellfish and marine fisheries. The
status of the remaining 74 (projects) is as follows:” 1
Compliance pending under G.L. c. 130, s. 27A
Under investigation by Marine Fisheries’ office

Violations referred to Division of Law Enforcement
Projects completed; no further action
No objection because work will not significantly
damage marine fisheries
Total Number of Coastal Alteration Projects

19
7

2
3
43

74

Over an additional five months period, or from May 22, 1963
to the recent date of December 1, 1964, a total of almost 300
coastal alteration projects has been received by the Director of
Marine Fisheries. As the result of unusual population growth
and the pressure to clear and develop coastlands for housing projects, proposals for alteration to accommodate new industries and
marinas are likely to increase the law enforcement work required
of the state Department of Public Works and Director of Marine
Fisheries.

4

Procedural Advantages of House No. 1109
The procedural advantages of House, No. 1109, discussed above,
are briefly summarized below.
More Time for Hearing. The time span between filing notice of
statement, along with statistics, taken from Appraisal and Control of
Coastal Alterations and Marine Engineering Projects for the Fiscal Year
1961/, supplied by the Department of Natural Resources.

1 This
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intention and the hearing would be doubled
from the present
ten-day requirement under existing law to 20 days.
More Persons Notified of Hearings. Under present law the notice
of hearings is only sent to the “person” proposing coastal alterations; under the new proposals “persons, firms or corporations intending to do” the work would also be notified. Since the person
sponsoring the project may not be the same as the “persons, firms,
or corporations” who actually do the work, broader coverage will
undoubtedly improve the identification of the parties responsible
for the work.
Better Public Announcement. Under the proposal the hearing
must be “advertised in a newspaper having general coverage within” the city or town, “within twenty days of the receipt of “the
notice of intention. This general announcement would provide
much better public knowledge of the hearing than is the case without specific provision for public announcement under present law.
Moreover, the cost of the notice and advertisement is properly
charged to those who propose coastal alteration projects.

*

Criticisms of House, No. 1109
Timing Discrepancy. House, No. 1109 requires advertisement of
a hearing within 20 days of receipt of the notice of intention. Yet
no change is suggested in the present statutory requirement that
the notice of intention of a coastal alteration must be submitted
“by registered mail at least 14 days prior to any such removing,
filling or dredging.” Hence, it is conceivable that adoption of the
House, 1109, without change in the 14-day period between filing
notice of intention and beginning of work would mean that the
hearing might be held after work is begun. To prevent this result,
adjustment must be made in the present law for the proposed
“House, No. 1109” increase from ten to 20 days of time prior to
hearing.

Detailed Notification Requirement. It is argued that House, No.
1109, should not so specifically refer, in connection with alteration
projects, to “persons, firms or corporations intending to do work.”
Such detailed lists always raise the possibility of some one being
overlooked. Hence critics feel that the present statutory identification of a “person” intending to do the work, is general enough

#>
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to cover all those involved. A more satisfactory solution, it is said,
would be to change the reference to “all parties concerned” with
the proposed work.
Questions re Advertisement of Hearing. Advertisement of a
hearing implies a public hearing. If this is the intent of House,
No. 1109, both words: “public hearing” should be used. If this
public hearing is to be conducted by town selectmen or city
licensing authority, the statutory provisions regarding meetings
open to the public would apply (G.L. c. 39, s. 23a), and reference
these provisions, it is argued, should be included. The notice
for such an open meeting, however, does not have to be made more
than 24 hours in advance of the meeting, which would be entirely
too short an interval.

”to

Other Statutory Provisions Relative to Hearings
Although the requirement of notice and hearing are common
procedural requisites which government administrators must observe in making decisions affecting persons or property, there is
no standard established for either the form of notice, the persons
to be notified or the period of time between notification and the
hearing. Requirements for the notice and hearing differ with the
subject being regulated.

Even the statute governing “State Administrative Procedure”
(G.L. c. 30A) provides no time limit between the notice and the
hearing for all situations. It prescribes for administrative rulemaking and adjudication, and, for these matters, is quite specific.
Little guidance is provided, however, for the regulation of notice
and hearing in connection with statutory control of coastal alteration proposals under G.L. c. 130, s. 27A where the notice of intention must be filed with local and state officials, after which local
officials give notice and also conduct the hearing.
The procedure for local adoption of changes in zoning regulations under G.L. c. 40A, s. 6 has some similarity to the procedural
Jtnotice and hearing under the latter law. The provisions regulating the procedure for new or recommended changes in zoning
within cities, quoted below bears a special resemblance to the
recommendations made in House, No. 1109:
In a city no such ordinance as proposed to be originally established or
changing as aforesaid shall be adopted until the city council or committee

f
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has held a public hearing thereon, at which all interested persons
shall be given an opportunity to be heard. At least twenty days’ notice of
the time and place of such hearing before the city council or committee
thereof shall be published in an official publication, or a newspaper of
general circulation in the city,

Although there is some similarity between procedural notice of
a hearing required before adoption of new or changing city zoning
ordinances and the 20-day time requirement and advertisement in
House, No. 1109, the exact zoning regulation with accompanying
details would probably appear in the advertisement. Neither House,
No. 1109, nor the statute which it would modify (G.L. c. 130, s.
27A) requires submission of detailed plans for work to be done by
a petitioner.
The United States Corps of Engineers follows the practice of
allowing 30 days to lapse between notice and subsequent hearing.
The matter of detailed plans prior to notice is well covered before
the notice. The 30-day period preceding a hearing permits ample
time for examination before the scheduled hearing.
Lacking any standardized precedent for time lapse between notice and hearing, any specific requirement in terms of number of
days which might be inserted into the coastal alterations statute
(G.L. c. 130, s. 27A) would have to be based upon the needs of the
petitioner and the government officials who must make decisions.
As mentioned previously, there is need for lengthening the time
period in order for the state departments involved to examine all
petitions and the detailed plans which should accompany them.
The great number of coastal alteration petitions on which the
Department of Public Works and the Director of Marine Fisheries
must make decisions calls for more adequate time to do justice to
them. It is suggested that a period of 30 days would be a good
practical

solution.
CHAPTER

m.

SUBSTANTIVE ASPECTS OF HOUSE PROPOSAL, NO. 1109
The preceding chapter has discussed procedural aspects of House,
No. 1109 of 1964 which deals with hearings required in connection with coastal alteration projects.
This chapter develops very briefly a few paralleling substantive
aspects which also play an inevitable role in decisions that must be

*
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reached after hearings are concluded. On this score a few highlights are indicated below, taken from two excellent departmental
reports of 1963 and 1964 to the General Court (Senate, Numbers
635 and 855, respectively). These reports, which are described
elsewhere, provided the ground work for the new legislation written
for the first time on the statute books in 1963 to achieve fairly
comprehensive regulation and protection of the use of the valuable
wetlands of Massachusetts (G.L. c. 130, s. 27A, as enacted by Acts
reprinted as Appendix Aof this report). The
of 1963, c. 426
House proposal of 1964 under study in this document (House, No.
1109
reprinted as Appendix B) proposes amendment of the
above recent basic statutory enactment.

The Massachusetts Coastal Lands
Massachusetts has some 2,000 miles of coastline of which 100
miles (5%) are in public ownership. Of these 100 miles in public
ownership, 80 miles belong to the cities and towns, and the remaining twenty miles are in state ownership. Much of the state
owned lands consist of beaches, with over half of the area under
the care of the Metropolitan District Commission. 1
Some 60,000 acres of the Massachusetts shoreline consist of
areas commonly referred to as tide marshes or salt marshes.2
These so-called “wetlands” which may appear to be waste lands
to the casual observer are an essential link in the life cycle of
certain fish and Crustacea, as well as of birds and furbearing animals. The preliminary study: “Report of the Department of
Natural Resources Relative to Coastal Wetlands in the Commonwealth and Certain Shellfish Grants” in 1963 has this to say,
among much other relevant scientific discussion:

4

With the increased understanding of nutrient production, its cycling and
food chain relationships (from marsh grasses to the open water of the sea),
it is essential to consider the tidemarsh not only for its individual value, but
also for its role in the broader ecological complex
the estuary. In this
1 Edwards, Kalcey and Beck, Studies and Recommended Program of Development of Parks and Recreational Facilities of the Metropolitan Park District,
published by the Commonwealth, page 61.

of the Department of Natural Resources Relative to Coastal Wetlands
in the Commonwealth and Certain Shellfish Grants, (Senate, No. 635, January 1963, 22 pp printed, page 4).

2 Report

f
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respect the coastal wetland, or tidemarsh, should be discussed in association
with its arterial creeks, adjacent mud flats and shoal bay waters.
The coastal wetland harbours a vast and unique web of life. Within a
complexity of plant, animal and environmental relationships, there is produced a multitude of end products easily recognized and zealously sought
after by man. The number and kind of human users are as varied as the
products themselves.i

The report discusses in detail the role and importance of wetlands in the life cycle of marine and animal life. A few of the
salient points of the report deserve mention: 2
1. 87 percent of Massachusetts coastal wetlands are of high or
moderate value to water fowl.
2. The coastal wetlands provide recreation for both the waterfowler who hunts within the tidemarsh and for the hunter
who seeks pheasants, quail or woodcock. “In Massachusetts
about $74,000 is spent annually by some 326,000 licensed
sportsmen and another $250,000 by unlicensed saltwater fishermen. Most of these revenues accrue to various businesses
in Massachusetts.”
3. 80 percent of the coastal wetland area is of high or moderate
value for hunting.

*

4. From the view of the trapper, the tidemarsh is as much the
home of the muskrat as it is of the black duck. The muskrat
found in both fresh and salt marshes account for 69 percent
of the total furbearer catch in Massachusetts.
5. 66 percent of the tidemarsh area is of high or moderate
value to fur animals.
6. 73 percent of the coastal wetlands are of high or moderate
historic and scenic value.
7. 71 percent of the coastal wetland areas are productive of
soft-shell clams. Approximately 40,000 citizens annually gather shellfish along the coastline for a livelihood or for an occasional meal. It is difficult to estimate the total monetary
value of the annual harvest of shellfish. The combined annual “harvest of estuarine shellfish (Bay scallops, oysters,
clams and mussels) is worth more than a million dollars just
at the producer level. The 1960 value of commercial soft clam
harvest alone was $442,272.
Ibid.

Ibid, page 5.
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8. Many species of fin-fish are dependent upon tidemarsh estuaries. During the summer months tidemarsh creeks are frequented by juvenile one-inch flounders to feed and grow prior
to migrating to deeper water of the estuary and ocean. Some
69 percent of the coastal wetland areas surveyed for the
report were of high or moderate value to black back flounder.

The coastal wetlands are an essential element to at least one
life stage of this species. The black back flounder ranks about
sixth in value ($1,284,000 in 1959) of commercial fish landed
in Massachusetts and rates as first (36% of total catch) in
total numbers of fish taken by Massachusetts salt water
sportsmen.
9. Of the coastal tidemarsh surveyed, 82 percent of the total
area was found to be of high or moderate value to striped
bass. Incoming tides from spring through fall carry baitfish
such as menhaden and silversides which feed in tidemarsh
creeks upon microscopic plants and animals (plankton). With
the turn of the tide, striped bass make their way into the
flooded estuary to feed upon the baitfish.
The preliminary report containing the above salient points was
followed by a final report 1 a year later which provided further
detail about the location, status of acquisition and protective
methods of specific wetland areas. In summary the report stated
that the:
in the Commonwealth sustain a vast and complex
. .
. coastal wetlands
chain of biological resources and related human uses. The utilization of
tidemarsh products plays a significant role in the economy of Massachusetts.
Town, or county, economic planning studies have repeatedly shown that the
aesthetic, recreational and resource production aspects of the tidemarsh
green belt are a vital part of a seacoast tourist economy.
the safeguarding of our wetland areas should be a many pronged
approach including the exercising of local conservation zoning and subdivision control; the enforcement of state and local laws which regulate
dredging and filling activities in coastal areas; and enforcement by public
health authorities of the need of safe sewage and waste discharge associated
with proposed residential and commercial construction in seacoast areas.
.

4

.

.

Pressures for Alteration of Coastal Lands
A great deal has been written regarding the sudden growth of
1 “Report of the Department of Natural Resources Relative to the Coastal
Wetlands in the Commonwealth” (Senate, No. 855; January 1964; 77 pp.
printed).

26

SENATE —No. 887.

[Jan.

population and the tendency for people to migrate to urban communities. This population growth, and migration, give no evidence
of decline. Moreover, with the increasing number of highways and
the ability of engineers to plan and construct extensive building
projects on wet or swamp lands, ever greater numbers of coastal
wetlands have been made accessible and attractive for future
housing, industrial and recreational development.

With some 95 percent of the coastline in private ownership to
the low water mark, the General Court has for some years given
attention to the emerging problem of unsystematic development
which could lead to substantial loss to the shellfish and finfish industry. In 1962, approximately 97.7 million pounds of silver hake
were landed by New England fishermen, with some 85.0 million
pounds more reported taken by Russian fishermen. 1 Certain coastal
bay fishing grounds of Cape Cod have produced well over $3OO
per acre per year of shellfish alone. 2

*

There is great temptation for persons interested in commercial
development projects to acquire lands bordering on coastal waters.
Towns and cities encourage development of coastal lands frequently
regarded as wasted areas in order to increase the taxable property.
Two reports issued by the Legislative Research Council in recent
years are evidence of the interest of the General Court in development of a program of coastal development which would be economically beneficial to individual developers and at the same time protect fishing interests, recreational opportunities and the public at
large. The first of these studies 3 dealt extensively with legal rights
to water, including some reference to coastal waters. The second4
provided background for an understanding of the use and control
of tidelands in Massachusetts and some selected states. These
two extended reports are accessible to members of the General
Court and need not be summarized here.
Dr. Robert F. Hutton, “Historic Decision: Broad Marsh,” Massachusetts Audubon, winter, 1964, page 68.
2 Ibid, p. 66.
3 Legislative Research Council, Rights to Surface and Subsurface Water in
Massachusetts (Senate, No. 695; Feb. 13, 1957).
4 Legislative Research Council, State Licensing and Control of the Use
of
Tidelands (House, No. 2627; January, 1959).
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Much attention is given to water pollution in the first report.
Some communities have either dumped sewage into streams which
lead into the sea or into the marshes. Industrial wastes, destructive to marine and wildlife, have added to pollution of streams and
estuaries.
Some types of development and alteration of the shoreline are
not harmful and can be beneficial. Other types can be destructive.

4

It is thus important to have careful and systematic control.
House, No. 1109, the subject of this report, recommends certain
details for the mechanism of public regulation. Regulation and
control of wet lands are being provided at all three levels of

government

Federal, State and Local.

Status of Tideland and Wetland Protection
Federal Agencies. Under the authority of the Migratory Bird
Treaty Act, the U.S. Fish and Wildlife Service has acquired several
coastal areas of high value in the migration of waterfowl. These
two areas are the Parker River National Wildlife Refuge in Newbury (7,274 acres), and the Monomoy National Wildlife Refuge
in Chatham (960 acres).
With the establishment of the Cape Cod National Seashore area,
almost 2,000 additional acres of wetlands will be placed under
federal protection. These three areas occupy approximately 10,000
acres of coastal wetlands in Massachusetts.

*

State and Local Governments. By new legislation seven years
ago, the cities and towns were authorized to establish municipal
conservation commissions (Acts of 1957, c. 223). Among the
broad opportunities then made available to such commissions was
their right to acquire land for conservation purposes. As a result
many coastal towns were able to establish commissions, creatively
engaged in town natural resources programs. The town of Barnstable, for example, has some 3,300 acres of tidemarsh which it
has set aside as a conservation area under the custody of a commission. In addition, the town appropriated $15,000 in 1962 for
acquisition of additional open space lands.

A few coastal towns have also passed by-laws regulating dredging
and filling of tidemarsh lands. Many others are working toward a

similar goal.

t
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These efforts, however, are only limited in scope. Thus, it is reported that in early 1963 less than ten percent of the coastal wetlands acreage was protected by zoning and other types of action
by local governments. 1
Private Interests. Citizen interest has been slight in the preservation of the wetlands of the Commonwealth, although possession
of most of the salt marshes of Massachusetts remain in private
hands. The Wellfleet Bay Sanctuary of the Massachusetts Audubon
Society is the only privately protected marsh of significance.
Private interests have in general been more destructive than protective of coastal wetlands. They have been handicapped by the
difficulty in obtaining clear title to marshlands even by private
purchase.
For this reason, wetland protection is largely a primary responsibility of governmental agencies, either state or local, with assistance, support and action from private organizations. The all-day
saltmarsh conference scheduled for the near future (December 28,
1964), to be held at the Museum of Science in Boston, is expected
to arouse private interest in protection of the seacoast. This conference may stimulate private and local leadership to develop conservation programs.
Regulation of lands bordering upon coastal waters is greatly
augmented by existing statutory provisions for joint cooperation
of local and state officials (under G.L. c. 130, s. 27A). Adoption of
certain detailed changes discussed in this report would systemetize
and strengthen the protective rights of the public while also supporting its interest in constructive development. Towns and cities
possess the tools of control especially through zoning and the creation of conservation districts.

In great degree the success of future efforts to protect the coastline depends upon local use of existing authority, coupled with
state assistance provided under the law governing coastal alteration activities (G.L. c. 130, s. 27A).

*

*

*■
i-

1 Senate, No. 635 (1963) Ibid, p. 13.
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APPENDIX A

EXISTING LAW RELATIVE TO REMOVAL,
FILLING AND DREDGING IN COASTAL WATERS

H

(G.L. c. 130, s. 27A, as enacted by Acts of 1963, c. 426)
POLLUTION OF COASTAL WATERS
Section 27 A. Removal, Filling and Dredging
regulation; 'penalty.

of Coastal Waters;

No person shall remove, fill or dredge any bank, flat, marsh,
meadow or swamp bordering on coastal waters without written
notice of his intention to so remove, fill or dredge to the board of
selectmen in a town or to the appropriate licensing authority in a
city, to the state department of public works, and to the director
of marine fisheries. Said notice shall be sent by registered mail
at least fourteen days prior to any such removing, filling or dredging. The selectmen or, in the case of a city, the licensing authority,
shall hold a hearing on said proposal, within ten days of the receipt
of said notice, and shall notify by mail the person intending to do
such removing, filling or dredging, the department of public works
and the director, of the time and place of said hearing. The selectmen or licensing authority, as the case may be, may recommend
the installation of such bulkheads, barriers or other protective
measures as may protect the public interest. If the department of
public works finds that such proposed removing, filling or dredging
would violate the provisions of sections thirty and thirty A of
ninety-one, it shall proceed to enforce the provisions of
said sections. If the area on which the proposed work is to be
done contains shellfish or is necessary to protect marine fisheries,
the said director may impose such conditions on said proposed
work as he may determine necessary to protect such shellfish or
marine fisheries, and work shall be done subject thereto.
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Whoever violates any provision of this section shall be punished
by a fine of not more than one hundred dollars or by imprisonment for not more than six months, or both, and the superior
court shall have jurisdiction in equity to restrain a continuing
violation of this section.
This section shall not affect or regulate the ordinary and usual
work of any mosquito control project operating under chapter two
hundred and fifty-two, or under the provisions of a special act.
(Effectivedate: May 22,1963).
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APPENDIX B

House, No. 1109 of 1964, Regulating Local Hearings
on Coastal Alteration Projects

H

AN ACT AMENDING A CERTAIN PROVISION OF THE LAW
REGULATING THE REMOVAL, FILLING AND DREDGING
OF CERTAIN AREAS BORDERING ON THE COASTAL
WATERS OF THE COMMONWEALTH.
Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

Section 1. Section 27A of chapter 130 of the General Laws is
hereby amended by striking out the third sentence in said section,
and inserting in place thereof a new sentence as follows:
The
selectmen or, in the case of a city, the licensing authority, shall
hold a hearing on said proposal, which shall be advertised as a
legal advertisement in a newspaper having general coverage within
said city or town, within twenty days of the receipt of said notice,
and shall notify by mail the person, persons, firms or corporations
intending to do such removing, filling or dredging, the department
of public works and the director, of the time and place of said
hearing, and the total costs of such advertising and notice shall
be paid by the persons filing said notice of intention to so remove.
Section 2. This act shall take effect upon its passage,

�
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