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Ordered, That the Legislative Research Council is hereby authorized and
directed to make studies and investigations, relative to four proposed leg-
islative amendments of the Constitution which were adopted for the first time
in 1963, as follows: (1) industrial development of cities and towns, (2) joint
election of the Governor and Lieutenant Governor, (3) reorganization plan
procedure for executive departments, and (4) home rule for municipalities
(based on House, Nos. 215, 1382, 1383 and 1384, all of 1963, respectively); and
relative to reducing the annual number of legislative proposals, including carry-
over of bills between sessions and increased local referendum powers. The
Legislative Research Council shall file its statistical and factual reports
hereunder with the clerk of the Senate on or before the last Wednesday of
January, nineteen hundred and sixty-five.

Adopted:

currence, June if, 1961f

Note: By an unnumbered joint order adopted by the Senate on January 20,
1965 and by the House of Representatives in concurrence, on January 21, 1965,
the time for filing these reports was extended to not later than the second
Wednesday of March 1965.

the Senate, May 27, 1961f
the House of Representatives, in con-
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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
on the basis of Senate Order, No. 871 of 1964 relative to home rule
for municipalities.

Since the Legislative Research Bureau is limited by statute to
“statistical research and fact finding,” this report contains no
recommendations for legislative action. It does not necessarily
reflect the opinions of the undersigned members of the Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. MAURICE A. DONAHUE of Hampden,
Chairman

Rep. CHARLES L. SHEA of Quincy,
Vice Chairman

Sen. JOHN F. PARKER ofBristol
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. SIDNEY Q. CURTISS of Sheffield
Rep

. HARRISON CHADWICK of Winchester
Rep. PAUL A. CATALOG of Franklin
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: The omnibus joint order, Senate No. 871 of
1964, which is reprinted on the inside of the front cover of this
report, directed the Legislative Research Council to study certain
matters, including the proposed “municipal home rule” legislative
amendment to the state constitution which was “adopted for the
first time in 1963.” (House, No. 1384 of 1963, revised; reprinted
as House, No. 461 of 1965).

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory pro-
visions which restrict Bureau output to factual reports without
recommendations. This report supplements and brings up-to-date
the exhaustive Research Council report of four years ago, titled
Municipal Home Rule (Senate, No. 580 of 1961; 160 pp. printed).
Copies of that study, which won the Silver Gavel Award of the
National Conference of State Legislative Leaders at Seattle, Wash-
ington, in 1962, are now in short supply and can only be supplied
on a temporary loan basis.

The preparation of this report was the primary responsibility of
James Hugh Powers of the Bureau staff.

Respectfully submitted.

©ljr (Hommmuiiralllj nf fHasfiadmiu'ttn

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau
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Study Directive

Subject of study. By legislative directive this report discusses a
constitutional proposal for self-executing municipal home rule for
the Commonwealth (House, No, 461 of 1965). That proposal,
“agreed to” once by the General Court, awaits second agreement
without change by the present General Court and by reference
to a November 1966 statewide referendum. Under that proposal,
the 39 cities and 312 towns of Massachusetts would be guaranteed
local self-government powers subject only (a) to certain constitu-
tional limitations, (b) to future modifications by general statutes
applicable to two or more communities, and (c) to “relief” by spe-
cial laws in unusual circumstances.

The proposal contains procedures whereby municipalities may,
by referendum: (a) adopt or abandon a standard optional charter
provided by general law; or (b) adopt or revise their own “tailor-
made” home rule charter. Furthermore, a “devolution of powers”
provision would authorize any municipality to exercise any power
or function (a) which the General Court has power to confer; (b)
which is consistent either with the Constitution or with statutory
standards and requirements applicable to two or more communities;
and (c) which is not denied to the municipality by its own charter.
Except as otherwise authorized by the General Court, cities and
towns would not be allowed to (1) regulate elections, (2) tax, (3)
borrow money, (4) dispose of park land, (5) enact civil law or (6)
define and punish felonies.

“Special laws”, applicable to one city or town and designed to
meet unusual local developments, could be enacted under the pro-
posed constitutional amendment (a) on petition of the local voters

SUMMARY OF REPORT

MUNICIPAL HOME RULE
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or legislative body, or (b) on recommendation of the Governor ap-
proved by two-thirds votes in both branches of the General Court.
These limitations would not apply to special laws relative to (a)
regional or metropolitan government, (b) municipal boundaries,
and (c) incorporation, merger or dissolution of individual muni-

cipalities.
Scope of Study. This report discusses municipal home rule in

six chapters concerned with: (a) introductory matters; (b) theor-
ies and types of home rule; (c) model home rule provisions; (d)
home rule in 39 other states; (e) the pending Massachusetts con-
stitutional home rule proposal (House, No. 461 of 1965); and (f)
arguments for and against that proposal.

This document reprints in substantial degree updated and re-
vised versions of the text of an earlier prize-winning Legislative Re-
search Council report also titled Municipal Home Rule (Senate,
No. 580 of 1961,160 pp.).

Theories and Types of Home Rule

Definition of Home Rule
The term “home rule” is frequently heard but seldom defined.

The difficulty of definition is indicated by the fact that so few local
officials responding in 1960 to Research Bureau inquiries attempted
a formal definition.

For this study, “home rule” is defined as the autonomy of local
governments within the sovereign state over all purely local mat-
ters, whether established by constitutional or statutory provisions.

Under this definition, “home rule” can be achieved on a positive
basis through constitutional or statutory provisions which grant lo-
calities freedom to formulate, adopt and revise their own charters
without subsequent legislative approval. Or, “home rule” may be
approached on a negative basis, by restricting the power of the
state legislature to pass special local laws without either the initial
or subsequent agreement of the municipality concerned.

Under either approach there arises the necessity of differentiat-
ing between matters of “local concern” and those of “statewide
concern” which remain with the state legislature. In practice, the
courts must frequently make this distinction because most home
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rule provisions are broad and indefinite. Model constitutional pro-
visions proposed by the American Municipal Association, the Na-
tional Municipal League, and the Federal Advisory Commission on
Intergovernmental Relations, place the burden of this differentia-
tion primarily on the state legislature through positive enactments
designating areas of state concern.

Theories of Home Rule
Concepts of the “rights” and powers of municipalities to regulate

their own local affairs fall into three general categories, namely:
(1) accepted legal theories favoring state dominance over localities,
(2) four types of inherent local rights concepts, and (3) non-legal-
istic arguments for responsible local self-government. These home
rule theories are summarized thus:

(1) Accepted Legal Theory of State Dominance. Federal and state
courts have long accepted the principle of state supremacy which
was embodied in Dillon’s Rule, formulated by a late Nineteenth
Century lowa judge on the basis of earlier court decisions. That
Rule holds, first, that the power of the state legislature over
municipalities and other political subdivisions is supreme, and is
subject only to such specific limitations as may be included in the
state constitution. Second, Dillon’s Rule declares that municipal-
ities possess only those powers which are (a) granted expressly
by the state constitution and laws, and (b) necessarily or fairly
implied in or incidental to such expressed powers. Thus, the mu-
nicipality is a subordinate instrumentality of the state, existing by
sufferance of the legislature. The courts tend to resolve contro-
versies over state and local government rights in favor of the state
by giving it the benefit of the doubt.

12) Inherent Rights Concepts. In opposition to the above are a
number of theories which claim inherent rights of local self-gov-
ernment for local communities. These theories stem from the view
that municipalities are fundamental, natural social units possessed
of inherent rights and powers which exist apart from specific con-
stitutional authorization.

Most state courts have rejected these theories, though such
concepts received support for a time in the courts of seven states
(Calif., Ind., lowa, Ky., Mich., Neb., and Texas.)
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13) Non-Legal Argument for Responsible Local Self-Government.
Apart from the foregoing legalistic and philosophical assertions, a
pragmatic views holds that excessive state intervention in local
affairs stifles local initiative and responsibility. Moreover, the
legislature is then burdened with local questions which distract at-
tention from state matters and invite irresponsible log-rolling
to the detriment of the locality concerned. Home rule is therefore
championed not as a matter of “right,” but as a matter for public
convenience and for more efficient government at all levels.

Types of Home Rule
Four types of municipal home rule are recognized, based on (a)

the scope of home rule power granted to localities, and (b) the ex-
tent of local freedom from reliance upon the state legislature for
such powers. These four types of home rule include three “positive”
forms which vest charter-making and other legislative powers in
localities, namely: (1) self-executing constitutional home rule, (2)
permissive constitutional home rule, and (3) legislatively-granted
home rule. In adition, a fourth “negative” type of home rule re-
stricts the state legislature without according “positive” powers to
communities.

(1) Self Executing Constitutional Home Rule. Sel f - executing or
“mandatory” constitutional home rule is deemed to be the strong-
est form of home rule. Under it, localities are granted a “right”
of self-government in purely local matters which is not wholly de-
pendent upon the will of the state legislature. The home rule prin-
ciple in the state constitution grants powers of self-government to
communities, while limiting the power of the state legislature to
act in local matters except by (a) special laws requested by the
locality concerned, or (b) general laws applicable to all communit-
ies. The constitution may spell out charter-making procedures in
detail, or may require the legislature to pass general laws furnish-
ing home rule to localities. In some home rule states, certain
municipal powers are not subject to any state legislative control.

Self-executing home rule provisions vary greatly from state to
state. However, most of them follow one of two divergent ap-
proaches in respect to the philosophy and manner of home rule
grant, namely: (a) the more common “instrument of grant” ap-
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proach, reflected in the old Model State Constitution originally pro-
posed by the National Municipal League in 1921; and (b) the “in-
strument of limitation” approach embodied in the model constitu-
tional proposals of the American Municipal Association (1953), the
new Model State Constitution of the National Municipal League
(1963), and “residual powers” proposal of the Federal Advisory
Commission on Intergovernmental Relations (1963).

The former and older of these two approaches is based upon the
“classical” concept of the home rule charter as an “instrument of
grant” which must spell out the desired home rule powers, on the
basis of a constitutional separation of powers between the local and
state governments. The latter “instrument of limitation” form of
home rule, which borrows from British doctrines of prescriptive
and corporate rights, emphasizes a sharing of authority and broad-
ly “devolves” upon localities all powers of local self-government ex-
cept those powers which are specifically denied or restricted by
the constitution itself, by the home rule charter of the community,
or by general state laws.

Currently, 21 states follow self-executing constitutional home
rule practices (Alaska; Ariz.; Calif.; Colo.; Fla., for Dade Co. only;
Kan.; La.; Md.; Mich.; Minn.; Mo.; Neb.; N. Y.; Ohio; Okla.; Ore.;
R. 1.; S. D.; Tenn.; Texas; and Utah.)

(2) Permissive Constitutional Home Rule. State constitutions with
“permissive” or “non-self-executing” local home rule provisions
merely authorize the state legislature to enact home rule laws dele-
gating powers of self-government to localities; but do not impose
an obligation upon the legislature so to act. Thus, home rule is
said to be “a matter of legislative grace” and may be less effective
from the viewpoint of the local governments than in self-executing
states. However, permissive constitutional provisions frequently
impose limitations on legislative enactment of special local laws
similar to those imposed by self-executing home rules states.

The constitutions of ten states now authorize permissive home
rule (Ga., Ha., Nev., N. J., N. M., Pa., Va., Wash., W. Va., and
Wis.).

(3) Legislative Home Rule. The weakest of home rule forms is
that which is extended to localities by statute, rather than by con-
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stitutional authorization. Such statutes may be invalidated by the
courts on the grounds that the constitution does not permit the
legislature to delegate legislative authority to localities; or home
rule powers granted by the legislature may be amended or revoked
later, or circumvented by special statutes. Seven states (Conn.,
la., Miss., N. H., N. C., S. C. and Vt.,) furnished home rule author-
ity to certain municipalities on this basis; but it is reported to be
effective so far in only one of them (Conn.).

(4) Negative Constitutional Home Rule. Negative constitutional
home rule provisions grant none of the foregoing “positive” powers
of local self-government to localities. Instead, these provisions
usually limit the powers of the state legislature by forbidding it to
enact special laws applicable to a single community, without its
consent. Only Illinois has this form of home rule alone. Florida
grants self-executing home rule to some localities, but gives “nega-
tive” home rule protection to other communities. “Positive” con-
stitutional home rule articles often include such “negative” provi-
sions as well; but the effect of the latter is greatly modified by
the “positive” context within which they are set.
Importance of Home Rule Charters

Constitutional and legislative schemes of home rule generally
limit full home rule powers to qualified localities which adopt home
rule charters. These qualifications which may relate to population
or some other aspect, may be set out in the constitution or general
laws. Certain home rule benefits may be extended also to com-
munities which do not have such charters, such as: (a) require-
ments for local referenda on certain types of local laws passed by
the legislature, or (b) restrictions on legislative authority to enact
such local laws in the first place, or (c) optional standard city
charter plans.

Home Rule in Other States
Home Rule Movement

The modern movement for municipal and county home rule in
the United States dates from the adoption of the first home rule
statute by lowa in 1851, and of the first constitutional self-execut-
ing home rule provision by Missouri in 1875. Today, a total of 39
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states make some provision for local home rule 32 on a con-
stitutional basis, and seven on a statutory basis only. These 39
states include: (a) Rhode Island, which adopted a self-executing
constitutional home rule amendment in 1951: (b) New York, which
substituted self-executing for permissive constitutional home rule
in 1963; and (c) the three neighboring states of Connecticut, New
Hampshire, and Vermont which have had legislative forms of
municipal home rule since 1957. Each of the 32 constitutional and
seven legislative home rule states has developed a tailor-made solu-
tion of the municipal home rule problem, reflecting the history of
local government and of the prevailing political concepts within
that state. The basic objective of all of these home rule systems is
a pattern of strong, efficient and responsible local governments
functioning as political subdivisions of a strong, responsible and
efficient state government. Local responsibility is increased: (a)
by giving localities maximum control over purely local matters, sub-
ject to general standards and state supervision; and (b) by re-
stricting state legislative intervention in the domestic affairs of
individual commimities except by general laws or on petition of
the local government. By reducing the volume of special local
bills requiring legislative attention, the home rule system seeks
to give the legislature more time to deal with issues of statewide
concern, thus improving the efficiency of that body.

Negative Attitudes of State Courts
A major problem confronting the legislature and municipalities

of home rule states is the negative attitude of most state courts
with respect to home rule. Traditionally the courts, as agents of
the central state government, recoil from the notion of local rights
against the state, and adhere firmly to the doctrines of Dillon’s
Rule. When home rule is authorized by constitutional amendment,
the courts apply a narrow construction to local powers so grant-
ed, and give the benefit of the doubt to the state in disputes as to
what affairs are “state” or “local”. If local powers are enumer-
ated, the court may hold that all powers not included in this enum-
eration are therefore state powers. And in some states not having
self-executing constitutional home rule the courts have frustrated
efforts of the state legislature to grant meaningful home rule pow-
ers to localities; this is most likely to happen in states having no
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permissive constitutional provision, since the court may argue that
the home rule statute unconstitutionally delegates state legislative
authority to the communities.

In recent years, however, the courts of Ohio, Texas and a few
other states have adopted a more liberal judicial policy with re-
spect to interpretation of local home rule powers, particularly if
the power claimed by the locality is not one specifically denied
by its charter, state law or the constitution.

Home Rule Problem in Massachusetts

Constitutional Background

Massachusetts today belongs to the minority of 11 states which
make no constitutional or statutory provision for home rule, as
“home rule” is understood by jurists and home rule advocates else-
where. The state constitution does prohibit the establishment of
city and representative town meeting forms of government in
towns except on prior petition and with the subsequent approval
of inhabitants of the locality: In addition, the constitution sets pop-
ulation minima of 6,000 for towns with representative town meet-
ings, and 12,000 for cities. But there the limitation on the power of
the General Court stops.

Historically, the General Court has maintained far-reaching con-
trol over the cities and towns of Massachusetts. In colonial times
this state supervision was not onerous, due to the few governmental
functions performed and the remoteness of communities from the
capital. In the Revolutionary Period, the towns enjoyed a brief era
of autonomy from central authority, due to the prevalence of revo-
lutionary decentralist doctrines, the popularity of the Social Com-
pact Theory, and the weakness of the regime at Boston.

However, upon adoption of the Constitution of 1780, central
state control over the localities was reasserted hy the Legislature
and the Supreme Court. A series of court decisions between 1804
and 1839 completely demolished all local claims of inherent local
rights based on the Revolution and proclaimed the absolute su-
premacy of the General Court over all political subdivisions of the
state. The Supreme Judicial Court held that these local rights were
surrendered to the Commonwealth when the voters approved the



No. 950.1965.] SENATE 17

i

new constitution. Subsequent judicial opinions have expanded this
state dominance.

Legislative Control of Municipalities
Legislative concern with details of local affairs has been stimu-

lated by court rulings that local governments possess only those
powers which (a) have been expressly granted by statute, or (b)
are necessarily implied from the statutes. This narrow construction
has obliged many communities to seek special or general legisla-
tion granting added authority to cope with new problems. To aid
them, the Legislature has enacted general laws, adding to the
corporate powers of municipalities, and offering them optional
standard forms of organization. The latter statutes include a
standard plan for representative town meeting government, six
standard types of city charters, and a variety of schemes for
organizing various local government operations. Municipalities have
also been empowered to combine in special districts for joint per-
formance of specialized functions and services.

A contributing factor to legislative intervention in local affairs is
the traditional legislative interpretation of the constitutional Right
of Free Petition (Constit., Part I, Art. XIX). That Article guaran-
tees to the people the right “to request of the legislative body, by
way of address petitions, or remonstrances, redress of the wrongs
done them, and of the grievances they suffer.” By long tradition,
reflected in its rules of procedure, the General Court accepts every
petition for legislation regardless of merit, assigns it to committee
for a public hearing, and requires it to be reported out for final dis-
position. This practice encourages the filing of requests for legisla-
tion on local affairs which are already within the competence of
local legislative or administrative bodies, and which might better
be resolved locally without recourse to the General Court.

Thus, the Legislature has on occasion concerned itself with the
domestic affairs of individual cities and towns, often without local
invitation. In some instances, this intervention was inspired by
partisan political considerations; in others, by a financial or other
breakdown of a local government.

As a concession to local governments, the General Court requires
that petitioners for special laws give advance notice to the munici-
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pal government concerned. Likewise, petitions to reinstate or pen-
sion particular local government employees must have the prior

approval of that government.

Type and Volume of Local Bills in Legislature
Analysis of the 15,809 bills introduced during four recent years

shows that 3,202 of them related to the affairs of cities and towns.
Of this number, the 1,097 local bills enacted were made up of: (a)
397 permissive statutes granting discretionary authority to cities
and towns which they may use without a referendum or vote of
“acceptance”; (b) 334 “acceptance statutes” taking effect only
if the local voters or local legislative body voted “acceptance”; (c)
273 compulsory non-permissive laws placing obligations upon
municipalities; and (d) 93 non-permissive statutes conferring bene-
fits upon localities, such as increased state aid. A home rule aware-
ness on the part of the General Court is revealed by the fact that
the twice as many permissive and acceptance statutes (731) as
non-permissive laws (366) were enacted. The proposals dominating
the legislative agenda of local bills in these years were grouped as
follows: Personnel questions accounted for 842 bills; local govern-
ment structure and procedures, 713 bills; and finance matters, 631
bills. In contrast, all other local government subjects produced
only 1,016 bills.

Areas of Sfafe-Local Conflict
Studies by the Legislative Research Council (1961) and the Spe-

cial Commission on Municipal Home Rule (1962) indicate local
resentment over six types of statutes re; (1) compensation, tenure,
and other working conditions of municipal personnel; (2) public
schools; (3) financial questions, including the assessment of district
costs; (4) outdoor advertising; (5) certain aspects of highways;
and (6) certain election matters. In particular, local hostility was
exhibited toward “acceptance” statutes which add to municipal ob-
ligations without providing either added powers or revenues.

While in general protesting the above laws as “invasions of home
rule”, local officials made some exceptions. Thus, they approved
careful statutory regulation of municipal finance, including taxation
borrowing money and appropriation controls. On the other hand
they vigorously supported as areas of local discretion (a) mimici-
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pal personnel; (b) municipal government reorganization; and (c)
the acquisition, management and disposal of municipal property.

Many Massachusetts local officials objected to state general laws
on various subjects. They do not realize that in home rule states
the right of the state to regulate local government by general
statutes is unchallenged. Rarely is the exercise of that right and
duty ever regarded as a violation of local home rule.

Municipal Home Rule Proposed IHouse, No. 461 of 1965)

Background
Since World War 11, 58 legislative proposals have been made

on behalf of home rule powers for the 39 cities and 312 towns of
Massachusetts. Of this total, 49 bills called for specific constitu-
tional or statutory changes; five were Governors’ messages which
urged local home rule in general terms; two were factual reports
without recomemndations; and two measures, not in bill form, pro-
posed specific changes in the legislative rules.

Thus, 51 home rule documents advocated specific measures, in-
cluding: (a) 33 proposals for negative constitutional home rule
amendments, (b) nine proposals for self-executing home rule
amendments to the state constitution, (c) seven proposed statutory
enactments without constitutional changes, and (d) two proposals
for alterations of the legislative rules. Of this number of 51 speci-
fic proposals, 43 failed of passage by the General Court; two of a
statutory nature were approved by it; and the six following pro-
posals now await action at the present 1965 legislative session:

(a) The previously approved self-executing constitutional
home rule amendment which was proposed originally by the
Citizens for Peabody Committee, and which is the subject of
this Research Council study (House, No. 1384 of 1963, as re-
vised; reprinted in House, No. 461 of 1965).

(b) A self-executing constitutional proposal, identical to the
above measure, filed by Rep. Paul C. Menton of Watertown
on petition of former Governor Endicott Peabody (House, No.
477 of 1965).

(c) Three negative constitutional home rule proposals, based
on measures which have been urged since 1956 by the Massa-
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chusetts Federation of Taxpayers Associations (MFTA). They
would impose restrictions on both special and general laws
which add to municipal governments costs (House, No. 479,
petition of Rep. Daniel H. Rider of Needham; House, No. 1884,
by Rep. David E, Harrison of Gloucester, petition of the MFTA;
and House, No. 2270, petition of Rep. John W. Sears of
Boston).

(d) A legislative home rule proposal, applicable to Boston
alone, which was introduced by Rep. Charles lanello of Boston
(House, No. 321).

The pending constitutional home rule proposal under study in
this report (House, No. 461 of 1965), originated in an unsuccessful
initiative petition of 1962 which was circulated by the Citizens for
Peabody Committee. When that petition failed to gain sufficient
signatures, the proposal was introduced in 1963 by Rep. Paul C.
Menton of Watertown as “legislative amendment” to the Cons-
titution (House, No. 1384). At its constitutional convention of
1963, the General Court revised the proposal and then “agreed”
to it a first time by overwhelming roll call vote (208 yeas vs. 43
nays). If “agreed” to a second time without amendment by the
1965-66 General Court, this constitutional proposal (now House,
No. 461 of 1965) will be presented to the voters for ratification at
the state biennial election of November 1966.

Provisions of Proposal

House, No. 461 would establish self-executing municipal home
rule according to the “devolution of powers” concept of the Ameri-
can Municipal Association, which has been endorsed in whole or
in part by the National Municipal League and the Federal Advisory
Commission on Intergovernmental Relations. The nine sections
of this proposal, which is reprinted in full in Appendix A of this
report, are summarized thus:

Section 1. Reaffirms “the customary and traditional liberties of
the people” with respect to the conduct of their local government,
and grants to the people of every municipality “the right ofself-government in local matters.” The exercise of that right issubject to standards and requirements prescribed by (a) the Cons-titution and (b) laws enacted by the General Court.
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Section 2. Empowers municipalities to adopt, revise or amend
their local charters, subject to provisions of (a) the Constitution
and (b) state law. However, representative town meetings may
be established only in towns of 6,000 or more inhabitants, and city
governments in towns of 12,000 or more inhabitants.

Sections 3-5. Regulates procedure for local charter adoptions,
revisions and amendments. Such charter adoptions and changes
may he proposed: (a) by a nine member non-partisan charter com-
mission elected locally, pursuant to an initiative petition of 15%
or more of the local registered voters; or (b) by a two-thirds vote
of the local legislative body, subject to certain requirements. In
either case, the charter proposal must be submitted to the local
voters for their acceptance or rejection. Charters so adopted, re-
vised or amended must be recorded with the State Secretary.

Section 6. This key “devolution of powers” section stipulates
that:

“Any city or town may, by the adoption, amendment or
repeal of local ordinances or by-laws, exercise any power or
function which the general court has power to confer upon it,
which is not inconsistent with the constitution or laws enacted
by the general court in conformity with powers reserved to
the general court by section eight, and which is not denied,
either expressly or by clear implication, to the city or town by
its charter. This section shall apply to every city and town,
whether or not it has adopted a charter , . .

”

Section 7. Unless otherwise provided by the General Court,
local home rule powers shall not extend to (1) the regulation of
elections, (2) taxation, (3) municipal borrowing, (4) the disposal
of local park land, (5) the enactment of civil law, or (6) the
definition and punishment of felonies. Local authority in these
six areas is to depend entirely upon general state enabling laws.
The powers of the judiciary are not to be diminished by any pro-
vision of this constitutional amendment.

Section 8. Authorizes the General Court to act in relation to
municipalities only by general laws which apply to not less than
two municipalities. Special laws may be enacted: (1) on petition
filed or approved by local voters of a city or town, or the mayor



[Mar.SENATE —No. 950.22

and city council of a city, or the town meeting of a town; (2) by a

two-thirds vote of each branch of the general court upon recom-
mendation of the governor; (3) to constitute metropolitan or re-
gional entities embracing two or more municipalities; or (4) solely
for the incorporation, merger on dissolution of municipalities as
corporate entities, and alteration of their boundaries.

Subject to the foregoing requirements, the general court may
provide optional plans of city or town organization and govern-
ment for adoption or anandonment by local voter referendum; pro-
vided, that no town of under 13,000 inhabitants may adopt a city
form of government, and no town of fewer than 6,000 inhabitants
may adopt a representative town meeting form of government.

Section 9. Continues in force existing special laws relevant to
given localities, until those localities change them by the above
charter procedures.

Pros and Cons of Constitutional Proposal

Proponents and opponents of the pending self-executing cons-
titutional home rule amendment (House, No. 461) debate five
aspects of that measure, namely: (1) the Right of Local Self-
Government, (2) the Right of Free Petition, (3) local charter-
making, (4) state control and the devolution of powers, and (5)
weaknesses of local legislative bodies.

Right of Local Self-Government
Proponent Views. Advocates of House, No. 461 praise its ob-

jective of adding a “right of local self-government” to the cons-
titutional civil rights of the people. They stress, however, that the
right so granted is not absolute, and that its exercise is subjectto safeguards and standards (a) which are included in the pro-
posal, and (b) which may be established by general laws applicable
to at least two municipalities.

Opponent Views. Critics object to any constitutional recognition
of a “civil right of local self-government” and defend the traditionof detailed state legislative control of municipalities collectivelyand individually. These opponents argue that “self-government”
must be thought of in terms of “self-government” by the entirepeople of Massachusetts acting through their elected Governor and
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General Court. As a better cure of bad state legislation, these
opponents urge the election of state legislators who will reject such
laws and support instead laws affording communities (a) adequate
powers and (b) sympathetic treatment.

Right of Free Petition

Opponent Views. Opponents reject any limitation of the tradi-
tional Right of Free Petition which now enable citizens to appeal
for legislative relief from arbitrary or abusive local treatment.
These opponents describe as “adequate” home rule protection the
practices of the General Court (a) in requiring adverse committee
reports on special bills not previously approved by the local govern-
ment involved, and (b) in attaching local acceptance provisions
to such bills. Opponents also criticize the absence, in House, No.
461, of an offsetting guarantee of free petition to the local legisla-
tive body.

Proponent Views. In response, proponents emphasize that the
constitutional proposal merely regulates reasonably, and does not
not cut off, the right of aggrieved citizens to petition the General
Court. Petitioners may continue to appeal without local inter-
ference to the supreme state legislative body for passage of new
general laws or regional laws; they emphasize that to correct any
bad situations, special laws applicable to one municipality alone
may be enacted by two-thirds majorities in each branch of the
General Court upon gubernatorial recommendation. Proponents
also point out that few rights are absolute in constitutional law,
that all admit of reasonable regulation, and that the 39 home rule
states consider their home rule requirements to be reasonable regu-
lations of the traditional Right of Free Petition.

Local Charter-Making

Proponent Views. By providing localities with the power to adopt
and revise their own charter, and hence to carry out their own
local government reorganizations proponents hope (a) to stimu-
late the solution of local problems by local initiative, (b) to in-
crease public interest in local government in each municipality,
and (c) to eliminate many local government petitions for special
bills to change aspects of municipal organization. The exercise of



[Mar.SENATE —No. 950.24

such charter-making authority by localities would he subject to
(a) constitutional safeguards and requirements, (b) standards of
local government laid down by the General Court via general laws,
and (c) local voter approval in a referendum.

Opponent Views. Critics fear that such a general constitutional
grant of charter-making power to localities will result in an un-
desirable degree of diversity in the number and types of local
charters. On this count, opponents assert that “easy state at-
titudes” toward local charter-making in the Nineteenth Century
led to confusion and scandals, and stimulated the present general
statutes affording six types of standard optional charters for
cities and one standard representative town meeting charter. Op-
ponents also doubt that many towns possess the technical talent
requisite for the kind of studies and deliberations involved in formu-
lating good charter provisions.

State Control and the Devolution of Power

Proponent Views. Advocates of House, No. 461 stress the im-
portance of its “devolution of powers” provision, whereby any
municipality may exercise any governmental power or function
which is not: (a) inconsistent with constitutional provisions; (b)
pre-empted for the state by the Constitution or by general law;
or (c) denied to the community by its own charter. This pro-
posed provision would reverse Dillon’s Law under which com-
munities are deemed to have only those powers specifically granted
by statute or incidental thereto. The use of the “devolved” local
powers would he subject at all times to state legislative control
through general laws (plus special laws for single communities in
certain instances). Proponents feel this approach will free the
General Court of numerous local government requests for general
and special enabling laws, and encourage the efforts of commu-
nities to improve their local government and to solve their own
local problems.

Opponenf Views. On the other hand, some opponents contendthat House, No. 461 grants home rule on too broad a basis, and do
not believe that a sufficient case has been made for reversing
Dillon’s Rule through the “devolution” approach. They favor a
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liberalization of local authority by statutory means only, follow-
ing the enumerated powers approach successfully used in Connecti-
cut; the home rule law of that state includes tightly-regulated local
charter-making procedures and modest limitations on the filing of
special bills not sought by the community. These opponents favor
seeking a Supreme Judicial Court advisory opinion as to the power
of the General Court to enact such a general home rule statute.

Other opponents, who nevertheless favor constitutional home rule,
prefer the constitutional provisions which enumerate local powers.
They charge that the “devolution” formula of House, No. 461
permits the General Court either to withdraw local powers en-
tirely by mere passage of a general law, or to impose statutory
restrictions which strip local functions of most of their home rule
character.

Weaknesses of Local Legislative Bodies

Opponent Views. Finally, opponents object to giving broad cons-
titutional home rule legislative authority to local legislative bodies,
because of alleged weaknesses in the organization and practices of
those bodies. On this score these opponents cite specifically: (a)
the poor attendance at town meetings in the 270 towns with such
meetings on an “open” basis (such attendance averaged only 24%
in 116 towns in 1961); (b) the alleged “obscurity” of individual
elected members of large representative town meetings; (c) the
absence in most representative town meetings, and in some city
councils, of rules whereby a reasonably-sized minority of members
may force a roll call; (d) reportedly “machine dominated” city
councils; and (e) city councils composed entirely of councillors
elected at large, who are deemed less representative of areas
within the city than state legislators elected therefrom.

Proponent Views. Proponents respond that under House, No. 461,
the General Court may correct any of the above-described de-
fects in local legislative bodies by enacting appropriate general
laws. In addition, these proponents point out that local citizens
(a minimum of 15%) may bring about desired reforms in their
municipal legislature by invoking the local charter amendment
procedure established in House, No. 461.
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3ljr (Enmmmnuraltl] nf HHaaaartyuartfia

By legislative directive, reprinted as italicized text in the “omni-
bus” joint order Senate, No. 871 of 1964, on page 2 of this report,
the Legislative Research Council is required to report upon a
proposed constitutional amendment relative to municipal home
rule, which is quoted in full in Appendix A of this report.

That constitutional proposal, introduced by Rep. Paul C. Menton
of Watertown (House, No. 1384 of 1963), is based upon (a)
features of the local government article of the Rhode Island Cons-
titution, 1 and (b) the model constitutional home rule article de-
veloped a dozen years ago by the American Municipal Association.2

It proposes for Massachusetts a “self-executing” form of municipal
home rule, the essential characteristic of which is a direct grant
of local self-government powers by the constitution itself, inde-
pendent of state legislative grace. The amendment prescribes
procedures whereby cities and towns may, subject to certain re-
quirements and local voter ratification, (a) adopt or abandon
standard optional charters provided by the General Court, or (b)
adopt, revise or repeal their own “tailor-made” charters. Each of
the 39 cities and 312 towns of Massachusetts would be authorized
to exercise “any power or function” which (a) the General Court
has power to confer upon it, (b) is not inconsistent with the cons-
titution or with “standards and requirements” of local government
laid down by the Legislature in general laws applicable to two or
more communities, and (c) is not denied to the community by
its own charter. Cities and towns would not be allowed to regulate
elections, levy taxes, borrow money, dispose of park land, enact

MUNICIPAL HOME RULE

CHAPTER I. INTRODUCTION
Study Assignment

Origin of Study

1 R.I. Constit, Amendments, Art. XXVIII (1951).

2 Fordham, Jefferson 8., Model Constitutional Provisions for Municipal Home
Rule, 1953, 25- pp. mimeographed. Report to Committee on Home Rule of
the American Municipal Association.
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civil law, or define and punish felonies, except as otherwise de-
termined by the General Court.

To provide protection against unusual local conditions, “special
laws” applicable to but one city or town could be enacted by the
General Court under the proposed constitutional amendment (a)
on petition of the local electorate or legislative body, or (b)
upon recommendation of the Governor and passage by two-thirds
majority votes in both branches of the General Court. These
limitations would not apply to bills introduced into the General
Court in respect to (a) regional or metropolitan area government,
(b) municipal boundaries, or (c) the incorporation, merger or dis-
solution of municipalities.

This constitutional proposal was “agreed to” for a first time by
the two branches of the General Court sitting as a legislative cons-
titutional convention in 1963. Subsequently, it was taken from the
legislative files and reintroduced by Rep. Chandler H. Stevens of
Bedford, as House, No. 461 of 1965 (reprinted as Appendix A of
this report). If it is “agreed to” a second time by a similar con-
vention in either year of the 1965-66 General Court exactly as
passed the first time, the proposal must be submitted to the voters
for ratification at the state biennial election of November, 1966.

The omnibus directive, Senate, No. 871 of 1964, requiring the
Legislative Research Council to study the above and other pro-
posals, was introduced by Senate President Maurice A. Donahue
of Hampden. Approved by the two Rules Committees and the
House Ways and Means Committee, it was adopted by the Senate
on May 27, 1964 and by the House of Representatives, in con-
currence, on June 4,1964.

Another provision of the above omnibus directive requires a
study relative to increased local referendum powers, which has
some “home rule” connotations. That study has been included in a
separate Legislative Research Council report dealing with means
of reducing the annual workload of the General Court.

This Research Council report discusses municipal home rule in
general, and the pending Massachusetts Constitutional Proposal
in particular, in five following chapters concerned respectively

Study Scope and Procedure
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with: (a) the theories and types of home rule; (b) the home rule
movement and model provisions; (c) home rule in other states;
(d) the background and content of the Massachusetts proposal,
House, No. 461 of 1965; and (e) arguments for and against that
proposal.

This report draws heavily on four past Massachusetts legislative
studies of 1961-64 which were devoted at least in part to municipal
home rule. Two of these past reports were prepared by the Legisla-
tive Research Council, and two by special recess commissions. The
most important of those source documents is the 1961 report of
the Research Council, titled Municipal Home Rule, of which ex-
tended portions are updated and reincorporated in this publication
(Senate, No. 580 of 1961; 160 pp.). Next in order of significance is
the first report of the Special Commission on Municipal Home
Rule, which was created by the General Court to prepare recom-
mendations based upon the 1961 Research Council study (Senate,
No. 650 of 1962; 55 pp.).

The two remaining source documents, which deal with home
rule in part, are: (a) the Initial Report of the Special Commission
on the Revision of the Constitution1 of two years ago (Unnumbered
Senate document; March 27, 1963; 259 pp. mimeographed); and
(b) the Legislative Research Council report, titled State Compli-
ance with Proposals of the Federal Advisory Commission on In-
tergovernmental Relations (Senate, No. 860 of 1964; 82 pp.).

In preparing this report, the Research Bureau made extensive
use of the working papers assembled in connection with earlier
home rule and intergovernmental relations studies, and of materials
gathered while giving staff assistance to the Special Commission
on Municipal Home Rule. These materials were supplemented by
more recent information and publications supplied by authorities
in Massachusetts and other states in response to Research Bureaurequests. That continuous updating has been provided because
of the notable increase in legislative and public interest in thehome rule issue in recent years.

1 This special 16-member “blue ribbon” recess commission was established in1962, and has been given until the fourth Wednesday of March 1967 toport its recommendations relative to revising and simplifying the cons?"tution of the Commonwealth (Resolves of 1962, c. 88).
“*
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1

The Research Bureau expresses great appreciation to the munici-
pal leagues and legislative research agencies of other states for
their cooperation in supplying information. Special thanks are ex-
tended to Mr. Richard A. Atkins, Director, and Mr. Milton Alpert,
Counsel, of the New York State Office for Local Government for
their generous contribution of background materials relative to
the “Local Government Bill of Rights” (home rule) constitutional
amendment approved by the New York Legislature and electorate
in 1963.

Research Council Report of 1961

Reflecting the agitation for municipal home rule that started in
Massachusetts shortly after World War 11, the 1960 General Court
directed the Legislative Research Council to study “the advisability
of establishing genuine home rule for Massachusetts municipal-
ities” (Senate, No. 568). That order was substituted in the Senate
for an earlier resolve, proposed by Rep. Herbert P. Hollis of Brain-
tree for the Massachusetts Selectmen’s Association, calling for the
same study by a special commission (House, No. 720 of 1960).

The resultant exhaustive 160-page report by the Legislative
Research council, titled Municipal Home Rule was awarded the
Silver Gavel Award of the National Conference of Legislative
Leaders1 (Senate, No. 580 of 1961).

The Legislative Research Council report, Senate, No. 580 of
1961, was referred to the Joint Committee on State Administra-
tion which reported adversely. Instead, the Senate substituted a
resolve creating a special study commission, which was proposed
by Senator Leslie B. Cutler of Norfolk and Middlesex at the sug-
gestion of the Massachusetts League of Cities and Towns (Senate,
No. 662). As a result, there was established a 14-member Special

Origin and Content

Legislative Disposition

1 See: Legislative Research Council, Eighth Annual Report of the Legislative
Research Council and Legislative Research Bureau, House, No. 2000 of 1963,
44 pp., at pp. 11-12. This award was made by the Fourth Annual Meeting of
the National Conference of Legislative Leaders, held in Seattle, Washing-
ton, during June 14-18, 1962.
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Commission on Municipal Home Rule consisting of three Senators,
five Representatives, and six gubernatorial appointees selected from
various municipal backgrounds. The commission was directed to
study home rule for the 39 cities and 312 towns of the Common-
wealth and to “consider the subject matter” of the Legislative Re-
search Council report (Resolves of 1961, c. 116).

Under the chairmanship of Senator Richard R. Caples of Suf-
folk, the Special Commission on Municipal Home Rule conducted
studies over a two-year period with staff assistance by the Legis-
lative Research Bureau, the Boston College Bureau of Public Af-
fairs, and the Massachusetts League of Cities and Towns. Its first
report, submitted in 1962, published the results of an extensive sur-
vey of the opinion of Massachusetts local officials and others rela-
tive to state-local relations, in which areas of friction were identi-
fied (Senate, No. 650). In that report, the commission proposed:
(a) that it be continued for the purpose of developing a “positive”
constitutional home rule amendment and a supporting “general
statute of local government” along New York lines; and (b) that
in the meanwhile the General Court give initial approval to two
“negative” constitutional home rule measures modelled on past
proposals of the Massachusetts Federation of Taxpayers Associa-
tions.

The 1962 General Court granted the extension of study time re-
quested by the Special Commission on Municipal Home Rule (Re-
solves of 1962, c. 102). However, it rejected one of the two pro-
posed “negative” constitutional home rule measures by a close roll
call vote (117 to 126, at a joint legislative constitutional conven-
tion session on July 18, 1962); and, on the following day, that con-
vention adjourned without acting upon the second such “negative”
proposal of the commission.

Subsequently, in 1963, the commission submitted a brief six-
page second report in which it requested a further extension of its
life, but this was denied by the Senate on July 24, 1963 on recom-
mendation of the two Rules Committees (Senate, No. 661). That
legislative action is attributed primarily to a decision by legisla-
tive leaders to proceed on the basis of the constitutional proposal
advocated by Governor Endicott Peabody and others (House, No.
1384 of 1963; now as revised, House, No. 461 of 1965).
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Throughout the period under discussion, the Legislative Research
Council report Municipal Home Rule has been used extensively for
reference purposes by committeesof the General Court, special com-
missions, the authors of the pending constitutional home rule mea-
sure (House, No. 461), individual legislators, and others. In addi-
tion, it has been quoted in digest form in brochures issued by the
Massachusetts Selectmen’s Association and the Massachusetts
League of Cities and Towns.

Definition of Municipal Home Rule

An outstanding authority has observed that “home rule” is a
most elusive phrase which requires definition before intelligent
discussion may occur. 2 Few terms of state-local relations are so
frequently used with passion, and so seldom analyzed, by their
champions. The phrase has varying connotations for the jurist,
the political philosopher, and the political leader.

The earliest prominent use of the “home rule” label occurred in
the British Isles in 1870, when the Irish nationalist leader Isaac
Butt demanded a separate parliament for Ireland with autonomy
in purely Irish matters. In 1886 the great British Liberal Prime
Minister, William E. Gladstone, unsuccessfully introduced his fam-
ous Home Rule Bill, with the support of the noted Irish parliamen-
tary leader Charles Stewart Parnell. The failure to resolve that
problem peacefully eventually ushered in a bloody upheaval in Ire-
land.

Somewhat comparable to the Irish concept is the “home rule”
sought by the residents of the District of Columbia, and by the
leaders of certain American insular possessions, who advocate fed-

Need for Definition

CHAPTER H. THEORIES AND TYPES OF HOME RULE 1

1 This chapter reprints, in up-dated form, Chapter II of the Legislative Re-
search Council report titled; Municipal Home Rule, Senate, No. 580 of 1961,
160 pp.

2 Comments of Dr. Jefferson B. Fordham of the University of Pennsylvania
Law School, at the Annual Conference of the National Municipal League,
Phoenix Ariz., November 13, 1960.
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eral legislation granting their areas powers of local self-govern-
ment under locally-elected officers and legislative bodies.

Similarly, within our 50 states, “home rule” advocates demand
freedom for local units of government to govern themselves in
purely local matters, under constitutional or statutory provisions
which vest the state and municipal legislative bodies with similar
powers within their respective areas of jurisdiction. “Home Rule”
is deemed by many of these persons to be a matter of convenience
rather than of right.1

In certain respects, the term “home rule” possesses vague qual-
ities characteristic of phrases identifying many political concepts,
thus making its definition even more difficult. To many citzens of
Massachusetts it is an ethical “right” identified with the doctrines
of the American Revolution and with the concept of checks and bal-
ances designed to protect individuals from an over-bearing central
government. Opponents of “home rule” view it not as a manifes-
tation of the spirit of liberty, but as a hobgoblin conjured up by
selfish local interests to confound the orderly processes of state
government, and to obstruct attainment of necessary political, so-
cial and economic objectives.

In 1960, the Legislative Research Council invited the 39 mayors
and 312 boards of selectmen in Massachusetts to define what they
meant by “home rule.” Few attempted this exacting task. The
one mayor and two of the five boards of selectmen responding to
that invitation emphasized in varying degrees a belief in “home
rule” as a right against the state, as follows:

1. In my opinion, municipal home rule should consist of the right and
privilege inherent in the municipality, through its local government,to determine its own government structure in accordance with itscharter, its own fiscal policy based upon local analysis of its economy,and its own administrative structure designed to meet its own localmunicipal problems. (Mayor Francis J. Lawler of New Bedford.)

2. Home rule connotes ... the right of the town to govern its internalaffairs . . . without the constant dictation and authority of thelegislature. It should consist of recognition of the maturity and in-

Definitions of Home Rule by Local Officials

Bolan, Robert D., Fundamentals of Home Rule, University of Rhode IslandBureau of Government Research, Res. Series No. 1, Kingston, R. i„ i 960 p
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dependence of the individual communities in determining basic re-
quirements of health, fire, police, certain phases of education, local
election voting and such matters. (Montague Selectman Raymond M.
Trudel.)

3. Municipal home rule implies the basic right for a city, or town, to
regulate its own local affairs so long as its actions are within the
legal scope of the Constitution of our State and Federal Government.
(Chairman Vernon W. Evans of the Saugus Board of Selectmen.)

Letters from the Boards of Selectmen of Barnstable and Shrews-
bury considered “home rule” to consist, simply, of municipal jur-
isdiction over those matters in which state direction is not neces-
sary to protect the common good. No “right” of home rule was
asserted. Similarly, the issue of “home rule” as a “right” was
avoided in the following cautious comment by another town select-
man:

In my opinion, the State Legislature should not take over control of
matters which are strictly of local concern except in the rarest of situa-
tions where palpable injustice might result. No one should quarrel with
the establishment of general procedures of local government, but the
carrying out of local government within the standards established should
be as free as possible of State interference. (Lynnfield Selectman Richard
L. Hobbs.)

Academic, legal and other specialists in the field of state-local
relations and the law of municipal corporations generally favor
definitions of “home rule” which avoid ethical and revolutionary
implications and which emphasize legalistic, mechanical, and char-
ter-making aspects. These interpreters are more concerned with
constitutional and community convenience, and with evolution. This
approach entails fewer problems than arise from the assertion of
home rule as an ethical right warranted by (a) moral approval,
(b) ideals of moral propriety, and (c) consideration, of Natural
Law which are rooted in the classical liberal doctrines of Locke,
DeMontesquieu and Jefferson. For when “home rule” is stated as
an article of revolutionary faith, it becomes indefinable and even
beyond debate.

Thus, a legalistic definition of “home rule” follows which is rep-
resentative of those utilized in textbooks and by members of the

Definitions of Home Rule by Academic and Legal Authorities
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National Municipal League and the American Municipal Associa-
tion:

The words “home rule” are used to describe the right of a community

to govern its internal affairs. There is no precise definition of the term.

In states which are recognized as home rule states, home rule consists
of the authority granted by the state constitution which permits the
people of a city or town to adpot a charter for their own government.
The extent of home rule varies from one state to another and is de-
pendent as much upon judicial interpretation as upon the language of
the constitution.!

However, the community “right” referred to above is contingent
upon express constitutional provisions and does not exist as a phil-
osophical absolute which may be asserted against the state in the
absence of such provisions.

Suggested Definition of Home Rule
Generally, the above legalistic definitions of “home rule” empha-

size charter-making and charter-revision, thereby raising some dif-
ficulties in applying these definitions to the Massachusetts scene.

In the Bay State, the term “municipal charter” must be used in
a loose, plural sense to embrace many general and special statutes
applicable to each city and town. No community appears to have
a single “charter” document which wraps all aspects of municipal
organization up neatly in one properly codified package.

Most of the “home rule” proposals which have been introduced
in the General Court of Massachusetts in recent years seek re-
strictions against special legislation which has not been petitioned
for by the municipality concerned. Relatively few proposals have
been concerned with grants of charter-making powers to the cities
and towns. The Massachusetts development has been attributed
to three factors, namely: (1) the responsiveness of the General
Court to local requests for charter changes or for new charters,
(2) the existence of seven optional charter plans under the general
laws, any one of which can be adopted by local referenda, and (3)
the availability of a wide range of general enabling laws under
which localities may act.

This report will use a somewhat broader adaptation of the legal-
1 University of Massachusetts, Bureau of Government Research, State-Local

Relations in Massachusetts, Part I, “Home Rule Possibilities,” Amherst
Mass. Feb. 1957, p. 1.
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istic definition of “home rule” in the effort to encompass both
positive and negative concepts of that doctrine. That adaptation
will deliberately avoid the use of the word “right” in characterizing
home rule, because doing so raises philosophical implications and
overtones which motivate a wide range of interpretations.

For the purposes of this study, Municipal home rule is defined
as autonomy of local government in the sovereign state over all
purely local matters, whether established by constitutional or statu-
tory provisions.

Under this definition home rule can be achieved in positive fash-
ion through constitutional or statutory provisions which grant self
determination to municipalities so that they are free to formulate,
adopt and revise their charters without any requirement of legis-
lative approval. Or, home rule may be achieved on the negative
basis of restricting or denying the power of the legislature to pass
special local laws without either the initial or subsequent agree-
ment of the municipality concerned.

Under either approach there remains the necessity of differen-
tiating matters of “local” concern from those of “state-wide” con-
cern. In practice, constitutional and statutory “home rule” pro-
visions relative to the above differentiation are so broad and indefi-
nite that the major responsibility for interpreting them is thrust
upon the courts. However, model constitutional home rule pro-
visions proposed by both the American Municipal Association and
the National Municipal League placed this burden largely upon the
state legislature, which must pass laws designating the areas of
state concern and state control.

Almost a century has elapsed since the inception of the munici-
pal home rule movement in the United States. During that long
period, much has been written on the origin, history and philosoph-
ical content of home rule. Only the more significant considera-
tions can be summarized within the limitations of this report. The
following text therefore presents such a summary, drawn in large

Theories of Municipal Home Rule
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part from an impressive study of legal aspects of municipal home
rule in New England. 1

Accepted Legal Theories Favoring State Dominance

In numerous decisions which are deeply rooted in English and
American legal history, the federal and state courts have held re-
peatedly that municipalities are subordinate instrumentalities of the
state and that they exist wholly by sufferance and at the conven-
ience of the central government. Before the turn of the century,
Judge John F. Dillon of lowa, an outstanding authority on muni-
cipal law, summarized this judicial theory in these words, which
have come to be known as “Dillon’s Rule.”:

Subject to (state) constitutional limitations .
.

. The power of the (state)
legislature over such (municipal) corporations is supreme and transcend-
ent; it may, where there is no constitutional inhibition, erect, change,
divide and even abolish them, at pleasure, as it deems the public good to
require ... 2

It is a general and undisputed proposition of law that a muicipal cor-
poration possesses and can exercise the following powers, and no others:
First, those granted in express words; second, those necessarily or fairly
implied in or incident to the powers expressly granted; third, those es-
sential to the accomplishment of the declared objects and purposes of the
corporation not simply convenient, but indispensable. Any fair, rea-
sonable doubt concerning the existence of power is resolved by the courts
against the corporation, and the power is denied ... 3

The same legal concept is reflected in at least four significant
rulings of the United States Supreme Court relative to the status
of municipalities in the American Federal System. The Court held
in the Pawlet Case of 1815 that the states and their legislatures
succeeded to all the rights of the British Crown, as a consequence
of the American Revolution.4 In the two cases of New Orleans v.
New Orleans Waterworks Co. 5 and City of Covington v. Kentucky 6which were decided in the 1890’s the Court emphasized that a city
charter was not a “contract” protected by the Contract Clause of
1 Blawie, James L„ Fundamental Concepts in Considering Home Rule for NewEngland Cities and Towns, 1959, 598 pp. typed. Dissertation submitted inpartial fulfillment of the requirements of the Graduate School of BostonUniversity, for the degree of Doctor of Philosophy.

2 Dillon, John F„ Commentaries on the Law of Municipal Corporations 4thed„ Vol. I. Boston, Little Brown & Co., 1890, s. 54, p. 93.
poratwm

’ 4th

3 Ibid, sth ed., 1911, c.-1, s. 237.
4 Town of Pawlet, Vt. v. Clark, 13 U.S. 291 (1815).
5 142 U.S. 79 (1891).

6 173 U.S. 232 (1899).



1965.] SENATE —No. 950. 37

the Federal Constitution (Art. I, s. 10, cl. 1). The latter Covington
decision, and the 1923 opinion of the Court in City of Trenton v.
New Jersey, incorporated1 Dillon’s Rule into federal constitutional
jurisprudence. The Trenton opinion emphasized that

In the absence of state constitutional provisions safeguarding it to them,
municipalities have no inherent right of self government which is beyond
the legislative control of the State. A municipality is merely a department
of the State, and the State may withhold, grant or withdraw powers and
privileges as it sees fit. However great or small its sphere of action, it
remains the creature of the State exercising and holding powers and
privileges subject to the sovereign will. . . .

The power of the State, unrestrained by the contract clause or the
Fourteenth Amendment . . . (relative to due process of law) . . . over the
rights and property of cities held and used for “governmental purposes”
cannot be questioned.

Thus, municipal home rule only becomes a matter of “right”
when it is specifically granted in the state constitution. This le-
gal premise is accepted by most modern home rule advocates and
is the principal reason for their insistence upon inclusion of home
rule guarantees in state constitutions. This acceptance of the su-
perior position of the state by the great majority of local home rule
proponents has been described by one authority in these terms:

In all of the home rule states, cities remain under the control of the
state legislature in matters of state concern. The home rule movement
never was intended to terminate legislative control in this field. Its basic
purpose was to establish autonomy for cities merely with respect to dis-
tinctly urban problems ... 2

Inherent rights of local self-government are claimed for local
communities on the principle that municipalities are fundamental,
natural social units of local government, are possessed of inherent
rights and powers which stem from the nature of local government,
and exist apart from specific constitutional authorization. Since
local rights and powers are not deemed to come from the state,

Legal and Philosophical Theories of Inherent Local Rights. 3

1 262 U.S. 182 (1923). See also Williams v. Baltimore, 289 U.S. 36 (1933).
2 Schultz, Ernest 8., American City Government, New York, N. Y., Stackpole

& Heck, Inc. 1949, p. 128.
3 Main source of this text: Blawie, J. L. Fundamental Concepts, op. cit, pp.

517ff.
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they may not be shorn away by statute, by judicial fiat or other-
wise.

Theorists who favor inherent local rights rely heavily upon his-
torical analysis and classic libertarian political philosophy to justi-
fy their point of view. The more extreme forms of this doctrine re-
ject judicial concepts of the centralization of power in the state as
reflecting a rationalization of the naked force of central govern-
ment which fails to show due regard for history or for the revolu-
tionary doctrine upon which the state and federal governments
were founded.

At least four varieties of the “inherent local rights” theory have
been recognized by students of government: (1) theories of pre-
scriptive and vested rights, (2) theories of corporate rights, (3)
“Social Compact” theories derived from concepts of Natural Law,
and (4) theories favoring narrow construction of state constitu-
tional powers and broad construction of local government powers.

Prescriptive and Vested Rights. Theorists who support doctrines
of prescriptive and vested rights contend that municipalities possess
certain rights and powers acquired by traditional usage or statute,
which may not be diminished by the central government without
local consent. This approach is illustrated historically in the Magna
Charta of 1215, wherein King John I agreed that

. . . The City of London shall have all its ancient liberties and free
customs, as well by land as by water; furthermore we will and grant, that
all other cities and boroughs, and towns and ports, shall have all their
liberties and free customs . . . (Art XIII).

Charters granted to localities by English monarchs generally en-
dowed the chartered community with most of the rights of per-
sons, subject to limitations, in return for specified local commit-
ments to the Crown. The community would be empowered to ex-
ercise certain property rights, to issue particular licenses and to
choose its own local officials. In a sense, the charter was (as it is
today in England) a limiting instrument.

With the passage of time these rights came to be regarded as
prescriptive rights, as did also certain other local powers. Then, as
now, the most valued of these prescriptive rights was the right ofthe community to select its own officials, in contrast with the prac-
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tice of many continental European nations where local officers
were named by the monarch. Election aspects aside, the prescrip-
tive rights of English cities and towns have tended to be narrow
in scope, thus making possible extensive supervision and control by
the central government to a degree not experienced by most Amer-
ican municipalities.1

These British precendents are used by some home rule advocates
in this country to bolster claims for prescriptive and vested rights
for municipalities. They argue that performance of a function by
communities over the years with little state regulation establishes
a sort of squatter’s right for continued exemption from state con-
trol, on the grounds of a prescriptive local right having been es-
tablished thereby. This distortion of English precedents has re-
ceived little serious consideration in the American courts, however.

Corporate Rights. A milder school of home rule theorists argues
that municipal corporations possess the inherent powers of com-
mon law corporations, and thus of natural persons, to do all things
consistent with their corporate purpose which are not denied in
their municipal charter. This old English common-law concept
of the municipal corporation has not been accepted in the United
States. In this country most courts hold that local governmental
powers include only those specifically granted by or reasonably
implied from provisions of the municipal charter.

Social Compact Arguments. A third body of inherent local rights
theory originates in the doctrines of Natural Law advocated by
seventeenth century political philosophers. It asserts that govern-
ment exists by virtue of a “social compact” entered into by con-
sent of the governed for their mutual convenience and protection.
That compact defines the powers and duties of the central govern-
ment, and the obligations of the contracting individuals, associa-
tions and organizations. Further, these individuals, associations
and organizations are said to retain certain inherent and inalienable
natural rights, and also all powers not clearly delegated to the
central government.

i Jackson, W. Eric, Local Government in England and Wales, 2nd ed. London.
Hunt, Barnard & Co., Ltd., 1949, pp. 27-31.
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During the American Revolution a number of town meetings in
Massachusetts and other New England states adopted resolutions
proclaiming that the central government had been dissolved by the
Declaration of Independence, with a resulting transfer of all govern-
mental power to the towns as the basic social and poltical units
above the family level. From 1775 until the adoption of the state
constitution five years later, this view prevailed and members of
the General Court were regarded as town delegates, not as state
legislators. Later, the Supreme Judicial Court ruled that the “in-
herent rights” claimed by the towns as a result of the Revolution
were relinquished to the central state government when the elec-
torate approved the new “social compact,” i.e., the Constitution of
1780.1

Narrow Constitutional Construction Approach. A fourth school
of inherent local rights theorists argues that state constitutional
authority over municipalities is confined to those matters specifical-
ly assigned to state jurisdiction, and that all other powers are there-
fore reserved to the municipal governments. State power is thus
construed narrowly, while broad authority is ascribed to the local-
ities. This approach parallels “narrow constructionist” theories
long advocated by proponents of State’s Rights in respect to federal
powers under the United States Constitution.

The narrow construction doctrine clashes head-on with the
theory of state legislative authority which regards the legislature
as supreme over political subdivisions of the state.

Limited Judicial Acceptance of Inherent Local Rights. Although
theories of inherent local rights have been repudiated by most state
courts, they did receive judicial support for a time in seven states
(Cal., Ind., lowa, Ky., Mich., Nebr. and Texas). The foremost judi-cial proponent on inherent local rights was Supreme Court JusticeThomas M. Cooley of Michigan who declared in his dictum andopinion in the famous Hurlbut Case of 1871 that

. . It is not the accepted theory that the states have received dele-gations of power from independent towns; but the theory is, on the other
1 nstfT in° W’ 5 aSS' 547 Q809): Stetson v- Kempton. 13 Mass 271(1816); Hampshire v. Franklin, 16 Mass. 75 (1819)- Allen , -tv. 7 itMass. 485 (1837); Spaulding v. Lowell, 40 Mass. 71 (1839);

over, 40 Mass. 188 (1839). v- Hc™-
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hand, that the state governments precede the local, create the latter at
discretion, and endow them with corporate life. But, historically, it is as
difficult to prove this theory as it would be to demonstrate that the origin
of government is in compact, or that title to property comes from oc-
cupancy. The historical fact is, that local governments universally, in this
country, were either simultaneous with, or preceded, the more central
authority .

. .

. . . The state may mould local institutions according to its views of
policy or expediency; but local government is a matter of absolute right;
and the state cannot take it away .

.
.

. . . Nevertheless, when the state reaches out and draws to itself and
appropriates the powers which from time immemorial have been locally
possessed and exercised, and introduces into its legislation the centrali-
zing ideas of continental Europe, under which despotism, whether of mon-
arch or commune, alone has flourished, we seem forced back upon and
compelled to take up and defend the plainest and most primary axioms
of free government .

. .
(People ex rel. Leßoy v. Hurlbut, 24 Mich., at 99,

100, 108, 109).

It is worth noting that this case involved an effort of the Michi-
gan Legislature to require state appointment of certain local offi-
cials theretofore elected by the inhabitants of the localities. This
legislative action produced local protests similar to those voiced by
English communities against the comparable action of King James
n.

Aside from the preceding philosophical and legalistic home rule
theories the view is also held that home rule can be used to pro-
mote more efficient state and local government. On this score an
editorial in the National Municipal Review, argued that

When the state denies the right of local people to take the initiative
in improving their local machinery and meddles in the minute details
of local affairs, it saps the foundations of democracy. It fosters discour-
agement and cynicism among the people and irresponsibility among local
officials. It also diverts the attention of members of the legislature from
important matters of state-wide concern and encourages them to fritter
away time and prestige in logrolling and back-scratching to secure pass-
age of pet local measures. All these evils in turn, tend to encourage resort
to Washington for action on important state and local problems that
citizens feel are being neglected or ineffectively dealt with at hornet

Non-Legdl Argument for Local Responsibility

1 National Municipal League, New Look at Home Rule, New York, N.Y., 1955.
pp. 4-5.
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Proponents of home rule on this basis, deny that governmental
functions are inherently federal, state or local. They emphasize
the distribution and sharing of all governmental tasks in the most
convenient and efficient manner, consistent with a scheme of checks
and balances which protects essential personal liberties.

Municipal home rule practices are usually classified in terms of
the scope of home rule power granted to the localities and the ex-
tent of local freedom from state legislative control. Using this ap-
proach three main “positive” types of municipal home rule are
in effect, as follows: (1) “self-executing” or “mandatory” consti-
tutional home rule, which is the strongest form; (2) “permissive”
or “non-self-executing” constitutional home rule, which is some-
what less potent; and (3) “legislatively-granted” home rule, made
available by statute or legislative procedural rules alone, and
deemed the weakest type of home rule. In addition, there is (4)
a borderline type of home rule often called “negative” constitu-
tional home rule which grants no chartermaking or other “posi-
tive” powers to localities, but gives them instead only certain veto
powers. State provisions of these four types are indicated in a bib-
liography appearing as Appendix B of this report.

In conjunction with this four-way classification, home rule pro-
visions may also be distinguished according to their relative em-
phasis upon the separation as against the sharing of governmental
functions between state and local levels.

Experiences and practices of other states with respect to these
types of home rule are discussed later in this report.

1. Self-Executing Constitutional Home Rule. A state is said to
have self-executing” or “mandatory” constitutional home rulewhen the state constitution embodies the home rule principle andgrants powers of self-government to localities, while limiting thepower of the state legislature to act on local questions. In respectto this approach, a distinglished authority has noted that

• ' • The most conspicuous classification factor is self-execution Homerule provisions may be self-executing as to both the devolution of sub!

Three Positive Types of Home Rule

Types of Municipal Home Rule
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stantive powers and charter-making, as to one or the other of these or as
to neither. .

.
. Full-fledged constitutional home rule is self-executing in

both respects and puts some matters considered local in character beyond
legislative control.i

Constitutional self-executing home rule provisions may follow
one of four different approaches. First, they may spell out detailed
procedures whereby localities may adopt, amend or revise their
charters, without necessity for supplementary state legislation.
Secondly, such provisions may spell out some chartermaking pro-
cedures or certain procedural principles, while requiring the legis-
lature to provide by general law for other aspects. Thirdly, the
constitution may not prescribe particular charter writing proced-
ures, but may instead require the legislature to enact general laws
which (a) grant home rule powers to localities, (b) provide a
charter-making process for local use, or (c) both. Fourthly, the
constitution may be silent on the subject of charters and may simp-
ly grant home rule powers to localities with respect to their local
affairs and government; these powers may be few in number and
broadly stated, or may be enumerated in specific detail.

Frequently, the benefits of self-executing home rule are restricted
to those local governments which adopt a home rule charter. Most
self-executing home rule provisions either prohibit enactments of
special local laws by the legislature altogether, or permit such laws
only upon request or subject to approval by the local community
concerned.

Self-executing constitutional home rule exists in 21 states.
2. Permissive Constitutional Home Rule. “Permissive” or “non-

self-executing” constitutional home rule provisions authorize the
state legislature to enact home rule laws which delegate charter-
making and other legislative powers to localities, but do not re-
quire the legislature to do so. Home rule for the communities is
thus optional with the legislature. Ordinarily, the insertion of
permissive local home rale provisions in state constitutions has
been prompted by three conflicting pressures: (a) judicial opinions
holding that the state legislature lacked constitutional authority to
1 Fordham, Jefferson 8., Model Constitutional Provisions For Municipal Home

Rule, 1953, 25 pp. mimeographed. Report to Committee on Home Rule of
the American Municipal Association.
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delegate legislative powers to local legislative bodies and voters,
(b) local agitation for home rule, and (c) legislative opposition to
self-executing home rule proposals. Thus, permissive home rule
emerges as a compromise measure, less forceful than self-executing
home rule, but better than nothing so far as local officials are con-
cerned. Permissive constitutional home rule is in effect in 10 states.

3. Legislative Home Rule. The weakest of all forms of home
rule is “legislative home rule,” granted to localities by statute or
by procedural requirements in the rules of the legislature, without
benefit of any constitutional principle or provision. In regard to
this type of home rule, an important authority has observed that

. .
. Most authorities are in agreement that “legislative” home rule is

at best a slender reed for municipal charter-making and local self-govern-
ment. Often the state supreme courts have struck down legislative home
rule as an unconstitutional delegation of state legislative power. . .

. Even
if legislative home rule survives judicial review, the system may be
destroyed by legislative action in repealing the statute . . . i

This type of legislative home rule is reported in seven states.
Separated vs. Shared Powers in HomeRule

Constitutional home rule provisions may also be classified on the
basis of their approach to the allocation of functions and powers to
the local governments and the state government.

The home rule provision may emphasize separation of powers,
in that it attempts to reserve “local affairs, property and govern-
ment” to local jurisdiction, with or without an enumeration of
those specific activities which are to be local. Matters of “state-
wide concern” are then left within the jurisdiction of the central
state government, the courts being charged with the unenviable
task of separating questions of “local” and “state” concern. The
longer the list of local functions specified by the constitution, the
more rigid the separation of powers becomes. Hence, if economic
and social changes suggest the wisdom of reassigning functions
from one governmental level to another, a constitutional amend-
ment becomes necessary.

1 Bromage, Arthur W., What Is Home Rule? Memphis, Tenn., November 11956. Paper .submitted to National Municipal League Conference. 9 pp. typed'
At p. 2.
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An alternative approach is that based upon a sharing of powers,
rather than a separation of powers, between the central and local
administrations. The constitution may vest the particular powers
simultaneously in both the state and local governments, or may re-
quire the state legislature to enact general legislation distributing
functions among governmental levels. Functions can be shifted
flexibly without invoking constitutional amendment procedures,
and the classification of “state” and “local” matters becomes more
a state legislative responsibility than a judicial one.

Both of these types of constitutional home rule provisions au-
thorize the state legislature to regulate local government activity
by means of general statutes This permits the establishment of
statewide standards of government with which localities must com-
ply within the context of the home rule principle and the general
supervisory responsibility of the state for its political subdivisions.

“Negative” constitutional home rule, which exists in at least two
states (including one of the foregoing) and which has been ad-
vocated frequently in Massachusetts, takes one or both of two
forms.

First, such “negative” constitutional provisions may stipulate
that no special statute enacted by the state legislature with refer-
ence to a single municipality or county shall take effect unless ap-
proved by either the electorate or the legislative body of that local
government unit. Or, secondly, such provisions may require sub-
mission to the local voters or legislative body of the community
concerned, of any general or special statute which would increase
municipal government costs financed from local taxes.

In either case, the community is given a "negative” (veto) over
such state laws, without at the same time being granted “positive”
powers of local charter-making or charter revision. Hence, the des-
ignation of “negative constitutional home rule.” Similar “negative”
provisions may also appear as a subordinate part of “positive” self-
executing and permissive constitutional home rule articles; but
their impact is greatly modified by the “positive” context within
which they are incorporated.

“Negative” Constitutional Home Rule
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Home Rule Movement

Although the modern municipal home rule movement in the
United States is only a century old, it has roots in earlier times.
As noted previously, New England towns claimed inherent local
rights against their state governments under the Social Compact
Theory during the American Revolution. Shortly thereafter, con-
stitutions were adopted by New York (1777) and Louisiana (1812)
which incorporated the British doctrine of prescriptive local rights
with respect to local election and appointment of local officials.2

Later, an lowa statute of 1851 provided legislative home rule for
communities of the state, under which uniform procedures were
prescribed for (a) the election of local commissions to prepare
charters, and (b) submission of charter proposals to the local elec-
torate for approval. 3

The first constitutional provision affording municipal home rule
in modern sense was adopted by Missouri voters on recommenda-
tion of the Constitutional Convention of 1875. This self-executing
provision, applicable only to St. Louis, was demanded by delegates
from that city who were irritated by state legislative intervention
in city affairs. As Table 1, below, indicates, other states were slow
to accept the municipal home rule principle until after the turn of
the century.

Today, 32 states have some form of home rule provisions in their
constitutions, and another seven grant home rule by statute only.
Urban discontent with unsympathetic rurally-dominated state legis-
latures has been the principal spur to the home rule movement.

CHAPTER 111.

HOME RULE MOVEMENT AND MODEL PROVISIONS 1

1 This chapter reprints, in up-dated form, parts of Chapters II and VI of the
Legislative Research Council report titled: Municipal Home Rule, Senate
No. 580 of 1961, 160 pp. printed.

2 N.Y. Constit. of 1777, Sec. XXIX; La. Constit. of 1812, Art. V, s. 23.
3 lowa Code of 1851, c. 42.
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Table 1

Growth in Number of Home Rule States, 1875-1965

Before 1900 (6 States) 1911-1930 (11 States) 191,1-1950 (3 States)

lowa (1851)* Arizona (1912) Louisiana (1946)

Missouri (1875) Nebraska (1912) New Mexico (1949)

California (1879) Ohio (1912) New Jersey (1947)

Washington (1890) Texas (1912) 1951-1965 (11 States)

Minnesota (1896) Maryland (1915) Rhode Island (1951)

So. Carolina (1899)* No. Carolina (1917)* Tennessee (1953)
Virginia (1920) Georgia (1954)

Pennsylvania (1922) Fla. (1956-Dade Cnty)
1900-1910 (6 States) New York (1923) Connecticut (1957)*

Mississippi (1900)* Nevada (1924) Alaska (1959)
Colorado (1902) Wisconsin (1924) Hawaii (1959)

Illinois (1904-Chicago) Kansas (1960)
Oregon (1906) 1931-IOJfO (2 States) S. Dakota (1962)
Michigan (1908) Utah (1932) New Hampshire (1963)*
Oklahoma (1908) W. Virginia (1937) Vermont (1963)*

* These states have only legislative home rule; home rule in all other states
listed is on constitutional basis.

Two national organizations, the National Municipal League
(founded in 1894) and the American Municipal Association (estab-
lished in 1924), have actively promoted the adoption of constitu-
tional home rule provisions by the states.

The interest of political reformers in municipal home rule has
varied with the times and with political circumstances. In the nine-
teenth century they were aroused by political abuse of the cities
by state legislatures, especially when the political parties which
dominated city hall were different from those which dominated
the state capitol. Local sentiment resented special statutes which
vested in the Governor or some other state authority the power of
appointing key local officials who previously had been chosen
locally, and who controlled political patronage in the form of city
jobs and contracts, licenses, and public utility franchises. Such
special laws permitted the notorious “state house corruption” of
that era to seep down to the lowest municipal level. Political
reformers therefore looked to municipal home rule as a device for
restoring “clean government” locally, and of ending these legisla-
tive excesses.

In the Twentieth Century, political reformers occasionally have
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found municipal home rule an obstacle rather than a help. These
reformers found themselves compelled to turn to the state legisla-
ture for assistance in their battles with entrenched city political
machines, and for support in their efforts to institute social reforms
which are opposed by the local governments or even by local popu-
ular majorities.

Similarly, “good government,” business, labor and social reform
groups pressed successfully for state legislation increasing state
supervisory control of certain aspects of local finance, for state
standards in social service administration, and for minimum wages
of certain municipal officers and employees. These measures have
been denounced by critics as invasions of local home rule.

Four important model constitutional proposals would establish
constitutional home rule according to divergent legal and philo-
sophical criteria. Three of these proposals, for self-executing con-
stitutional home rule, have been developed by the National Muni-
cipal League and the American Municipal Association. The
fourth proposal, by the Federal Advisory Commission on Inter-
governmental Relations, seeks an enlargement of local government
•residual powers without mention of charter making and charter re-
vision aspects.

(1) The oldest of these proposals was made by the National
Municipal League (NML) in 1921, and last appeared as Article
VIII of the League’s old Model State Constitution, the fifth edition
of which was published in 1948.1 It emphasizes a separation of gov-
ernmental powers and functions between the state and local govern-
ments, by means of a detailed enumeration of the subjects re-
served to local determination. Thus, this proposal hereinafter
referred to as the “Old NML Model” reflects the “classical”
theories long held by Howard L. Mcßain and others, who conceived
of a home rule charter as an instrument of grant, spelling out de-
sirable home rule powers rather specifically.

Four Model Constitutional Home Rule Proposals
Background

1 National Municipal League, Committe on State Government, Model StateConstitution With Explanatory Articles, sth ed. (revised 1948) New York
N.Y., sth printing 1959, 63 pp. r ’
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(2) The second oldest of these four model proposals, published
by the American Municipal Association (AMA) in 1953 under the
title Model Constitutional Provisions for Municipal Home Rule,1

follows the traditional English theory of the city charter as an in-
strument of limitation. It provides that municipalities having home
rule charters shall automatically possess all local government pow-
ers which the state legislature has authority to delegate under the
state constitution, except those powers which are limited or denied
(a) by the municipality’s own home rule charter, or (b) by general
laws enacted by the state legislature. Thus, this “AMA Model”
really calls for a sharing of legislative power, rather than for the
separation of powers between state and local levels which is char-
acteristic of the Old NML Model.

(3) The third model proposal, also prepared by the National
Municipal League, reflects the results of a five-year study aided
by a Ford Foundation grant. This “New NML Model,” incorpor-
ated in Article VIII of the 1963 revision of the Model State Consti-
tution,2 follows substantially the instrument of limitation doctrine
of the above AMA proposal and abandons the instrument of grant
policy of the Old NML Model. Thus, both of these national organi-
zations now advocate variants of the instrument of limitation ap-
proach as being most suitable to sound state-local relationships in
an urbanized, industrial society marked by political, social and
economic change.

(4) Finally, a fourth model proposal, made public by the Federal
Advisory Commission on Intergovernmental Relations in 1963, is
a brief provision which would merely grant to specified types of
local governments “all residual functional powers” not denied by
the constitution or general laws of the state.

In general, constitutional home rule provisions resembling the
instrument of grant in the Old NML Model are to be found in the
older “home rule” states, such as Arizona, Colorado, Missouri and
Louisiana. On the other hand, the instrument of limitation ap-

1 Fordham, Jefferson 8., Model Constitutional Provisions for Municipal Home
Rule, 1953, 25 pp. mimeographed, Report to Committee on Home Rule,
American Municipal Assoc.

2 National Municipal League, State Constitutional Project, Model State Con-
stitution, 6th ed., New York, N. Y., 1963, 128 pp. printed,



[Mar,SENATE —No. 950.50

proach of the AMA and New NML Models has been copied in the
more recent constitutional provisions adopted by such states as
Alaska and South Dakota.

Old National Municipal League Model Proposal (1921)

Summary of Proposal. The self-executing constitutional home
rule proposal in the Old NML Model (Art. VIII) applies to cities
and on a less generous scale to counties. Its seven sections
are described by one leading authority as setting

. . . forth the powers of home-rule cities in broad, general terms to
pass laws and ordinances relating to local affairs, property and govern-
ment, with specific enumeration of certain powers. The state legislature
may still enact laws of state-wide concern uniformly applicable to every
city. The language is designed to create a self-executing imperium in im-
perio (domain within a domain). There is a realm of home-rule power,
partially enumerated, which is not subject to legislative control. Conflicts
between home-rule power and matters of state-wide concern must be
resolved by judicial review.!

For those cities utilizing the provisions of the Old NML Model,
the fundamental patterns of state-local legal relationships consist
of (a) general and optional laws for the organization of local gov-
ernments which do not frame and adopt home rule charters under
the relevant constitutional provisions, (b) authority granted cities
and counties to draft their own “tailor-made” charters, and (c)
adoption by cities of the ready-made standard optional charters
made available by general law.

The provisions of the Old NML Model are summarized briefly
here as follows:

Sec. 800. Directs the state legislature to provide by general law for:
(a) incorporation, consolidation and dissolution of counties, cities and
other civil divisions; (b) the alteration of their boundaries; and (c) op-
tional plans of government for localities not adopting a home-rule charter.
The adoption of the latter optional plans is subject to a local referendum.

Sec. 801. Empowers any county or city to adopt and amend its own
home rule charter, subject to constitutional and general statutory regula-
tions. On petition of 10% or more of its local voters, approved by theelectorate at the next regular or special election, a county or city must

1 Bromage, Arthur W„ What Is Home Rulef Paper prepared for National
Municipal League Conference, Memphis, Tenn., November 14, 1953 32
mimeographed. At p. 3.
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establish a charter commission to draft a home rule charter or proposals.
These proposals of the commission take effect if approved by the elec-
torate at a subsequent election.

Sec. 802. Cities, counties and “other civil divisions” are authorized to
transfer functions and powers among themselves, subject to the approval
by local voters in a referendum. The powers of counties are to be estab-
lished by “general optional law.”

Sec. 803. Relates to home rule charters for counties.
Sec. 80/f. This provision is the heart of the Municipal home rule system

and its opening paragraph is therefore quoted below:
each city is hereby granted full power and authority to pass

laws and ordinances relating to its local affairs, property and govern-
ment; and no enumeration of powers in this constitution shall be deemed
to limit or restrict the general grant of authority hereby conferred; but
this grant of authority shall not be deemed to limit or restrict the power
of the legislature to enact laws of statewide concern uniformly applica-
ble to every city.”
This section then confers powers on home rule cities with respect to nine

different areas of local home rule activity, subject to state legislative
control through general laws. These nine broad areas include; (1) police
and sanitary regulations; (2) municipal borrowing and taxation; (3) all
local public services, such as hospitals, parks, water supply, etc.; (4)
maintenance of museums and provision of other cultural benefits; (5) local
streets and other local public improvements, including the related power
of eminent domain; (6) acquisition and operation of local public utlilities;
(7) municipal borrowing outside debt limits to finance municipally-owned
public utilities: (8) public schools and libraries; and (9) public housing,
rehabilitation of blighted areas, and slum clearance. However, that enum-
eration of nine specific areas of local control does not provide a complete
state-local separation of functions in every instance.

Sec. 805. Localities are required to adopt annual budgets in such form as
shall be prescribed by state general law. The state legislature must provide
for the auditing of local government accounts.

Sec. 806. This section reserves to the state legislature the power to
regulate local elections by means of general laws.

Four related articles of the old version of the Model State Con-
stitution: (1) forbid legislative enactment of any special law in
cases where general laws can be made applicable (Art. 111, s. 10);
(b) require such special laws to be submitted for local voter ap-
proval (ibid); (c) authorize intergovernmental cooperative agree-
ments among different levels and units of government (Art. XI,
ss. 1102-1103); (d) impose certain requirements relative to local
government finance and authorize state regulation thereof (Art.
VII); and (e) require establishment of a competitive civil service
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Arguments Favoring Old NML Model. Proponents of the Old
NML home rule article concede that it seeks to create an imperium
in imperio, or a “domain within a domain.” This conclusion flows
from the limitation imposed on the legislature’s power of inter-
ference, as exemplified in (a) the enumeration of certain local
powers, (b) the general grant of power to localities to regulate their
“local affairs, property and government,” and (c) the reliance
placed on the courts to interpret the doctrine of matters of “local”
versus “statewide” concern. These proponents state that the de-
fenses in the NML home rule proposal against legislative interfer-
ence with localities by general or special law are theoretically more
intricate than in the proposal of the American Municipal Associa-
tion which permits the legislature to restrict municipal home rule
extensively by means of general laws.

Considerable attention has been given by proponents of the Old
NML Model to the matter of judicial efforts in home rule states
to interpret the meaning out of constitutional home rule provisions.
The explanatory text which accompanies the Old NML Model as-
serts that —•

merit system for state and local appointive employees (Art. IX, s.

901).

A broad constitutional grant of home rule power requiring no legislative
action is the basic principle of the . . . (constitution). This avoids the dead
end of the failure of the legislature to act. It also obviates the . . . situa-
tion where municipal powers are still determined basically by the legisla-
tive home rule act pursuant to a constitutional principle. Finally, it gives
some protection to cities of industrial states from discrimination by
legislatures that are rural in character.

Providing constitutional home rule for cities is a complex problem.
Where the constitutional principle is not self-executing, the legislature
may fail to act. ... If the constitutional language is self-executing, as inOhio, municipal powers of local self-government may be extended orrestricted by judicial interpretation. .

.

The Model State Constitution faces this problem of the courts by specif-
ically enumerating large segments of municipal authority. . , . Furtherdefinition of municipal authority over local officers, property and govern-ment depends, of course, on the legislature and the courts In this waysection 804 avoids the broad grant without any enumeration and alsoavoids constitutional language leaving the determination of municipal
powers entirely to the vagaries of legislative action.

When all is said and done, it must be recognized that the ultimatesuccess of the home rule section of the . . . (constitution), like many of
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the home rule articles now existing among the states, rests upon a wiser
and broader sweep of judicial interpretation. No constitutional language
can finally settle all the constroversies between the power of the state
and the responsibilities of local self-government.i

Advocates of the Old NML Model also believe that it (a) empha-
sizes the values of home rule and optional charter laws, (b) proper-
ly subjects certain matters to state supervision and control, and (c)
provides flexibility and broad power of action to state and local leg-
islative bodies at their respective levels. Local power to devise
forms of local government and administration is regarded both as
important for local self-government and as a necessary stimulant
to local responsibility. By freeing the state legislative docket of
special bills and of certain types of general bills proponents of the
Old NML Model hope to promote more efficient and responsible
action by the legislature and the local governments.

Arguments Critical of Old NML Model. Critics of the Old NML
Model object especially to four features: (1) the extent to which
reliance is placed on judicial interpretation of “local” versus “state”
jurisdictions, (2) the attempt to demarcate local functions in the
constitution, (3) the failure to require standards for incorporation
of home rule cities, and (4) alleged rigidities in the power of the
state legislature to cope with metropolitan problems.

In respect to the first two of these points, one authority has ex-
pressed doubts about the traditional approach, represented by the
Old NML Model

. . . because it strongly tends to dump political questions into the laps of
the courts . . . (and)

... is not based on a firm, clear line of distinction.
It remains to be demonstrated that any particular responsibility of gov-
ernment is inherently either general or local in character. Conditions
change and there is no assurance that what might be deemed local today
would be so considered a year or so hence.
This dynamic character of the subject militates strongly against resort to
specification. It is understandable that many exponents of home rule have
seized on the device of specification in order to make sure that by express
constitutional provision municipalities will have particular substantive
powers without dependence upon the state legislature.

This approach inevitably moves toward an undesirable rigidity un-

Model State Constitution with Explanatory Articles, op. cit., p. 47. (This ex-
planation was prepared by Prof. Arthur W. Bromage of the University of
Michigan.)
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desirable because we need flexibility and adaptability in governmental
arrangements. ...

It proceeds upon the assumption that representative
government is a failure in the field of state-local relations and proposes
to deal with the subject definitely in the organic law. While there is very
substantial basis for criticism of state legislatures in this area of respon-
sibility, the fundamental solution is not the creation of imperia in imperio
but in both improving the legislative branch of the state government in
terms of representation and responsible action and in nurturing a con-
genial climate of public opinion for local autonomy. . .1

The third criticism of the Old NML Model is that state legisla-
tures are not required to establish minimum standards for incor-
porations of home rule cities. Such critics assert that many muni-
cipalities possess too little territory, population, or resources to be
economically viable, and ought instead to be abolished or annexed
to other cities. This situation is said to have grave implications
for state grant-in-aid programs which may be unnecessarily inflated
because of demands by unviable “pauper municipalities.”

The concluding fourth criticism, advanced by proponents of met-
ropolitan government, is that the Old NML Model may also obstruct
legislative efforts to merge cities and counties with home rule char-
ters in metropolitan areas. To the extent that these legislative
measures affect the powers and functions of any home rule city in
the metropolitan area, approval of the local voters of that city
would be required. On this score, a member of a New York legisla-
tive commission has stated that

In considering home rule there is a need to look to the future. Too
many people tend to look backwards, and to submit home rule proposals
which consider the past alone. The pressing local need now .

. . relates to
problems arising from metropolitanization, suburban sprawl, and dynamic
economic and social changes.2

Summary of Proposal. The self-executing home rule proposal of
the American Municipal Association (AMA), published in 1953
undei the title Model Constitutional Provisions for Municipal Home
Rule, is based on the concept of sharing state legislative power be-

American Municipal Association Model Proposal (1953)

1 Fordham, Jefferson B„ "Home Rule-AMA Model,” New Look at HomeRule, National Municipal League, New York, N.Y., 1955, p 13
2 Judge Francis Bergan, Vice-Chairman, N. Y.’ Temporary Commission on theRevision and Simplification of the Constitution. Remarks to Charter Cl' '

of National Municipal League, Phoenix, Ariz., November 13 i960
mIC
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tween the state and local legislative bodies. Full legislative author-
ity is granted to the localities, subject to control by the State
legislature through positive enactments which restrict local legis-
lative action or which deny power to local governments to act in
certain areas. This practice resembles the federal practice of al-
lowing states to act in areas of federal concern until Congress
preempts such areas with a federal statute. The issue of state vs.
local powers is thus largely icmoved from the courts as a consti-
tutional question. Dean Fordham, author of the AMA model, ex-
plains that

The distinctive feature of . . . (the AMA home rule provision) ... is
a constitutional grant of substantive powers, which is effective without the
aid of enabling legislation but is not beyond legislative control. This re-
verses the traditional home rule pattern; the power is there unless clearly
denied by positive enactment . .

.
(by the state legislature).

.
. . The

familiar home rule distinction which has defied reasonably predictable
application because of its lack of a firm rational core, is laid aside .

. A

Sec. 1. State legislature may enact only those laws relative to municipal
government which “are general in terms and effect.” This limitation seeks
to prevent abuse of home rule provision by the subterfuge of classifying
cities.

Sec. 2. Resembles Section 800 of the Old NML Model which requires the
state legislature to provide by general law for the incorporation, merging,
consolidation, government and dissolution of municipalities, and the altera-
tion of their boundaries. However, the legislature is further directed to
pass general laws which “facilitate the extension of municipal boundaries
to the end that municipal territory may readily be made to conform to
the actual urban area.”

Sec. 3. Authorizes the legislature to group municipal corporations into
not more than four classes on a population basis, provided that no single
class of cities may contain less than two communities, and provided that
legislation must apply alike to every city in the same class. Optional
municipal charters are to be authorized by general law.

Sec. Jf. The voters of any existing incorporated municipality may adopt,
amend or repeal a home rule charter of municipal government. On peti-
tion of a certain percentage of local voters, or by resolution of the munici-
pal legislative body, an election must be called to authorize a charter com-
mission to prepare charter proposals. The procedures for electing such a
commission must be established by statute, or by ordinance of the local
legislative body if the state legislature has not acted. If the local legisla-

The provisions of the American Municipal Association proposal
are summarized as follows:

Model Constitutional Provisions for Municipal Home Rule, op. cit. pp. 1-2.
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tive body refuses to comply with this section, a judicial remedy is
provided.

It is important to note that the AMA Model is so phrased legally
(Sections 2 and 4) that the home rule charter process is available only
to communities already having corporate municipal status. Thus, the
original incorporation of a community as a city is a matter of legislative
grace. This aspect reflects the AMA view that a community should have
some experience as a city before it is allowed to have a home rule
charter.

The combined effect of these Sections 1-4 is to offer each city three
alternatives with respect to its organization; (a) continued operation
under the form of government and powers presented by the general laws
under which it was incorporated originally; (b) use of one of the standard
optional charters offered by the general laws; or (c) adoption of a home
rule charter.

Sec. 5. Regulates the submission of home rule charters to local voters
for their approval by referendum, and permits submission of several
alternative charters in the same local election. The proposal receiving
the largest affirmative vote prevails.

Sec. 6. This section, containing the core of the American Municipal
Association plan, stipulates in part that

“A municipal corporation which adopts a home rule charter may
exercise any power or perform any function which the legislature has
power to devolve upon a non-home rule charter municipal corporation
and which is not denied to that municipal corporation by its home rule
charter, is not denied to all home rule charter municipal corporations
by statute and is within such limitations as may be established by
statute . .

.”

However, this section excludes from local home rule powers: (a) the
authority to enact private or civil law governing civil relationships except
as an incident to an exercise of an independent municipal power; and (b)
power of defining and providing punishments for felonies.

Sec. 7. This section regulates the transition from home rule to non-
home rule status, in the event that a municipality votes to repeal its home
rule charter. The municipal legislative body is authorized to effect this
transition in an orderly manner.

Sec. 8. Thirty days advance public notice must be given of any election
for the adoption, amendment or repeal of a municipal charter.

Sec. 9. Prohibits local election of a charter commission at less than
two year intervals.

Sec. 10. This section resembles “negative home rule” proposals fre-
quently offered in Massachusetts. It provides that state legislation which
increases the financial burdens shall not become effective until approvedby the legislative body of the municipality; (a) unless the law was passedby a two-thirds vote of the state legislature, or (b) unless the state grantssufficient funds to the municipality to pay resulting costs.

The AMA proposal is not part of a model constitution coveringI aspects of state government.
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Arguments Favoring AMA Model. In the view of the American
Municipal Association, the most important advantage of its con-
stitutional proposal is that serious and difficult judicial controversy
is avoided as to what are “state” and “local" functions. Secondly,
this aproach obviates both the need for constitutional specificity
and the need for an appeal to the state legislature for enabling
legislation.

Proponents also argue that the legislature is ordered to follow
certain ground rules, but is not hobbled by constitutional provi-
isons always hard to amend which follow a “separation of
powers” approach. They assert that full and unalterable municipal
autonomy in respect to particular functions of government is very
undesirable, particularly in states faced with the political and econ-
omic consequences of metropolitan growth. Proponents believe that
the AMA Model provides constitutional home rule without perpet-
uating legal insulation of communities from metropolitan prob-
lems.

. . . First, no political unit is an end in itself. Fundamental are human
values, both individual and social. Political instrumentalities are but
means to aid in nurturing and protecting those values . .

.

Second, contemporary human affairs, urban and otherwise, are char-
acterized by great complexity and interdependence. An urban community
is neither self-sufficient nor static. Growth is predominantly outward and
community problems overrun municipal bounds in a way that emphasizes
sharply the artificiality of the usual city geographical configuration- . .

.

Third, the heart of local autonomy is the responsibility for policy de-
cision and execution within a power and structure framework of reason-
ably adequate scope. It is not essential to local autonomy that the com-
munity be able to mark out its own powers definitively, that it have con-
stitutional self-determination.

Fourth, in practical terms home rule must depend heavily upon a
favorable climate of legislative, judicial and community opinion. Perhaps
the most vital of these factors is community opinion and it depends, in
turn, upon communication, upon citizen education and understanding.
With a favorable climate a good optional charter plan may mean much
greater local autonomy than constitutional home rule in an unfavorable
climate

.

. .1

Advocates of the AMA approach see in it the only means of
achieving healthy and efficient local governments alongside healthy

Developing these points, one proponent observed that

1 Fordham, Jefferson 8., in New Look at Home Rule, op. cit, p. 11.
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and efficient state government, without the perils and abuses of

special legislation. These advocates feel that the traditional or
classical home rule approach of separated powers reflects the pro-
clivity of early reformers to lean too heavily on consitutional me-

chanics, rather than a functioning democracy. It is argued that
the failure of state or local government to respond effectively to
economic, social and political crises because of the rigidities of a
“separation of powers” formula could result politically in complete
destruction of all local home rule in the state.

Arguments Critical of AMA Model. Opponents of the American
Municipal Association home rule model are concerned especially
with the provisions of Section 6 which specify that a home rule
chartered city may exercise all powers not denied “to all home rule
charter municipal corporations by statute” and which are “within
such limitations as may be established by statute.”

These provisions are criticized as the principal weakness of the
proposal, because with certain exceptions there is no home rule
power which is beyond state legislative control. These critics con-
tinue

whether the subject be of statewide interest or what might be
deemed a local affair, the legislature may by positive enactment deny
power to all home rule charter municipal corporations. A legislature
determined to restrict the sphere of municipal home rule may do so .

. .1

Defenders of the “separation of powers” believe that the rigidities
of that doctrine, and the difficulties in getting corrective consti-
tutional amendments, have been exaggerated by the AMA. They
charge that too great a price is paid by the AMA Model to escape
the judicial tribulations of the doctrine of imperia in imperio, and
too much faith is placed in the willingness of the state legislature
to restrain itself.

They question whether this model provides as much protection
to cities in states having rural majorities in their legislatures as
does the Old NML Model proposal. Such a hostile rural majority
would be given life or death discretion over home rule urban cities
under the constitutional provision.

These opponents of the AMA Model question as unduly restrictive
the requirement that a city should serve an apprenticeship as a
1 Bromage, Arthur W., in New Look at Home Rule, op. cit, pp. 6-7.
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general law city before exercising home rule rights. They fear
that this apprenticeship may produce local inertia which would
discourage the local drive for home rule status.

Finally, some authorities express legal doubts about the provision
of the AMA Model allowing a home rule city to exercise any power
which the legislature may “devolve upon” (delegate to) a non-home
rule city. It is claimed that much litigation might ensue before
the courts established reasonably what powers a city would derive
under this “devolution.” 1

New National Municpal League Proposal (1963)
New Approach of NML. The new and greatly revised sixth edi-

tion of the Model State Constitution of the National Municipal
League (NML) 2 has incorporated a local government provision
(Article VIII) based upon the AMA concept of shared legislative
authority by means of the “devolution” approach. Thus, the New
NML Model reflects a major change in NML thinking, away from
the longtime idea of separate, enumerated areas of local legislative
power. However, the New NML Model varies in at least five im-
portant respects from the AMA Model summarized above.

(1) First, the New NML Model prefers to omit from the state
constitution the detailed, lengthy provisions of both the Old NML
Model and the AMA Model specifying procedures to be followed
in electing local charter commissions, and in submitting their pro-
posals to the local electorate for ratification. Instead, the New
NML Model proposes self-executing constitutional home rule by
indirection, in that the state legislature is required to enact gen-
eral laws establishing such procedures. Presumably, if the legisla-
ture neglects this constitutional duty, aggrieved communities have
recourse to the state supreme court (Art. VI, s. 6.03); or they may
exercise the legislative powers “devolved” upon them to enact
local ordinances establishing their own procedures for use until
a state general law is forthcoming. However, for states unwilling
to entrust this responsibility to the legislature, the New NML
Model suggests alternative provisions borrowed from the Old NML
Model which spell out these procedural steps.
1 Keith, John P., in New Look at Home Rule, op. cit., p. 22.
2 National Municipal League, State Constitutional Project, Model Style Con-

stitution, 6th ed., New York, N.Y., 1963, 128 pp. printed. At. pp. 15-18, 94-100.
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(2) Next, the New NML Model provides home rule, on the
“devolution of power” basis, to all cities and counties whether or
not they have home rule charters. In contrast, the AMA Model
extends such benefits only to already-incorporated “municipalities”
which adopt home rule charters. The AMA Model does not grant
home rule to counties.

(3) Thirdly, the New NML Model permits the legislature to
classify localities by general law on the basis of population or “any
other reasonable basis” for the purpose of regulating local govern-
ment. Aside from a prohibition of special laws applicable to but
one community, no other restriction is imposed. The AMA Model,
on the other hand, has limited the total number of such classes to
four, with the further requirement that each such class must in-
clude at least two municipalities.

(4) Fourthly, the New Model retains the Old NML Model provi-
sion authorizing cities to enact ordinances relative to their “local
affairs, property and government,” but omits that provision’s
enumeration of nine reserved areas of local power. The AMA
Model avoids references to “local affairs, property and govern-
ment,” because of the troublesome obligation which that term places
upon the courts to distinguish “state” from “local” matters.

(5) Finally, the New NML Model contains no requirement that
state laws adding to local government costs shall be subject to
acceptance by local voters, unless passed by two-thirds votes in
both branches of the state legislature, or unless offsetting state
aid is provided.

Summary of Proposal. The content of the New NML Model home
rule provisions is summarized below:

Sec. 8.01. The state legislature is directed to provide by general lawsfor the incorporation, merger, dissolution and government of counties citiesand other “civil divisions,” and for the altering of their boundaries’ Suchlaws must provide for (a) the selection of local charter commissions toprepare charter proposals, and (b) for “optional plans of municipal organ-ization and government”; these proposals and plans may be adopted bya majority vote of the local electorate concerned. In this general connection, the state legislature may classify civil divisions on a population or“any other reasonable” basis.
For states not wishing to use the above “mandatory” approach whiohleaves procedural details to statutory determination, the New NML Mod loffers an alternative provision repeating substantially Section 801 of the
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Old NHL Model wherein procedures are detailed re petitioning for the
establishment of a charter commission, electing its members, and present-
ing its recommendations ultimately to the voters for their approval.

Sec. 8.02. This section duplicates substantially the “devolution of pow-
ers” provision of Section 6 of the AMA Model, However, unlike the latter,
the New NML Model authorizes that “devolution” to all counties and
cities, and not just to those cities which adopt home rule charters.

Sec. 8.03. Repeats substantially Section 802 of the Old NML Model, re
intergovernmental transfers of functions, and counties.

Sec. 8.04. Substantially identical to Section 803 of Old NML Model
re home rule charters for counties.

Sec. 8.05. Repeats only so much of Section 804 of the Old NML Model
as stipulates that

“Except as provided . . . (above) . . . each city is hereby granted full
power and authority to pass laws and ordinances relating to its local
affairs, property and government; and no enumeration of powers in
this constitution shall be deemed to limit or restrict the general grant
of authority hereby conferred; but this grant of authority shall not be
deemed to limit or restrict the power of the legislature to enact laws
of statewide concern uniformly applicable to every city.”

The New NML Model retains, with new numbering, previously-
mentioned features of the Old NML Model re: (a) prohibiting
special bills (Art. IV, s. 4.11); (b) intergovernmental cooperation
(Art. XII, s. 13.01); (c) local government finance (Art. VII); and
(d) a state-local civil service system (Art. X).

Arguments Favoring and Criticising Proposal. Pro and con argu-
ments repeat most of those outlined above for the AMA Model,
and hence they are not repeated here.

Federal Advisory Commission Proposal (1963)
A fourth model constitutional approach, borrowing in part the

“devolution of powers” philosophy of the AMA Model and New
NML Model, is suggested in a 1963 report 1 by the Federal Advisory
Commission on Intergovernmental Relations which was created
by act of Congress in 1959. Strictly speaking, the following very
brief constitutional provision advocated by the commission is not
self-executing, since it neither prescribes procedures of charter
adoption and revision, nor requires the state legislature to do so:

1 Federal Advisory Commission on Intergovernmental Relations, State Legisla-
tive Program, Washington, D. C., October 1963, 219 pp. At. pp. 185-186.
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Municipalities and counties l shall have all residual functional powers
of government not denied by this constitution or by (general) law.
Denials may be expressed or take the form of legislative preemption and
may be in whole or in part. Express denials may be limitations of methods
or procedure. Preempted powers may be exercized directly by the state
or delegated by (general) law to such subdivisions of the state or other
units of local government as the legislature may by (general) law deter-
mine.

As in the instance of the AMA Model, powers “devolve” upon
the localities unless denied by the state general laws; and the state
legislature is given flexible authority to determine what functions
or portion of functions shall be “state” as opposed to “local” re-
sponsibilities, or whether some of them shall be shared. In recom-
mending this measure, the commission also urged states (a) to re-
view carefully their affirmative limitations of local government
powers, and (b) to enact an implementing local government code.

The proposal of the Federal Advisory Commission on Intergov-
ernmental Relations has been endorsed by the Council of State
Governments.2

Proponents of this “residual local powers” approach, without
charter-making features, regard the absence of adequate local
government powers to cope with local problems as a critical de-
ficiency in state-local relations. These proponents assert that the
unwillingness of state legislatures to grant localities adequate
powers of self-government, and the narrow judicial construction
of available local powers, results in pressures upon the federal and
state governments to assume local tasks. To stem this “un-
healthy erosion of local liberty” and the further “unnecessary in-
volvement” of federal authority at the local level, the commission
proposal would reverse Dillon’s Rule re communities having only
those powers clearly conferred by statute. While the constitutional
proposal does not mention local chartering aspects, its advocates
contend that the state legislature would experience great difficulty
in implementing the constitutional amendment if orderly pro-
cedures are not established by general law for the adoption and
revision of such local government charters.
1 At this point, the commission suggests that states also include other selectedunits of local government suitable to conditions in such states.
2 Council of State Governments, Suggested State Legislation—l96s Vol vvrvChicago, 111., 1964, 219 pp. At pp. 5, 111-112.

’

’ ’
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Critics of the federal advisory commission proposal are disturbed
by its failure (a) to guarantee local charter-making authority,
(b) to oblige the state legislature to provide the same, and (c)
to curb the enactment by the state legislature of “undesirable”
special laws re individual communities. These opponents assert
that much state and federal meddling in local affairs arises not from
a lack of local power, but from the desire of pressure groups at the
state and federal levels to compel involuntary local acceptance of
programs and requirements which these localities often already
have power to provide.

General Aspects

Of the 39 states making some provision for municipal home rule,
32 do so on a specific constitutional basis and seven on a legislative
basis. The 32 constitutional home rule states include: (a) 21 states
which utilize self-executing constitutional provisions only; (b) ten
states which follow permissive constitutional home rule formulae,
and (c) two states including one of the foregoing with mixed
or unclassifiable home rule provisions. Relevant constitutional and
statutory provisions in these 39 home rule states are listed in
Appendix B of this report.

Classification of the 39 home rule states on a more detailed basis
is impractical because of the extensive variation in state practices.
Each state has developed its own tailor-made constitutional or
statutory solution reflecting its local government history. States
borrow ideas from each other, and from the model constitutional
home rule provisions prepared by the National Municipal League
and the American Municipal Association.

The effectiveness of constitutional home rule provisions is
difficult to assess in general terms. Some have fallen far short of
their objective because of hostile judicial decisions and legislative
ingenuity. The proclivity of the courts to favor central state au-

CHAPTER IV. HOME RULE IN OTHER STATES 1

1 This chapter is based on Chapter VIII of the Legislative Research Council
report titled Municipal Home Rule, Senate, No. 580 of 1961, 160 pp.
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thority more than municipal autonomy is indicative of their con-

servative approach. As agents of central government, the judges
seem reluctant to diminish central power to aggrandize lower
levels of government. Further, the courts have been apprehensive
lest local particularism be carried to the point where central gov-
ernment is unable to act effectively, thus paving the way for politi-
cal and economic disorders destructive of personal liberties, includ-
ing property rights. This judicial view has been influenced by
various political impasses, e.g., experience with the Articles of
Confederation (1781-1789), experiments with nullification, the
Civil War, and public restiveness over governmental inaction early
in the Great Depression.

Constitutional barriers against special legislation which is not
locally desired have been circumvented by some state legislatures
through constitutional provisions permitting the legislature to
classify cities in groups for purposes of general legislation. If the
state constitution does not limit the minimum number of cities
per class, or the number of such classes, the legislature may merely
put a city in a class by itself and then pass a “general law” for
that class, thereby enacting special legislation in effect.

In addition, available information reveals a generally conserva-
tive approach by local electorates and governments to the use of
home rule powers granted to them; rejection is often the fate of
proposed charter changes.

Despite these difficulties students of the subject are in general
agreement that most constitutional municipal home rule solutions
and some legislative home rule arrangements have been moderately
successful, with resulting benefits to both state and local govern-
ments. Responses of other states to Research Bureau inquiries
indicate that most state home rule provisions do not provide as
much protection to localities as they desire, and are of only limited
local effectiveness, but have been worthwhile. No state has re-
ported any disastrous experience with home rule.

Limitations of this study preclude an examination of constitu-tional and statutory home rule arrangements in all 39 home rulestates. However, the ensuing text does so briefly for five homerule states adjacent to Massachusetts.
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Self-Executing Constitutional Home Rule States

Self-executing or “mandatory” constitutional home rule is con-
sidered to be the strongest type of home rule, since localities acquire
a “right” of self-government not wholly dependent on legislative
grace. The home rule principle which is incorporated into the
constitutions of such states grants communities powers of self-
government, while also restricting the power of the state legislature
to act in local matters by means of local bills. The constitution
may spell out charter-making procedures in detail, thereby making
supplementary enabling laws unnecessary. Alternatively, the state
legislature may be required to enact general laws furnishing home
rule to local governments on the basis of certain broad constitu-
tional principles. Under either approach, the state legislature re-
tains full authority to regulate local government by means of
general laws, subject to special requirements in individual state
constitutions.

Frequency and Nature of Self-Executing Provisions
Self-executing provisions for local home rule are now extant in

the constitutions of 21 states, (Alaska; Ariz.; Calif.; Colo.; Fla.
for metropolitan Dade County only; Kans.; La.; Md.; Mich.; Minn.;
Mo.; Nebr.; N.Y.; Ohio; Okla.; Ore.; R. 1.; S.D.; Tenn.; Tex.; and
Utah). Citations of their constitutional provisions appear in Ap-
pendix B.

In 15 of the foregoing 21 states, the constitution spells out in
detail the procedure to be followed by local governments in pre-
paring and adopting a home rule charter (Ariz., Calif., Colo., Fla.,
Kans., La., Md., Minn., Mo., Nebr., Okla., R. 1., S.D., Tenn., Utah).
The other six states, the constitution specifically or implicitly re-
quires the legislature to establish such procedures by general law
(Alaska, Mich., N.Y., Ohio, Ore., Tex.).

Scope of Local Powers Granted.
Ten of the 21 self-executing home rule states grant home rule

powers to localities in general terms only, such as power over
“local affairs, property and government” (Calif., Kan. Md., Mich.,
Minn., Nebr., Ohio, Okla., Ore., R. 1.). Another eight combine both
generalized and enumerated grants of power, such as appear in the
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Old NML Model provision (Ariz., Colo., Fla., La., Mo., N.Y., Tenn.,
Utah). The two states of Alaska and South Dakota follow the
American Municipal Association approach which grants to locali-
ties all local government powers not denied to them by general
law. Finally, in the state of Texas, an American Municipal Associa-
tion “slant” has been given by recent judicial interpretation of very
generalized self-executing home rule provisions which have been
in the state constitution for 53 years.

Explicitly, or as a result of judicial interpretation, most states
with self-executing home rule provisions in their constitutions make
full home rule benefits available only to localities which either (a)
adopt home rule charters or (b) have charters acquired by special
law or by optional provisions of the state general laws. Many of
these states also provide limited “negative” home rule protection
to non-home-rule localities: thus, 11 state constitutions forbid
special laws affecting individual local government units except in
certain circumstances (Ariz., Calif., Colo., Fla., Kans., La., Mo.,
Okla., S. D., Tex., Utah); and constitutional provisions of another
seven states permit such special laws, but require their submission
for “acceptance” or affirmation by the electorate of the community
concerned (Alaska, Md., Mich., Minn., Nebr., N. Y., Tenn.).

Eight of the 21 states having self-executing municipal home rule
have special constitutional eligibility requirements for communities
desiring home rule. Seven of these eight states deny home rule
charters to communities below certain population levels (Colo, and
Okla. 2,000; Ariz. and Calif. 3,500; Nebr. and Tex., 5,000; and Mo.,
10,000). Similarly, the eighth state, Alaska, limits home rule char-
ters to certain population-based classes of cities to be specified by
the legislature.

In 17 of the 21 self-executing home rule states, local adoptionof a home rule charter is not subject to state government approvalHowever, three states require these charters to be approved by theGovernor (Ariz.; four La. parishes; and Okla.). One state consti-tution requires proposed home rule charters to be submitted forstate legislative approval or rejection as is (Calif.).
Finally, at least four of the 21 self-executing home rule states

Local Eligibility Requirements
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impose constitutional limits upon legislation which groups cities in
classes for purposes of general local government legislation. Thus,
four state legislatures may not create more than four classes of
cities, but they are not restricted as to the number of cities which
may be allocated to any one class (Colo., Kans., Md., and Mo.).
These classes are based on city population.
Adoptions of Self-Executing Home Rule Amendments

In recent years, self-executing municipal home rule constitution-
al amendments have been urged, but not yet adopted, in six states.
Proposals following the Old National Municipal League model were
introduced unsuccessfully by the Alabama Legislative Council
(1949) 1 and by the Kentucky Legislative Research Commission
(1957).2 On the other hand, proposals to establish self-executing
home rule on the American Municipal Association basis have been
recently recommended in Pennsylvania (1959) 3 and in Georgia
(1964), states which now have “permissive” constitutional home
rule; the Pennsylvania proposal failed to win legislative endorse-
ment, whereas the pending Georgia measure was approved by the
state legislature for submission to the voters, as part of a new state
constitution.4

A tailor-made self-executing amendment was approved by the
1953 Indiana legislature, but failed of required second passage in
that non-home rule state in 1955. And in 1956, voters of the per-
missive constitutional home rule state of Washington rejected an
amendment to substitute a self-executing provision. s

These experiences indicate the difficulties of winning adoption of
constitutional home rule amendments. However, the available evi-
dence reveals that constitutional home rule is more stable.

Observers in 14 of the 21 self-executing constitutional home rule
states report that their constitutional provisions are (a) “effective”
1 Legis. Council, Biennial Report, June 1947-May 1949. Montgomery, Ala.,

1949. pp. 17-20.
2 Legis, Rsch. Comm., Municipal Govt, Part I. Municipal Home Rule. Research

Publication No. 53, Frankfort, Ky., 1957.
3 Pa. Commission on Constitutional Revision, Report, Harrisburg, Pa. March

1959, pp. 158-167.
4 This submission has been delayed by litigation over legislative apportion-

ment features of the proposed constitution.
5 See Wash. Legislative Council. Municipal Home Rule in Washington, Report

of Subcommittee on Cities, Towns and Counties, Olympia, Wash., Sept. 1957.
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to “very effective” in seven states (Alaska, Colo., Fla., Md., Okla.,
Ore., Tex.); (b) of “limited” effectiveness in six states (Ariz.,
Calif., Mo., Ohio, R. L, Term.); and (c) “ineffective” in one state
(La.). The experience with home rule provisions in the seven re-
maining self-executing states has not been indicated.

Self-Executing Home Rule in Rhode Island and New York
The two states of Rhode Island and New York which border on

Massachusetts have self-executing constitutional home rule provi-
sions, adopted by their electorates within the past 14 years. Of
these two states, Rhode Island was the first to do so; its constitu-
tional amendment of 1951 provides home rule to cities and towns
only, and replaces a “no home rule” situation previously existing.
The self-executing constitutional provision adopted by New York
State voters in 1963, and applicable to all local government units,
superseded a permissive constitutional home rule system established
40 years earlier. Their background and essential characteristics
are summarized below.

Rhode Island Home Rule Amendment (1951). The adoption of
this state’s self-executing constitutional home rule provision
(Amendment XXVIII) resulted from local dissatisfaction over (a)
the narrow construction of local powers by the courts, and (b) local
government policies of the state legislature. That discontent was
manisfested by a proposal developed in 1949-50 by the Rhode Is-
land Home Rule Association for a form of self-executing constitu-
tional home rule based on the separated and enumerated powers
approach of the Old NML Model. However, at the popular con-
stitutional convention of 1951 that proposal was replaced by one
which made a general grant of powers to cities and towns to
adopt home rule charters and to exercise a “right of self-govern-
ment in all matters” without constitutional enumeration of such
“matters.” The convention recommendation, adopted ultimately
as Constitutional Amendment XXVIII, is outlined below:

Sec. 1. It is the intention of this article to grant and confirm to the
fnTlmo fVer^Clty

„

and town in this state “the right of self-governmentin all local matters.
Sec. 2. Every city and town shall have the power at any time to adontand amend its charter, and to enact and amend "local laws relating to itsproperty, affairs and government” not inconsistent with this constitutionand state laws. constitution
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Sec. 3. Every city and town shall have a legislative body composed of
one or two popularly-elected branches.

Sec. If. The state legislature shall have the power to act in relation to
the property, affairs and government of any city or town by general laws
applicable alike to all cities and towns. The state legislature shall also
have the power to enact special laws affecting a particular city or town,
subject to approval by a majority of the voters of the said city or town.

Sec. 5. No city or town shall have the power to levy, assess and collect
taxes or to borrow money, except as authorized by the state legislature.

Sec. 6. Every city and town shall have the power to adopt a charter
in the following manner: Whenever a petition for the adoption of a
charter signed by 15% of the qualified voters of a city or a town shall
be filed with the legislative body of that city or town, the same shall
be referred forthwith to the canvassing authority for verification of the
signatures thereon. Within 60 days thereafter the local legislative body
shall submit to the voters the following question: “Shall a commission be
appointed to frame a charter?’’ The local legislative body shall provide
a method for the nomination and election of a charter commission
consisting of nine qualified voters who shall be elected at large without
party or political designation and who shall be listed alphabetically on
the ballot used for said election; the relevant ordinance or resolution
shall provide for the submission of the question and the election of the
charter commission at the same time.

Sec. 7. Within a year from the date of the election of the charter com-
mission the charter framed by the commission shall be submitted to the
local legislative body, which shall provide for publication of said charter
and shall provide for the submission of said charter to the voters at the
general election next succeeding 30 days from the date of the submission
of the charter by the charter commission. Upon approval by a majority
of said voters, the charter shall become effective.

Sec. 8. The local legislative body may propose amendments to a charter.
These amendments shall be submitted for approval in the same manner
as provided for the adoption of a charter, except that the same may be
submitted at a special election.

Sec. 9. Whenever the local legislative body consists of more than one
branch, a petition for the adoption of a charter may be filed with either
branch of said legislative body.

Sec. 10. Regulates the official state and local recording of charters
adopted or amended.

Sec. 11. The judicial powers of the state shall not be diminished by
this amendment.

Sec. 12. Regulates the procedure for adopting this constitutional amend-
ment.
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Rhode Island authorities indicate adoption of home rule charters
by all of the state’s eight cities and by four of its 31 towns.1 These
adoptions have been complicated by the existence of two local
legislative bodies in nearly every town, namely: (a) a “financial
town meeting,” restricted to property owners, which votes on all
matters involving taxation and expenditures, and (b) a town coun-
cil which handles all other local legislative matters.

Proponents of the Rhode Island home rule amendment describe it
as a landmark of local liberty, as one of the best self-operating con-
stitutional home rule provisions in the nation, and as the broadest
grant of home rule given localities anywhere in the United States.
They believe this provision meets four necessary tests in that it:

1. Protects communities with home rule charters against special legisla-
tion.

2. Empowers communities to frame and adopt their own charters.
3. Is phrased broadly enough to authorize maximum local government

services to residents of home rule cities and towns.
4. Avoids the enumeration of local powers, which hostile courts interpret

to mean denial of all powers not specifically granted.

Critics contend that the failure of Amendment XXVIII to reserve
certain enumerated powers to localities has given a hostile Rhode
Island judiciary opportunities to limit the effectiveness of the home
rule amendment.

A State Supreme Court opinion in 1952 held that notwithstand-
ing local adoption of a home rule charter, the state legislature may
legislate on local matters, provided: (1) that such legislation be
generally applicable to municipalities; or (2) that laws in the form
of special acts are submitted for approval by the local voters. How-
ever, the court also stated that once a community adopts a home rule
charter its form of government may not be changed by the state
legislature, even by general law.2 In the following year the
Supreme Court warned that a home rule charter may not include
provisions restricting nepotism in appointments to city positions.3
This judicial ruling was followed swiftly by four others which de-
i Webber, E. W., Rhode Island Local Government and Administration Uni-

versity of Rhode Island, Bureau of Government Research, Research Series
No. 6, Kingston, R. 1., 1963, 92 pp. At pp. 7-12, 17.

2 Opinion of Justices to House of Representatives, 79 R.I. 277 (1952)
3 Opinion of Justices to House of Representatives, 80 R.I. 281 (1953)
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dared that the constitutional home rule amendment contains no
expressed or implicit grant of authority to home rule communities
to regulate their municipal elections, a topic reserved to the state
legislature by other constitutional provisions.l Most recently,
the State Supreme Court declared that no city or town may take
advantage of home rule rights granted by the amendment until
voters of the locality have approved a charter; and until then, the
community continues to be subject to the plenary powers of the
state legislature.2

New York Home Rule Provision (1963). Six years ago, the New
York State Legislature created a Temporary Commission on the
Revision and Simplification of the State Constitution, consisting of
gubernatorial and legislator members, and directed it to complete
studies started by an earlier 1956 commission (Laws of 1959, c. 4).
Subsequently, that new study group recommended repeal of the
3,453-word permissive home rule provision of the state constitution,
and substitution of a short 373-word self-executing home rule
article based upon the “devolution” and sharing of powers ap-
proach of the American Municipal Association. 3 However, unlike
the AMA Model, the New York proposal: (a) omitted details as
to procedures to be followed in adoptions and revisions of local
charters, and directed the state legislature to spell out such proce-
dures by general law; (b) extended home rule authority to counties
and villages as well as to cities; and (c) omitted requirements
relative to state general laws which increase local burdens.

The 1960 state legislature failed to approve this commission pro-
posal because of: (1) disagreements as to how the dividing line
between “state” and “local” authority was to be established by
state general laws; (2) local fears that such general laws would be
used to preempt too many functions as “state” functions, thereby
excluding them from local home rule; and (3) the desires of par-
ticular groups of local officials and others for specific constitutional

1 Opinions of Justices to House of Representatives, 80 R.I. 288 (1953); State ex
rel Flynn v. McCaughey, 81 R.I. 143 (1953); Opinions of Justices to Senate,
81 R.I. 254, 258 (1954).

2 Capone v. Nunes, 85 R.I. 392 (1957).
3 N. Y. Temporary Commission on the Revision and Simplification of the Con-

stitution, First Steps Toward A Modern Constitution, N.Y. Legis. Doc. (1959),
No. 58, New York, N.Y., 108 pp. At pp. 14-29, 75-84.
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protection of their status and interests. Arguments for and against
the commission proposal reflected the conflict of views between the
advocates of “separate and enumerated powers” as developed in
the Old NML Model, and advocates of the AMA approach, which
are summarized in the preceding Chapter 111.

In the absence of favorable legislative action, the governor and
state legislature referred the whole home rule issue to the State
Office for Local Government. That permanent state agency recom-
mended, and the 1962 state legislature gave “first” approval to,
a self-executing constitutional home rule amendment of the enum-
erated powers variety. When this amendment, outlined below, was
presented to the 1963 state legislature for its “second approved,” the
State Office for Local Government also submitted for legislative
consideration an implementing “package” of home rule bills, in-
cluding a proposed general statute of local governments.

Accordingly, second passage of the constitutional amendment
meant that the entire integrated local government program of the
governor and legislature took effect when the voters acted affirma-
tively at a statewide referendum on the constitutional amendment.

Approved by the voters, this constitutional amendment repealed
the permissive home rule article of the New York constitution, and
substituted therefor a new Article IX designated as “the Bill of
Rights for Local Governments” which provides self-executing home
rule indirectly. The article does not spell out local charter-making
procedures in detail, but requires that they be established by gen-
eral laws to be enacted by the state legislature. This lengthy new
Article IX is summarized as follows:

Sees. 1 and 2. Effective local self-government and inter-govemmental
cooperation are declared to be purposes of the people of the State of New
York. To this end, basic rights, powers, privileges and immunities” are
granted to local governments by the constitution, which the state legisla-
ture is commanded to secure to them.

Local governments (other than counties which are included wholly within
a city) are empowered to “adopt and amend local laws” not inconsistent
with the constitution or state general laws, relative to their “property,
affairs of government” and to ten enumerated subjects.

The state legislature is required to enact a general statute of local gov-
ernments which may grant additional powers to such governments- but
these latter powers may be “repealed, diminished, impaired or suspended”
only by laws enacted by the legislature “at its regular session in one



1965.] SENATE —No. 950. 73

calendar year” and reenacted the following year, subject to gubernatorial
approval in each instance. In addition, that general statute of local gov-
ernment: (a) must establish procedures for the adoption and revision of
local charters and laws; (b) may provide optional charters for counties;
(c) must regulate the use of eminent domain power by localities; and
(d) must also regulate such matters as the apportionment of costs of
certain local government services, and inter-governmental cooperative
arrangements.

Special laws (which apply to only one or to a few local governments)
may be enacted by the state legislature only: (a) if requested by two-
thirds vote of the local legislative body concerned, or if requested by the
local chief executive officer with the endorsement of a simple majority
vote of the local legislative body; or (b) if recommended by the governor
and passed by a two-thirds vote in each branch of the state legislature.
This limitation is modified in certain ways where the component boroughs
(counties) of New York City are concerned.

Finally, local governments may annex neighboring territory, subject
to: (a) approval by the voters of the territory, in a referendum; (b) ap-
proval by the governing body of each local government involved; and (c)
appeal to the Supreme Court on the issue as to whether the annexation
is “in the overall public interest.”

Sec. 3. This section excludes the following from local home rule con-
trol, except as otherwise provided by the state legislature: (a) the pub-
lic school system; (b) the courts; and (c) “matters other than the prop-
erty, affairs or government of a local government.” Existing special state
laws re individual local governments, and existing local ordinances, etc.,
are to remain in effect until changed under Sections 1-2 above.

Various terms are defined, including: (a) “local government,” namely,
any “county, city, town or village”; and (b) “general law,” namely, any
law applicable to (1) all counties exclusive of those wholly included in
a city, (2) all cities, (3) all towns, or (4) all villages.

Importantly, this section directs the judiciary to construe liberally the
“rights, powers, privileges and immunities” granted to local governments
by this article.

Other constitutional changes made by this 1963 amendment: (a)
require the state legislature to regulate local finance, borrowing
and taxation (Art. VIII, s. 12); and (b) empower the state legisla-
ture to regulate the compensation and working conditions of em-
ployees of the state or any one of its subdivisions, or of employees
of contractors performing work for the state or any such sub-
divisions (Art. XIII, s. 14).

Because this New York constitutional provision was adopted
only a year ago few localities have had time to take advantage of
the benefits afforded.
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Permissive Constitutional Home Rule States

In the ten states with “permissive” or “non-self-executing” con-
stitutional home rule, the state constitutions merely authorize state
legislatures to enact home rule laws and to delegate power to locali-
ties without requiring this legislative action (See Appendix B for
citations). Consequently, home rule is a matter of legislative grace
in these ten states (Ga., Ha., Nev., N.J., N.M., Pa., Va., Wash.,
W. Va. and Wis.) An eleventh state (Conn.) is now considering
adoption of a constitutional amendment of this nature.

All ten permissive constitutional home rule states authorize the
legislature, in its discretion, to enact laws granting local powers of
self-government and providing procedures for local charter-making.
In one state charter-making procedures are then spelled out parti-
ally in its constitution (Wash.), with implementation being left to
state law; in the remaining nine states, such procedures are not
described in any degree in the constitution. The powers which
localities may be granted are couched in vague, general terms in
all ten constitutions; and only the constitution of Washington
enumerates the powers which the legislature may delegate to a
community, as follows: “for its own government. . . and .. . police,
sanitary and other regulations.”

Four of the ten permissive states allow the legislature to grant
home x’ule to all municipalities (Ga., Ha., Nev., and N.J.), while
one specifies only cities and villages (Wis.). Another five states
apply a population restriction on such grants of power (N.M.,
city-counties of 50,000 or more; Wash., cities of 10,000 or more;
Pa., cities over 10,000; Va., cities and towns over 5,000; W. Va.,
municipalities over 2,000). Four state constitutions permit or re-
quire state legislative approval of individual home rule charters
(N.J., Pa., Va., and Wis.). In Hawaii, such state legislative approval
is required by the home rule enabling law, but not by the con-
stitution.

The single State of New Jersey permits special local statutes
only on local petition. The constitution and laws of Virginia re-
quire a two-thirds vote of the state legislature to pass any special
act. The use of the classification device is restricted by the con-
stitutions of West Virginia (limit of five classes of municipalities)
and Pennsylvania (limit of seven classes).
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The adoption of permissive constitutional home rule provisions
has been stimulated in part by two major factors. First, they re-
flect the desire of the state legislature to meet home rule advocates
part way, without going so far as to grant self-executing forms of
home rule by constitutional mandate. Secondly, they represent an
effort by the state legislature to enlarge its own powers by can-
celling out hostile judicial objections that any state statute grant-
ing home rule to local governments is an unconstitutional dele-
gation of state legislative power.

Reports received from authorities in the ten permissive consti-
tutional home rule states indicate varying degrees of effectiveness
of their permissive systems, depending upon willingness of the
state legislature to enact workable enabling laws.1

Thus, only three of the ten permissive home rule states report
effective provisions, namely: (1) Virginia, where nearly all eligible
communities have taken home rule action; (2) Wisconsin, where
such action has been taken by about one-third of the eligible local
governments; and (3) Hawaii, where considerable local activity
is in progress under a general county home rule enabling law of
1963. Another three of the ten permissive home rule states indicate
only “limited effectiveness” of their constitutional and statutory
provisions (Pa., W. Va., and Wash.). Finally, the remaining four
of the ten permissive constitutional home rule jurisdictions have
home rule in name only, without effective provisions (Ga., Nev.,
N.J. and N.M.); of this group, the State of Georgia is submitting
a self-executing constitutional municipal home rule amendment to
its electorate for ratification.

Seven states having no constitutional provisions relative to
municipal home rule extend such powers to some or all local
government units by statutory means alone. These states are lowa
(1851), South Carolina (1899), Mississippi (1900), North Carolina

Legislative Home Rule States

Legislative Home Rule Generally

1 Mass. Legislative Research Bureau, Municipal Home Rule, Senate, No. 580
of 1961, at p. 131.
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(1917), Connecticut (1957), New Hampshire (1963) and Vermont
(1963). Only the legislative home rule system of Connecticut ap-
pears to be at all effective.

The lowa statute, until recently, restricted home rule benefits to
four cities which were chartered under an 1851 general home rule
law that was repealed six years later. As a result of local dis-
satisfaction with this state of affairs, the League of lowa Munici-
palities proposed in 1962 that a self-executing form of constitu-
tional home rule based on Kansas provisions be authorized for
lowa. While unwilling to approve such a constitutional change,
the state legislature instead enacted a new general home rule
statute which directed the courts to give an AMA-like interpreta-
tion to the powers of municipalities by construing the same very
broadly.1 However, the status of this law has been clouded by a
lower state court decision holding the statute unconstitutional be-
cause it attempts to “legislate away” Dillon’s Rule re municipalities
having only those powers expressly granted by the legislature; this
decision has been appealed to the State Supreme Court.

The laws of Mississippi make certain home rule powers avail-
able to special charter cities and provide that changes in these
charters must be approved by the governor. Vermont extends home
rule charter-making powers to all municipalities, but requires rati-
fication by the state legislature of the resulting local charters and
charter amendments. Four states grant legislative home rule to
their localities on a much broader basis (Conn., N.H., N.C. and
S.C.).

The extension of home rule by means of state general laws is the
policy in three New England States (Conn., N.H., and Vt.). These
states share with adjacent Massachusetts a common tradition of
strong state legislative supervision of local government, and re-
liance upon cities and towns as the fundamental units of local
government. And in all three, such state control has been met
with three centuries of restiveness on the part of localities, es-
pecially the towns with their ancient and vigorous tradition of
direct local democracy.

1 lowa House File 380 (1963), amending lowa Code of 1962, Title XV s.
368.2.
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Background. Since World War II there has developed in
Connecticut a political atmosphere favorable to the home rule
aspirations of its communities. The State legislature has enacted
two statutes providing home rule powers for metropolitan dis-
tricts (1955) and municipalities (1957), and is now considering a
constitutional amendment specificially authorizing a permissive
form of home rule.

In Connecticut substantial pressure for some type of home rule
measure has come from the chairmen of legislative committees
who have become increasingly irritated with large volume of bills
on petty local matters. This problem has been the subject of fre-
quent legislative study since the early 19505.

In 1950 the Connecticut “Little Hoover” Commission urged adop-
tion of a home rule amendment to eliminate about 450 local bills
annually from the legislative docket, thus improving the efficiency
of the state legislature, and strengthening local government.1 The
commission noted that the legislature could not give adequate at-
tention to local bills, many of which merely validated existing local
authority. Further, the commission stated that this legislative
situation invited political trading and pressure group action de-
trimental both to the state and its municipalities. These practices
militated against adequate state treatment of matters of state-
wide concern, and also prevented development of responsible local
self-goverment.

To remedy the situation the commission in 1950 proposed a new
state constitution which contained a brief self-executing provision
for municipal home rule. That proposal: (a) authorized cities,
towns and boroughs to adopt, amend and replace their own char-
ters according to procedures which the state legislature was di-
rected to provide by general law; (b) empowered the state legisla-
ture to establish standard optional forms of local government for
local voter acceptance; (c) permitted intergovernmental agree-
ments, subject to state legislative control; and (d) limited the en-

Legislative Home Rule in Connecticut

1 Conn. Commission on State Government Organiation, Report to the General
Assembly and Governor, Hartford, Conn., February 1950. Chapter VII,
“Strengthening Local Government,” pp. 46-49.
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actment of special local laws by the state legislature. This proposal
failed of passage, as did similar proposals of 1955 and 1957.

Two Home Rule Statutes. Turning from that constitutional
amendment course, the Connecticut General Assembly sought in-
stead to grant home rule to localities by general laws which dele-
gated charter-making and charter revision powers to local govern-
ments, subject (a) to standards and procedures carefully detailed
in the enabling state law, and (b) to local voter ratification of all
such local charter decisions.

The first of these two statutes is the Metropolitan District Home
Rule Act of 1955, which may be utilized jointly by a central city
having a population of 50,000 or more, and its outlying com-
munities to a distance not exceeding 15 miles. Proposals to form a
metropolitan district, with all the powers of a municipality, may
be initiated (a) by a two-thirds vote in the legislative bodies of
the central city and in one or more outlying communities, or (b)
by petition of at least 10% of the voters of each locality concerned.
The charter, drawn by a charter commission, must provide for:
(a) the structure and organization of the proposed metropolitan
district government; (b) the duties and powers of the district,
which may include any or all governmental functions of its com-
ponent municipalities; (c) the financing of the district; (d) proce-
dures for the accession and secession of member communities;
and (e) procedures for dissolving the district. The charter becomes
effective if ratified by majority vote of the voters of the district,
provided that such vote exceeds the minority vote by at least 15%
of the total registered vote in all participating municipalities. 1

To date, the Metropolitan District Home Rule Act has produced
no results, due to local reluctance to yield authority to such a dis-
trict. Currently, there is a metropolitan district functioning in the
Hartford area, which was set up by special act of the state legisla-
ture without home rule features.

More effective is the second major general statute, the Municipal
Home Rule Act of 1957,2 based on recommendations of the Connecti-

1 Now Conn. Gen Stats., c. 105, ss. 7-333 to 7-339.
2 Public Act, No. 465 of 1957, as subsequently amended. Now in Conn. Gen.

Stats.: c. 16, s. 2-14; c. 99, ss. 7-187 to 7-201; c. 105, ss. 7-324 to 7-329. See
also Public Act of 1963, No. 582.
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cut Legislative Council, 1 which provides the principal grant of
home rule to municipalities of the state. This law stipulates that

Any town, city or borough, in addition to such powers as it has under
the provisions of the general statutes or any special act, shall have the
power to draft, adopt and amend a charter which shall be its organic law
and shall supersede any existing charter, including amendments thereto,
and all special acts inconsistent therewith, and to adopt a home rule
ordinance in substitution for a special act relating to its government,
which ordinance may contain the provisions of such special act, with or
without changes not inconsistent with the constitution or the general
statutes, and may amend or repeal any such home rule ordinance, pro-
vided the rights or benefits granted to any individual under any municipal
retirement or pension systems shall not be diminished or eliminated.
(Gen. Stats., c. 99, s. 7-188.)

Any such home rule charter must provide legislative and execu-
tive branches for the municipal government within certain pre-
scribed forms. A home rule charter may not permit a municipality
to levy or collect any tax not authorized by the general statutes.
Proposals to adopt or amend a home rule charter may be initiated
either by petition of 10% of the local voters or by two-thirds
majority vote of the local selectmen or legislative body, which must
then create a charter commission to report within a year. The local
selectmen or legislative body must hold public hearings on the com-
mission’s proposals and may suggest changes. After the commission
has accepted or rejected these changes, the local selectmen or
legislative body may: (a) approve the commission proposal al-
together, (b) approve the proposal in part, or (c) reject the pro-
posal.

Within a year after approval of all or part of the proposals of
the commission, the selectmen or local legislative body must deter-
mine whether to submit the approved proposals to local voters at
a regular or special election. However, such submission can be
compelled by petition of 15% of the local voters. If this referendum
is held in a regular election, a simple majority vote decides the
outcome. However, if the proposal is placed on the ballot in a
special election it must obtain an affirmative majority vote which
exceeds the minority vote by at least 15% of the total number of
all registered local voters.

1 Conn. Legislative Council, Report, Hartford, Conn., December 7, 1956, 103
pp. At pp. 17-18.
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In addition, the Connecticut municipal home rule statute (1)
recodifies and amplifies provisions of Connecticut law enumerat-
ing the powers of municipal corporations; (2) regulates the forms
of petitions to be used; and (3) establishes consolidation proce-
dures. Finally, the law imposes certain requirements upon the fil-
ing and enactment of special local bills in the state legislature;
petitions for such bills must be endorsed by a two-thirds vote of
the body wielding the appropriation power of the local govern-
ment, or alternatively must be accompanied by a petition signed
by 10% of the registered voters.

Constitutionality of Home Rule Statutes. Although some court
cases have arisen regarding the interpretation of specific provisions
of the Connecticut Municipal Home Rule Act, its constitutionality
has yet to be determined by the State Supreme Court of Errors.
The principal unresolved issue is whether the statute delegates
state legislative power in violation of constitutional provisions
which (a) vest such power in the General Assembly and (b) re-
quire separation of the executive, legislative and judicial branches
and functions of the state government.1 Some legal authorities
in Connecticut believe that no delegation of state legislative power
is involved, and that instead the statute represents an exercise of
the police power of the state under standards and limitations im-
posed by the General Assembly in the exercise of its reserved
legislative power.2 Thus, the Municipal Home Rule Act is on a
footing comparable to state laws vesting regulatory powers in
state administrative departments (including, authority given to
department heads to organize their departments in suitable offices
and divisions).

However, because of this uncertain constitutional status of the
home rule statute, the state legislature has kept before it more
or less constantly since 1959 a series of three substantially identical
1 Conn. Constit, Art. II; Art. 111, s. 1.
2 Littlefield, N.0., and Brown, J.R., Home Rule in Connecticut, Storrs, Conn.,

University of Connecticut, Institute of Public Service, March 1964' 53 pp'
Authors’ opinion based on Supreme Court of Errors rulings in: State v Wil-
cox, 42 Conn. 364 (1875); State v. Carpenter, 60 Conn. 97 (1890)- State v
Cederaski, 80 Conn. 478 (1908); Barnes v. New Haven etal., 140 Conn 8
(1953).
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proposed constitutional amendments which would authorize local
home rule on a permissive basis (H.R. 76 of 1959; H.R. 28 of 1961;
H.R. 72 of 1963). The most recent of these brief measures, which
awaits further action by the 1965 legislature, reads thus:

Section 1. The general assembly may by general law delegate legislative
powers to towns, cities and boroughs relative to the powers, organization
and form of government of such political subdivisions, and for the applica-
tion of such general laws may make reasonable classifications of such
political subdivisions.

Section 2. After May 30, 1967, the general assembly shall enact no
special legislation relative to the powers, organization and form of gov-
ernment of any town, city or borough, except as to (a) borrowing power,
(b) validating acts and (c) formation, consolidation or dissolution of such
political subdivisions, unless legislative authority to effect the purpose of
such legislation has not been delegated by general laws to towns, cities
and boroughs. (H.R. 72 of 1963.)

Experience With Home Rule Statute. From the state legisla-
ture’s viewpoint, the 1957 home rule law has accomplished its
major state objective, in that the annual volume of special local
bills has diminished by about 66 %.1 Since 1957, at least 74 cities,
towns and boroughs have appointed charter commissions, with
home rule charter proposals receiving voter approval in only 24
of these communities.

In 1963 the two neighboring states of New Hampshire and Ver-
mont established legislative home rule systems, described below,
which are too recent to permit evaluation of their results.

New Hampshire. The New Hampshire Home Rule Act of 1963
(c. 275) authorizes cities (but not towns) to formulate and, sub-
ject to local voter ratification, to adopt new city charters or to
amend their existing charters without subsequent approval by the
state legislature. Generally speaking, these charters must be either
of the “mayor-alderman” or the “council-manager” varieties, for
which certain basic standards and requirements are spelled out in
the law; cities have considerable latitude for local variations within
that two-plan framework. The statute regulates in detail the man-
ner in which charter proposals may be formulated and submitted

Legislative Home Rule in New Hampshire and Vermont

1 Mass. Special Commission on Municipal Home Rule, First Report, Senate, No.
650 of 1962, 55 pp. At pp. 23-24.
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either by the local governing body, or by a charter commission
elected pursuant to a petition of between 5% and 10% of the local
voters, depending on the size of the city.

In addition, this 1963 law grants broad authority to counties and
to all types of municipal corporations to enter into intergovern-
mental agreements for the performance of one or more of ten
enumerated local government services.

Recently, a state study commission urged the addition of a
permissive municipal home rule provision to the New Hampshire
Constitution.1

Vermont. The Vermont home rule law of 1963 (Act No. 120)
permits the legislative body of any municipality to propose charter
change to the local electorate, on petition of 15% of the local
voters. Public hearings must be held on such proposed changes,
prior to any local referendum. If the voters ratify these changes
at an election called for that purpose, the proposal must then be
submitted to the state legislature for final confirmation.

Two Special Aspects of Home Rule
Two special aspects of home rule merit brief mention here,

namely, the status of counties and of public education in the 39
home rule jurisdictions.

Status of County Government
In the 44 states outside of New England, counties function in

the dual role of (1) state administrative districts for the adminis-
tration of justice and certain other primarily state responsibilities,
and (2) important units for the provision of local governmental
services in rural and other areas not included within cities. In
contrast, counties in the four New England states of Maine, Massa-
chusetts, New Hampshire and Vermont are limited almost entirely
to the first-mentioned role of state administrative districts, and
have only a few regional local government tasks of narrow scope;
in the two other New England states, counties have ceased to exist,
except as geographical expressions (Conn, and R. 1.).

1 N.H. State Commission to study the State Constitution, Report to the
Fifteenth Constitutional Convention, Concord, N.H., Evans Printing Co 1964
30 pp. At pp. 8, 23-24.
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Of the 39 states which have some form of municipal home rule,
19 afford home rule powers to some or all of their counties, as
follows: (a) 11 states on a self-executing constitutional home rule
basis (Alaska, Calif., Colo., La., Md., Mich., Mo., N.Y., Ohio, Ore.,
Tex.); (b) six states on a permissive constitutional home rale basis
only (Ha., Minn., N.J., Pa., Va., Wash.); (c) one state on a permis-
sive constitutional home rule basis for some city-counties, while
other such counties have only a legislative type of home rule
(Wis.); and (d) one state on a negative constitutional home rule
basis only (Tenn.). However, as a general rule, the home authority
of the counties is less liberal than the home rule which these 19
states accord to their municipalities; this development is attributed
to the need of the state to retain tighter control over the counties
in their other important role as state administrative districts.

Status of Public Education 1

As a general practice, the 50 states (including the 39 with home
rule systems) treat public education as a state function, in which
local participation is allowed only to the extent determined in laws
enacted by the state legislature. This “state” status of public ed-
ucation is not diminished either by (a) the fact that constitution
or laws provide for locally-elected school boards as part of the
state educational administrative structure, or (b) by the use of
local property taxation to finance the construction and operation
of schools. Thus, as parts of the state educational establishment,
the public schools of the 39 home rule states are regarded as a
“state” rather than a “local” government function, and hence are
not subject to local home rule control. Usually, the schools are ad-
ministered by school districts which are separate from the county
and municipal governments, and which have their own taxing and
other corporate powers.

In a few home rale jurisdictions, the constitution or judicial rul-
ings permit home rule cities to determine the number, election,
qualifications and term of office of school board members; but this
home rule grant does not extend to the regulation of the powers

1 Source: Rusco, E.R., Municipal Home Rule: Guidelines for Idaho, Bureau of
Public Affairs Research, University of Idaho, 1960, 108 pp. A compendium of
legislative and judicial interpretation in the United States.
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and duties of such boards (Calif, and Mich.). However, in all home
rule states the “state” status of public education under the con-
stitution has not been construed to limit the authority of the state
legislature to provide for extensive local participation in public
school decisions.

Legal Evolution of Local Government in Massachusetts 1

In the three centuries since the founding of the Plymouth Colony
and the Massachusetts Bay Colony, local government in Massachu-
setts has evolved from a simple, informal structure, adjusted to an
agricultural, fishing and trading society, into a complex set of
institutions reflecting an intricate urban industrial civilization. The
number of municipalities has expanded from 27 in 1640, with a
population of but a few thousands, to 351 communities in 1964 em-
bracing 5.1 million inhabitants. Originally, the responsibilities of
these municipalities were limited to support of a church and school,
poor relief, a few roads, military defence, the suppression of crime,
and the collection of taxes. Now, they encompass a wide range of
sophisticated public services, social programs, and public works.
As these local responsibilities evolved and multiplied, central gov-
ernment controls over local government were elaborated and tight-
ened by the General Court and the judiciary, notwithstanding local
restiveness.

Colonial Era
Legal Origins of Local Government. Legally, local government

originated with the commercially-oriented royal charters authoriz-
ing the establishment of the Plymouth and Massachusetts Bay
Colonies. The first local governments were established by the set-
tlers without prior authorization by the General Court, and deve-
loped without significant legislative oversight for many years. The
General Court was content at first to legislate only on major policy
questions affecting localities. However, in 1635 it enacted in a

CHAPTER V.
MASSACHUSETTS CONSTITUTIONAL PROPOSAL

1 Repeats part of Chapter 111 of the Legislative Research Council report
titled Municipal Home Rule, Senate, No. 580 of 1961, Op. Cit. At pp 51-71
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single paragraph the first general statute of local government
establishing central control over the activities of these frontier
communities. That brief statute, which would later expand into
volumes of law, ordained that

Whereas particular townes have many things which concerne only
themselves, & the ordering of their owne affairs and disposeing of busi-
nesses in their owne towne, it is therefore ordered, that the freemen of
every towne, or major parte of them, shall only have power to dispose
of their owne lands, & woods, with all the privilidges & appurtenances of
said townes, to graunt lotts, & make such orders as may concerne the well
ordering of their owne townes, not repugnant to the lawes & orders here
established by the General Court; as also to lay mulks & penaltyes for the
breach of theis orders, & to levey and distreine the same, not exceedeing
the some of twenty shillings; also to chuse their owne particular officers,
as constables, surveyors for the highwayes, & the like; & because much
business is like to ensue to the constables of several townes, by reason
they are to make distresses, and gather fynes, therefore that every towne
shall have two constables, where there is neede, that soe their office may
not be a burthen unto them, & they may attend more carefully upon the
discharge of their office, for which they shalbe lyeable to give their
accompts to this Court when they shalbe called thereunto.i

In the next half-century the General Court increased its control
over the towns, especially the capital Town of Boston, despite
occasional manifestations of “home rule” sentiment. County gov-
ernment was introduced in 1643, to perform judicial and certain
other tasks which the General Court deemed inappropriate for
assignment to the towns. When the Plymouth and Massachusetts
Bay Colonies were united under the Massachusetts Bay Charter
of 1691, the General Court required towns to submit their by-laws
to the judiciary for approval, empowered justices of the peace to
convene town meetings if the selectmen refused, and elaborated
upon the powers and structure of local government.

During the Colonial era, six types of local government units
evolved below the county level, namely: (1) towns, which are the
oldest local government form, and which have complete municipal
status; (2) districts, which had all the powers of a town, save the
power of electing members to the General Court; (3) plantations,
which were primarily taxing jurisdictions for the support of certain

1 Massachusetts, Commonwealth of, Records of the Governor and Company of
Massachusetts Bay in New England, Nathaniel B. Shurtleff, editor, 5 vols.,
Boston 1853-1854 Vol. I. p. 172.
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rudimentary services in unincorporated areas; (4) parishes and
(5) precincts, which were ecclesiastical districts for the support of
a church, often coterminous with town boundaries; and (6) pecu-
liars, which were unincorporated areas for civil administration in
respect to taxation, the regulation of common lands, and elections.
Of these six forms the towns enjoyed far greater autonomy than
the latter units of government, all of which were to disappear by
the mid-nineteenth century.

The quarter century following the outbreak of the American Re-
volution was the “golden age” of municipal home rule in Massa-
chusetts, in which the 230 towns of 1780 attained maximum au-
tonomy due to revolutionary decentralist doctrines and to the
weakness of the central government.

As prexiously noted, localities advanced various theories of in-
herent municipal rights as a basis for almost complete independ-
ence of the central government; and many interpreted the De-
claration of Independence to mean that the central govmment had
been abolished. These theories were accepted by the General Court
for a brief five years (1775-1780), during which this body became
more a convention of local ambassadors than a legislature, and
the towns were treated as so many independent city-states. Local
autonomy was further encouraged by the disruption of central
authority during the siege of Boston, and by the preoccupation
of the succeeding revolutionary government with general military
and economic problems.

The need for a stable central government for Massachusetts was
soon apparent, and resulted in the Constitution of 1780. This docu-
ment established a powerful bicameral General Court consisting
of a Senate of 40 members elected from as many legislatively-
determined districts, and a House of Representatives consisting
of one to three representatives per town depending on the number
of voters therein. The General Court was authorized to enact laws
for the “good and welfare . . . and for the government and order-
ing” of the Commonwealth, including regulation of the duties of
all public officers (Constit, Part 11, c. I, s. I. Art. IV). Essentially

Town Independence in Revolutionary Period

Reestablishment of State Authority in 1780



1965.] SENATE —No. 950. 87

the Constitution restored to the General Court in almost the
same language the legislative power it had possessed under the
Massachusetts Bay Charters of 1628 and 1691.

With this restored power in hand, the General Court reasserted
its control over the localities. A statute of 1785 transformed all
the remaining districts into towns, and declared them to be bodies
politic and corporate (c. 75). Legal requirements effecting town
administration were strengthened by the General Court. Notwith-
standing these extensions of legislative control, considerable local
autonomy existed when the Eighteenth Century ended.

Impact of Industrial Revolution. In the Nineteenth Century the
Industrial Revolution brought economic and social changes which
tremendously strained the political institutions inherited from a
slower moving agricultural past. The inability of the municipalities
alone to deal with these changes, the demand for more state action,
and judicial review by the courts all combined to subordinate the
communities fully to the General Court. By the end of the Nine-
teenth Century there could be no “violation” of municipal home
rule by the Legislature because there was no home rule left to
“violate.” This is still the case.

Physically, Nineteenth Century Massachusetts lost 79% of its
territory when Maine was admitted to the Union under the Mis-
souri Compromise of 1820. However the state’s population rose
nearly sevenfold between 1800 and 1900. Textile and shoe mills
sprang up along the rivers of the state, often resulting in great
political stresses between the mill and agricultural populations of
the towns. In the Great Depression of 1929 many of these densely
settled mill towns, with their small territory, became municipalities
of questionable viability when the mill closed. The growth of the
state’s railroad network spurred the evolution of metropolitan
areas surrounding Boston, Worcester and Springfield. A rurally-
dominated General Court soon found itself at odds with the urban
communities.

City Government Authorized. Early in the Nineteenth Century,
it became evident that the town meeting system could not function

Nineteenth Century Developments
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properly in Boston and certain other large towns. A city form of
government was not possible since the State Constitution required
election of state officers at public meetings of town inhabitants.
Accordingly, on recommendation of the Constitutional Conven-
tion of 1820, the State Constitution was amended in 1821 to em-
power the General Court to establish a city government in any
town of 12,000 or more inhabitants, upon the request and subject
to later approval by a majority of voters of that town (Constit.
Amend. II). Shortly, thereafter, Boston became the first city in
the Commonwealth (1822). The number of cities increased to
nine by 1850, 21 by 1875, and to the present number of 39 by 1923.

Weakening of Town Political Power. In 1857, the voters adopted
a constitutional amendment which weakened the relative political
power of the towns (Constit. Amend. XXI). This amendment re-
placed election by individual towns of one or more members of the
House of Representatives with election of such members from rep-
resentative districts established decennially by the General Court.
Consequently, many smaller towns lost initimate contact with
legislative developments; and legislators were encouraged to think
of themselves more as state officials than as municipal “ambas-
sadors.”

Judicial Assertion of State Supremacy Over Municipalities 1

In a series of important opinions in the Nineteenth Century, the
Supreme Judicial Court substantially repudiated theories of in-
herent local rights and confined the activities of Massachusetts
communities to those specificially granted or reasonably implicit
in statutory authorizations. These Massachusetts decisions sub-
sequently provided much of the foundation for lowa Judge Dillon’s
important “rule” of state legislative paramountcy cited previously.

In the first decade of the Nineteenth Century, the Court declared
in Bangs v. Snow2 and Dillingham v. Snow 3 that parish govern-
ments had no powers except those granted by the Legislature,
which could redraw parish boundaries without local consent. Turn-

1 Main source of this text: Blawie, J. L. Fundamental Concepts, op cit
2 1 Mass. 181 (1804)

3 5 Mass. 547 (1809)
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(a) A state law retx-oactively destroying the vested rights of a town was
not subject to federal and state constitutional prohibitions against
ex post facto statutes and the impairment of contracts (Locke v.
Dane, 9 Mass, 321, 1812);

(b) Towns are creatures of the General Court, enjoying only the powers
expressly granted to them ( Stetson v. Kempton, 13 Mass. 271, in 1816);

(c) Towns may expend money upon, and enter into contracts for, only
those purposes within their express statutory powers ( Vincent v. Nan-
tucket, 16 Mass. 103 in 1819; Allen v. Taunton, 36 Mass. 485 in 1837).

Continued claims by towns to “inherent rights,” and their refer-
ences to historical facts compelled the Court to adjust judicial
policy accordingly. In Spaulding v. Lowell (40 Mass. 71, in 1839),
relative to a statute empowering towns to appropriate money for
“all other necessary charges arising within the . . . town,” 1 Chief
Justice Shaw established important case law by stating:

... to bring any particular subect within this description of necessary
town charges, it must appear to be money necessary to the execution of
some corporate power, the enjoyment of some corporate right, or the
performance of some corporate duty, as established by law or by long
usage.”

The great Chief Justice . . . performed the judicial tour de force of ad-
mitting that towns had a history of independence; that the legislature, in
passing acts concerning towns in the early days of the colony, considered
that it was confirming and regularizing practice rather than exerting
sovereignty; that towns from that day to this day continued to exercise
a multitude of powers never even considered or affirmed by the legis-
lature; that even the government of the towns had long been constituted
by the towns themselves before the legislature by statute recognized the
fact: that the towns had not been organized, nor even considered as bodies
of specific and enumerated powers; yet, after admitting all these things,
Justice Shaw said nevertheless that the drafters of the Statute of 1692
which confirmed the rights of towns, by implication had included all these
powers which the towns had exercised in Massachusetts history under the
phrase “prudential concerns” . . . Thus, neatly, in a single case, the facts
of Massachusetts town history had been for once and for all recognized,
rationalized, cut to size, and neatly fit into the orderly pattern of legis-
lative domination.2

ing its attention next to the towns in 1812-1837, the Court amplified
these earlier decisions by holding that:

This decision is discussed as follows by James L. Blawie:

1 Acts of 1785, c. 75, s. 7; Revised Statutes, c. 15, s. 12.
2 Blawie, J. L., Fundamental Concepts, op. cit., pp. 284-285.



[Mar.SENATE —No. 950.90

In 1861 the Court expanded the Spaulding decision, voicing an
opinion very much like Dillon’s Rule which had not yet been
formulated:

The general principle is well-settled that municipal corporations, like
other corporations aggregate, can exercise no powers other than those
which are conferred on them by the act by which they are created, or such
as are necessarily incident to the exercise of their corporate rights, the
perfection of their corporate duties, and accomplishment of the purposes
for which they are constituted. (Hood v. Lynn, 83 Mass. 103).

The Court further upheld the right of the Legislature to abolish
local government units (Rawson v. Spencer, 113 Mass. 40, in 1873),
but vaguely warned that general abolition of the town system of
government might be unconstitutional (Commonwealth v. Plaisted,
148 Mass. 375, in 1889).

Fortified by these judicial decisions, the General Court rapidly
extended its control over numerous details of local government,
especially for Boston and other larger communities.

Among other things, this legislative action included the enact-
ment of “ripper laws” which vested in the Governor and Executive
Council the appointment of certain local officials previously elected
or appointed locally in some way, or which shifted the control of
the finances of particular municipalities to a special state board.

This controversial “ripper” legislation, which was imposed on
Boston as early as 1885, affected in addition to that community
the three cities of Chelsea (1916), Lowell (1926) and Fall River
(1931) and the two towns of Mashpee (1932) and Millville (1933).
Currently, only Boston, Chelsea and Mashpee are subject to such
laws.

In some instances the foregoing “ripper laws” resulted from
partisan political developments, while others reflect emergency ac-
tion by the General Court to meet local financial crises arising
during the Great Depression. In recent years, the General Court
has favored the partial restoration of these local activities to local
control; thus, in 1962 the power of appointing the Boston Police
Commissioner was transferred from the Governor back to the
Mayor of Boston (c. 322).
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Constitutional Changes. In the present century, the general
constitutional status of municipalities has not changed markedly.
The State Constitutional Convention of 1917 rejected eight pro-
posals for a constitutional municipal home rule amendment. How-
ever, a constitutional amendment adopted in 1926 authorized the
General Court to establish “limited” or “representative” town
meeting governments in towns exceeding 6,000 in population, upon
petition of a majority of the local voters in the town and subject
to their later approval (Constit. Amend. LXX). The primary pur-
pose of this amendment was to overturn a Supreme Judicial Court
opinion of 1918 that the General Court lacked power to create
such “representative” forms of town government by statute (Opin-
ion of Justices, 229 Mass. 601).

The few local efforts made to overturn special statutes on the
basis of “inherent rights” were systematically rejected by the
Supreme Judicial Court. In one decision of 1943 the court even
threatened to hold the officials and voters of the town of Hudson in
contempt en masse if they did not appropriate funds to chlorinate
the town water supply, as ordered by the State Department of
Public Health pursuant to general law (Commonwealth v. Hudson,
315 Mass. 335).

Improved Forms of Local Government Authorized. New forms
of town and city government have been authorized in extensive
general and special legislation passed since 1914.

By special law, manager systems of government have been es-
tablished. With local voter approval, 16 towns of the Common-
wealth adopted the system commencing with Norwood in 1914
(c. 197). However, the repeal of such a statute by Ipswich in 1962,
reduced the number of manager towns to 15. The General Court
has enacted no standard optional town manager charter law, as it
has for cities; instead, the towns have drafted their own “tailor-
made” charters reflecting varied local conditions, needs and view-
points, for presentation to the state legislature.

The reluctance of growing towns to change to city status moti-
vated the “limited” or “representative” town meeting system of
1915, which was subsequently reinforced by the above-mentioned

Twentieth Century Developments
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constitutional amendment of 1926. In contrast to traditional “open”
town meetings which include all registered voters, “limited” town
meetings consist of: (a) from 45 to 250 town meeting representa-
tives, elected from districts or precincts, with 200-240 such repre-
sentatives being the favored practice; and (b) certain general town
officers elected at large, who serve as members ex officiis of the
representative town meeting. Of the 42 towns with representative
town meetings, 40 have such town meeting systems by special act,
while the remaining two towns utilize a standard optional repre-
sentative town meeting charter authorized in the General Laws
since 1931 (G.L. c. 43A).

Since 1915 six standard optional forms of city charters have
been made available to cities other than Boston (G.L. c. 43),
namely: Plan A, a “strong mayor” charter; Plan B, a “weak
mayor” charter; Plan C, authorizing a commission form of city
government; Plan D, a council-manager charter; Plan E, a council-
manager charter with proportional representation voting in city
elections; and, Plan F, a “strong mayor” charter providing for
partisan elections of city officials. Of these six optional charter
systems, Plans A, B, C and D were authorized by the 1915 statutes
(c. 267); Plan Eby a 1938 law (c. 378); and Plan Fby 1959 legisla-
tion (c. 449). Submission of any one of these six plans to local
referendum must be requested by petition of 10% or more of the
local voters; and no city may change from one kind of charter to
another more frequently than at four-year intervals. Currently,
only a minority (18) of the 39 cities of the state function under
these standard optional charters, whereas a bare majority (21) con-
tinue to use special charters which borrow many features from the
six standard plans.

By general law, other improvements in municipal administra-
tion have been authorized by the General Court on either manda-
tory or optional bases, with reference to: (a) finance committees
in towns (1910); (b) municipal planning boards (1913); (c) zoning
ordinances and by-laws (1920); (d) municipal personnel codes
(1947-54); (e) consolidated administration of municipal public
works activities (1953); (f) improved property valuation pro-
cedures (1955); and (g) the voluntary formation by two or more
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municipalities of regional districts, notably for the administration
of public schools, health and social services.

Extensive state legislative intervention occurs in local matters as
a consequence of the liberal interpretation given by the General
Court to the citizens’ “Right of Free Petition” which has its origins
in the Magna Carta of 1215 and the English Bill of Rights of 1689.
This freedom of petition is now embodied in the following provision
of the Declaration of Rights in the Massachusetts Constitution of
1780:

The people have a right, in an orderly and peaceable manner, to as-
semble to consult upon the common good; give instructions to their repre-
sentatives, and to request of the legislative body, by the way of addresses,
petitions, or remonstrances, redress of the wrongs done them, and of the
grievances they suffer. (Part 1., Art. XIX.).

The Constitution further proclaims the right of the citizen to
have “recourse to the laws” for redress of his grievances, and to
demand of his lawgivers and magistrates a “constant adherence”
to justice (Part I, Arts. XI, XVIII). In this respect, the Constitu-
tion emphasizes the accountability of the state government to the
people, from whom all power is derived (Part I, Art. V).

The courts have construed these provisions to mean that the
General Court has power to “regulate” the procedures to be fol-
lowed by persons in petitioning for new legislation, so long as the
“Right of Petition” is not denied altogether. However, this “right”
does not confer upon the citizen any authority to institute or partici-
pate in the actual process of legislation, except under the initiative
and referendum provisions of the constitution. The courts have not
ruled that the “Right of Free Petition” carries with it an obligation
on the legislature’s part to act upon any petition presented. In
addition, there has been no judicial determination as to the con-
stitutionality in Massachusetts of a “home rule” statute such as

Right of Free Petition

Constitutional Background
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that of Connecticut which requires signatures of 10% of the local
voters on petitions for special laws. 1

By long practice, reflected in its rules of procedure, the Gen-
eral Court receives every petition for legislation regardless of
merit, assigns it to a committee for a public hearing, and requires
all bills to be reported out of committee for final disposition on the
floor of the Senate or House of Representatives. This practice en-
courages the filing of requests for legislation on local affairs which
are already within the competence of local legislative or admin-
istrative bodies, and which might better be resolved locally.

In some instances, these requests originate with petitioners who
feel genuinely “aggrieved” by the breakdown of local legislative
practices or by arbitrary and partisan actions of local officialdom;
but on other occasions, petitioners for special legislation merely
seek advantages without recourse to local democratic processes.
Finally, many requests for special laws originate with local gov-
ernments, often in respect to additional municipal powers not
available to them under existing law.

To curb abuse of the Right of Free Petition, the General Court
has imposed certain procedural restraints upon petitions for special
legislation affecting local governments.

Statutory Requirement of Public Notice. The General Laws re-
quire certain procedures with respect to petitions for a special law
relative to the incorporation, annexation of partitioning of a city or
town. The petitions must have been properly published for each
of three weeks in a newspaper approved by the State Secretary
(Acts of 1832, c. 59; G.L. c. 3, s. 5). This statutory requirement
was sustained in 1874 by the Supreme Judicial Court as a legitimate
exercise of the Legislatui e s power to regulate its own procedures
and the form which petitions for legislation may take. 2

Home Rule Requirements of Legislative Procedure

i Coolidge v. Inhabitants of Brookline, 114 Mass. 592, in 1874; 7 Op Atty Gen1925, p. 632; Bowe v. Secretary of Commonwealth, 320 Mass. 230 in 1946•’
Constit. Amends. XLVIII, LXXIV and LXXXI.

2 See; Coolidge v. Inhabitants of Brookline, 114 Mass 592 (1874)- Ma rstit., Part XI, c. I, s. 11, Art. VII; Art 11, c. I, s. 111, Art. X.
’
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Procedural Requirements in Legislative Rules. The preceding
requirement is supplemented by various legislative joint rules,
which were adopted originally in 1890. Joint Rule 8 forbids a leg-
islative committee to report favorably a bill or resolve affecting
a particular municipality unless it is based upon a petition duly
referred, and for which adequate advance notice has been given
by “public advertisement or otherwise to all parties interested,”
or until the committee receives satisfactory evidence that such
parties have in writing waived public notice. A point of order
may be raised against a bill for violations of Joint Rule 8. Joint
Rule 9 similarly requires an adverse report by legislative commit-
tees on any special local bill which has not been submitted in compli-
ance with the above public notice requirements unless all inter-
ested parties waive such public notice.

Four other rules of the General Court Joint Rules 7A, 7B
and 7C, and House Rule 28 require that special bills affecting par-
ticular local governments be submitted first to the local chief ex-
ecutives and municipal legislative body of the community con-
cerned for their review and comment, before action is taken there-
on by the General Court. These rules may be suspended by a two-
thirds vote of each chamber (Joint Rule 33). Statistics of suspen-
sions of Joint Rules 7A-7C are not immediately available, but ex-
perienced officials report that such suspensions are extremely rare.

The Legislative Research Council report of 1961, Municipal Home
Rule contained the following summary of a lengthy analysis of
municipal bills considered by the General Court in four selected
years, which reveals the nature and extent of such measures under
existing “Free Petition” practices:

Type and Volume of Local Bills in Legislature

To ascertain the nature and extent of state legislative involvement in
local matters, an analysis was made of 15,809 bills introduced into the
General Court during the four selected years, 1950, 1956, 1959 and 1960.
Approximately 20% (3,202) of these bills were found to relate to the
affairs of cities and towns. A total of 1,097 of these local bills were enacted
during this four-year period, as follows: (a) 397 became permissive stat-
utes, which granted additional authority to cities and towns which they
may use, at their discretion without a popular referendum or vote of
“acceptance”; (b) 334 bills became “acceptance statutes” which granted
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authority to, or imposed obligations upon, a city or town only i e
local voters or local legislative body voted to “accept” the provisions of
the law; (c) 273 bills became non-permissive laws placing obligations

upon municipalities; and (d) 93 enactments were non-permissive statutes
conferring benefits upon localities, such as increased state aid. A home
rule awareness on the part of the General Court is revealed by the fact
that twice as many permissive and acceptance statutes (731) as non-
permissive laws (366) were enacted during these four selected years.

Topically, proposals relative to personnel, government organization and
procedure, and finance dominated the legislative agenda of local bills in
these years. Personnel questions accounted for 842 bills (278 acts); local
government structure and procedures were the topic of 713 bills (257

acts); and finance matters involved 631 bills (277 acts). In contrast, all
other local government subjects produced only 1,016 bills (285 acts).

Approximately 71% of the 1,097 local bills enacted during the same
selected four years were special laws, as distinguished from general stat-
utes.!

Intensive efforts were made by two legislative studies of 1960
and 1961 to identify the principal areas of conflict between the
351 municipalities and the General Court of Massachusetts, arising
from the above-described applications of Dillon’s Rule, the Right
of Free Petition, and the tradition of strong state control of de-
tailed aspects of local activity. The first of these studies was con-
ducted by the Legislative Research Council, and the second by the
Special Commission on Municipal Home Rule.

In 1960 the Legislative Research Council solicited the views on
home rule matters of the State’s 39 mayors and 312 boards of
selectmen concerning examples of state action which they resented
as “invasions” of their “home rule”. The 40 responses received were
summarized as follows in the Council’s report:

Ranked in order of descending importance according to the number
of “home rule" complaints made by these 40 local officials, the areas ofstate legislative and administrative “invasion” most offensive to local
sensibilities were declared to be: salaries, tenure and civil service statusof municipal employees (20 complaints); schools (11); alleged abuse ofthe acceptance statute device by the General Court for the benefit of
local pressure groups (10); financial questions, including the assessment

Findings of Two Legislative Studies
Areas of State-Local Conflict

1 Mass. Legislative Research Council, Municipal Home Rule, Senate Nn1961, p. 23. ’ oou 01
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of district costs (9); outdoor advertising controls (7); highway construe-
tion and traffic controls (6); and election laws (6). Local complaints were
particularly heated in respect to state laws imposing local financialng local financial
burdens without offsetting assistance from the state.l

Subsequently, in 1962, the Special Commission on Municipal
Home Rule reported to the General Court the results of a much
broader “home rule” opinion survey which tabulated the responses
of 303 local authorities, including: (a) 53 mayors, boards of select-
men, and city and town managers; (b) 89 city and town clerks;
(c) 56 municipal law departments; (d) 48 city councils and town
finance committees; (e) 44 local planning boards; and (f) 13 muni-
cipal personnel boards. These officials were asked to reply to 24
questions on facets of state-local relations, in which use of the tern?
“home rule” was made in only four of the questions.2

The special commission reported “an overwhelming consensus”
in favor of constitutional amendments which would “provide home
rule for the cities and towns of the Commonwealth.” In answering
commission questions about specific facets of local powers and
functions, local officials were said to have exhibited a “great deal
of discretion in allocating to the State Government certain powers
while allocating to local government other designated powers.” 3

On the score of state control, a general approval was expressed
of tight state regulation of municipal financial administration, es-
pecially in regard to appropriation controls, indebtedness and taxa-
tion. There was also a minority sentiment in favor of state assump-
tion of present local responsibilities for the administration of pub-
lic welfare and veterans’ benefits. On the other hand, a majority of
local officials cited as areas appropriate to local discretion: (a)
municipal personnel administration, which was indicated as the
most serious area of state-local conflict; (b) municipal govern-
mental reorganization; and (c) the acquisition, management and
disposal of municipal property. Finally, intense local hostility was
exhibited to acceptance statutes which place new responsibilities on
municipalities, without sufficient additional powers or revenue.

Ibid., at pp. 24, 83-88.
Mass. Special Commission on Municipal Home Rule, First Report, Senate No,
650 of 1962, 55pp. At pp. 12-15, 38-48.

3 Ibid, p. 13.
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The studies by both the Legislative Research Council and the
Special Commission on Municipal Home Rule also indicated wide-
spread local misunderstanding in Massachusetts of home rule prin-
ciples as they are recognized in the 39 home rule states. Thus,
the cry of “home rule violations” was raised incorrectly against
state general laws which: (a) establish statewide standards for local
administration of certain functions, including standards as to the
minimum compensation, civil service or other status of particular
classes of municipal employees; (b) preempt certain functions as
“state” rather than “local” responsibilities; and (c) give local
school committees certain “fiscal independence” of the city coun-
cils or town meetings of their communities. The home rule states
all permit such general laws, but at the same time restrict or pro-
hibit special laws applicable to only a single community

In recent years, the General Court has granted to specified
municipalities a rather extraordinary right to veto proposed loca-
tions of state highway routes within their boundaries. This “home
rule” veto power was granted to the City of Boston in 1956, in re-
gard to the location of the “Inner Belt” Highway (c. 718, s. 4A).
Subsequently, similar veto authority over other state highway loca-
tions was accorded to Boston and to the nine additional communi-
ties of Brookline, Cambridge, Lynn, New Bedford, Peabody, Revere,
Saugus, Somerville and Springfield by two statutes of 1962 (c. 782,
s. 12) and 1963 (c. 822, s. 9). The latter two laws provide a pro-
cedure for the arbitration of state-local disputes arising from the
exercise of the local veto power.

Inasmuch as these statutes grant to localities a veto over state de-
cisions with regard to an exercise of a state function and the acqui-
sition of property for statewide purposes, they do not qualify as
legitimate home rule” measures as that term is understood in the
39 home rule states. In large degree, the foregoing Massachusetts
statutes are a by-product of local clamour in objection to state and
local highway, urban renewal and other projects which result in
large-scale condemnation of residential and other buildings on
project sites, and resultant dislocations of population in the cleared
inner city areas.

Local “Home Rule” Veto Over State Highways
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1

Growing home rule sentiment, and local objections to state laws
adding to municipal costs, have stimulated at least eleven guberna-
torial vetoes of proposed legislation on “home rule” grounds within
the past five years. Of these eleven vetoes, nine were sustained by
the General Court and only two were overturned.

Thus, in 1961 Governor John A. Volpe successfully vetoed four
measures as follows: use of secret ballots in representative town
meetings (H. 2646), the sale of Cambridge city land (S. 477),
fluoridation (S. 453), and the abolition of proportional repre-
sentation voting in Cambridge’s Plan E Charter (S. 561). The fol-
lowing year 1962 brought him mixed success; thus, three of his
vetoes were upheld relative to liquor licenses in Abington (S. 319),
police salaries (H. 1427), and local bowling alleys (H. 2760); but
two vetoes were overturned regarding equal pay for men and
women teachers (S. 93) and fire fighter salaries (S. 711).

Governor Endicott Peabody exercised his veto for “home rule”
causes only twice, with success each time. One bill involved pro-
posed changes in the Haverhill city charter (H. 3172 of 1963);
another the abolition of local proportional representation voting (S.
117 of 1964).

Of the foregoing 11 vetoed bills, seven were drawn as amend-
ments to the General Laws, and only four were special bills.

Municipal Home Rule Proposals Since 1945

Since World War 11, 58 proposals and reports have been pre-
sented to the General Court with reference to the extension of home
rule power to the 39 cities and 312 towns of Massachusetts. Of these
58 home rule documents, 49 were bills for specific constitutional or
statutory changes; two more, not in bill form, proposed specific
changes in the legislative rules; another five were Governors’
messages which urged home rule for municipalities of the state in
general terms, without detailed proposals; and, finally, two of the

Gubernatorial “Home Rule” Vetoes

Type and Frequency of Proposals
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documents were factual reports by legislative committees or com-
missions, without recommendations.1

The 51 home rule documents in the first two categories advocat-
ing specific measures, included in order of frequency: (a) 33 pro-
posals for negative constitutional home rule amendments, (b) nine
proposals for self-executing home rule amendments to the state
constitution, (c) seven proposed statutory enactments without con-
stitutional changes, and (d) two proposals for legislative rule
changes. The legislative record of the 51 specific proposals was
poor: 43 failed of passage by the General Court, two were approved
by it, and six more await action by the present 1965 legislative
session. The six pending 1965 measures include the previously ap-
proved self-executing constitutional home rule proposal which is
up for “second agreement” by the General Court, and which is the
subject of this study.

This frequency of municipal home rule proposals since 1945 is
indicative of a growing public and legislative interest in strengthen-
ing local self-government, in establishing a “code of fair play” in
state-local relations without unreasonable impairment of the super-
visory authority of the parent state government, and in achieving
sound state-local functional and financial relationships. There has
been an increasing realization of the intimate connection of this
home rule issue to various considerations, such as (a) the proper
division of duties and authority among the state, county, regional
and municipal governments; (b) the problem of communities which
are too small in population, territory and resources to be econom-
ically viable without large infusions of state aid; and (c) fair and
adequate methods for sharing local government costs between the
property tax and other sources of revenue.

Vigor ous agitation for municipal home rule was initiated by the
Massachusetts Federation of Taxpayers Associations over a decade
ago. Since then, the ranks of home rule advocates have been en-
larged to include such organizations as the Massachusetts Select-
men’s Association, the Massachusetts Mayors’ Association, the
1 Legislative Research Council, Municipal Home Rule, Senate, No 580 of 1961op. cit; and Special Commission on the Revision of the Constitution InitialReport, Boston, Mass., March 27, 1963, 259 pp. mimeographed.
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Massachusetts League of Cities and Towns, and the Council for
Constitutional Reform. Support for home rule has become increas-
ingly bipartisan as the two major political parties have struggled
to broaden their appeal, and to play meaningful roles in the local
government field. Thus, municipal home rule was endorsed in prin-
ciple by Republican Governors Christian A. Herter (1953) and John
A. Volpe (1961). Subsequently active support of the pending con-
stitutional home rule proposal (now House, No. 461 of 1965) has
been accorded by Democratic Governor Endicott Peabody (1962-
63), and by Republican Governor, John A. Volpe, upon his re-elec-
tion (1965) -

1 Continued bipartisan support for municipal home
rule is indicated in the state platforms adopted by the Republican
Party in 1960, 1962 and 1964,2 and by the Democratic Party in the
two latter years.3

Self-Executing Constitutional Proposals of 19J/-6-J/9
The first proposal in this long parade of 51 home rule measures

was introduced in 1946, on petition of Mayor James M. Curley of
Boston (House, No. 893). It would have made city charters subject
to alteration by local popular initiative and referenda, but did not
grant further powers to these cities. After an unfavorable com-
mittee report, this proposal was rejected, as was an identical meas-
ure introduced the following year (House, No. 266 of 1947).

In 1948, the General Court had its first opportunity to consider
a broadguage attempt to grant effective constitutional home rule
to all cities and towns (House, No. 1717). That measure, intro-
duced by Rep. Louis K. Nathanson of Boston, was modelled upon
the self-executing home rule provision of the Ohio Constitution
which provides: (a) that municipalities “shall have authority to
exercise all powers of local self government and to adopt and en-
force within their limits such local police, sanitary and other similar
regulations as are not in conflict with the general laws”, and (b)
that any municipality may frame, adopt or amend a “charter for

1 See Senate, Nos. 1 of 1953 and 1955 (Gov. Christian A. Herter); and Senate,
Nos. 1 of 1961, 1962 and 1965 (Gov. John A. Volpe).

2 Republican Party platforms: 1960, “Home Rule”, pp. 1-2; 1962, Plank No. 6;
1964, “Responsibilities of Cities and Towns”, p.

3 Democratic Party platforms: 1962, “State Government”, para. 2, No. 3;
1964; “State Government”, para, 1, No. 4.



[Mar.SENATE —No. 950.102

its government”. 3 The Nathanson bill also: (a) contained pro-
cedures authorizing submittal of charter proposals to the local
voters either by initiative petition or by a two-thirds vote of the
local legislative body; (b) removed existing constitutional limita-
tions which forbade city forms of government in towns of fewer
than 12,000 inhabitants and representative town meetings in towns
below 6,000 in population; 2 and (c) regulated the official recording
of charter adoptions and changes. This measure failed of passage,
as did an identical bill proposed in 1949 by Rep. Charles Kaplan of
Boston (House, No. 1090 of 1949).

With the defeat of the foregoing self-executing constitutional
proposals, a different approach to municipal home rule via the
statutory route was attempted in 1951. In that year, Rep. Howard
Whitmore of Newton introduced a bill endorsed by the Massachu-
setts Federation of Taxpayers Associations which proposed (a) an
expansion of the enumerated statutory powers of localities and (b)
establishment of procedures whereby a municipality might rescind
a law previously accepted by it (House, No. 1253). No provisions
were proposed whereby municipalities might adopt or amend their
charters, and hence the bill fell short of full “legislative home rule”.
The Whitmore bill was enacted, minus the proposed local rescission
authority (Acts of 1951, c. 798).

During the next 14 years, another six “home rule” laws were pro-
posed, of which five were defeated, while one awaits a decision by
the current legislative session. Of the five unsuccessful measures,
four bills introduced between 1952 and 1960 sought only to enlarge
specified municipal powers relative to finance, highways, schools
and other topics, without granting charter making authority.3 True
legislative home rule, including the latter charter making authority,
was proposed by only a fifth among the defeated measures, intro-
duced later, in 1964, by Rep. Lorenz F. Muther of Newton (House,
No. 2281). The Muther bill proposed a general law, authorizing

Proposed “Home Rule” Statutes

1 Ohio Constit., Art. XVIII (1912), ss. 3 and 7.
2 Mass. Constit., Amends. II and LXX.
3 Senate, Nos. 298 of 1952, and 33 of I960; House, Nos. 1587 of 1953 and 1332

of 1955.
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communities to exercise the same home rule authority as is pro-
posed in the pending self-executing constitutional amendment here
under study, and which utilizes the “devolution of powers” ap-
proach of the AMA Model discussed previously (House, No. 461
of 1965).

The sixth proposed “home rule” statute, introduced in 1965 by
Rep. Charles lannello of Boston, would give that city alone the
power to adopt, amend or repeal local ordinances and to “exercise
any power or function which the general court has power to con-
fer upon it, which is not inconsistent with the Constitution and
which is not denied” by the city charter (House, No. 321). This
proposal, like the Muther bill of 1964, resembles substantively the
lowa Home Rule Act of 1963 which was invalidated by the courts
of that state as an unconstitutional circumvention, by the state
legislature, of Dillon’s Rule.

In point of time, the third approach to municipal home rule in
Massachusetts and the one productive of the greatest number of
proposals is represented by 33 measures favoring negative con-
stitutional home rule which would restrict the state legislature
without granting “positive” or charter making powers to the cities
and towns. These 33 negative constitutional measures include 14
similar “anti special bill” proposals authored by the Massachusetts
Federation of Taxpayer Associations (META) and others, three
other “anti special bill” propositions, and 16 “financial responsi-
bility” measures also evolved from original proposals of the META.

MFTA Type “Anti-Special BiU” Proposals. This group of 14 re-
jected bills,1 commenced with a 1952 MFTA petition introduced by
Rep. Howard Whitmore of Newton and Rep. John J. Toomey of
Cambridge (House, No. 1199). That proposal forbade the Gen-
eral Court to pass any special law concerning the “powers, rights,
duties, property or affairs” of a particular locality unless (a) the
affected locality approved or requested the special law, or (b) the
General Court passed the law by a two-thirds vote in each branch

Negative Constitutional Proposals of 1952-65

1 Senate, Nos. 183 of 1956, 24 of 1957, 16 of 1960, 144 of 1961, 145 of 1961,
87 of 1962, 650 (Appendix A) of 1962; and House Nos. 1199 of 1952, 889 of
1953, 1849 of 1954, 1838 of 1958, 1229 of 1962, 2411 of 1963 and 1888 of 1964.
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upon request by the Governor. With some variations of language,
the principles of this 1952 META “anti-special bill” measure were
repeated in the remaining 13 bills of this group which were spon-
sored by the MFTA or others, including one of the two negative
constitutional home rule amendments advocated unsuccessfully by
the Special Commission on Municipal Home Rule in 1962.1

The latter proposal by the Special Commission on Municipal
Home Rule was considered by the two branches of the General
Court sitting jointly as a legislative constitutional convention in
July 1962. It was revised by the convention to read as quoted be-
low, but failed of passage when the convention adjourned without
a final report on the proposal from the convention Commission on
Bills in Third Reading:

No special law (1) affecting the tenure, employment status, compensa-
tion, hours, conditions or benefits of employment of any or all officers or
employees of a city or town or the pension or retirement benefits thereof,
(2) authorizing a city or town to appropriate or borrow money for any
purpose, (3) affecting the use of land owned by a city or town other than
park land or situation therein, (4) altering the form of government of a
city or town, or (5) affecting the powers, rights, duties, property or
affairs of a city or town or of any agency thereof, shall be enacted by
the general court except upon the petition or with the prior approval of
the voters of such city or town or, in the case of a city, upon the petition
or with the prior approval of the city council thereof in accordance
with its charter, and in the case of a town, upon the petition or with the
prior approval of the town meeting except that a change in the repre-
sentative form of government in a town shall have prior approval by the
voters of the tow ■h question placed on the town ballot

ral court by a two thirds vote in
it is immediately necessary to pro-

for that purpose; provided, the
each branch may enact such la
tect the interests of the commo
the inhabitants of such city or to
revised).

f

the safety or convenience ofive:

Senate, No. 650 of 1962, Appendix A,n

This type of negative constitutional boms rule amendment is
designed to prohibit the passage of special laws affecting particular
municipalities without their advance approval. The proposed pro-
visions would not prohibit all special local laws, but would impose
only the above important procedural limitations. The special com-
mission measure was less severe than the original MFTA proposal

1 Massachusetts Special Commission on Municipal Home Rule, First RevortSenate, No. 650 of 1962, 55pp. Appendix A, at p. 31. ' ’
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which required a prior gubernatorial request for the passage of
special local laws not approved by the municipality.

Other “Anti Special Bill” Proposals. Three other “anti-special
bill” types of negative constitutional home rule proposals were
also disapproved by the General Court. This group includes: (a) a
constitutional amendment proposed by Rep. C.E. Farnam of Med-
ford, requiring local acceptance of legislative enactments which
affect cities and towns before they become effective (House, No.
1676 of 1952); and (b) two identical proposals by the Massa-
chusetts Selectmen’s Association preventing enactment of any
special local law by the General Court unless it is previously re-
quested by the city council, town board of selectmen or town meet-
ing of the municipality involved (House, Nos. 1067 of 1962 and 616
of 1963). Unlike the MFTA type bills described above, these pro-
posals sought an absolute local veto over special laws enacted by the
General Court.

MFTA-Type “Financial Responsibility Proposals”. Also promoted
directly or indirectly by the MFTA is a group of 16 negative con-
stitutional home rule proposals relative to “financial responsibility”
in state local relations. 1 Of these 16 bills, 13 failed of legislative
approval between 1956 and 1964; the three remaining proposals
by Rep. Daniel H. Rider of Needham (House, No. 479), Rep. David
E. Harrison of Gloucester and the MFTA (House, No. 1884) and
Rep. John W. Sears of Boston (House, No. 2270) await considera-
tion by the 1965 General Court.

The original MFTA measure, introduced in 1956, sought to re-
strain the General Court from passing either general or special
laws imposing additional costs on cities and towns without provid-
ing either for (a) local consent, or (b) for state assumption of
such added costs. This requirement would apply also to such laws
which grant local tax exemptions, regulate municipal employees, or
increase the benefits payable by localities to any class of persons.
Of these 16 “financial responsibility” bills, the 15 introduced after

1 Senate, Nos. 182 of 1956, 20 of 1957, 15 of 1960, 17 of 1961, 146 of 1961, and
650 (Appendix B) of 1962; House, Nos. 1839 of 1958, 733 of 1962, 1066 of
1962, 2895 of 1962, 615 of 1963, 619 of 1963, 503 of 1964, 479 of 1965, 1884 of
1965, and 2270 of 1965.
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1956 on petitions of the META and other sponsors followed this
general approach, though with many variations of language. Thus,
the Special Commission on Municipal Home Rule proposed this
negative home rule amendment to the constitution:

No law imposing additional costs upon two or more cities or towns by
the regulation of the compensation, hours, status, conditions or benefits of
municipal employment shall be effective in any city or town until such law
is accepted by vote or by the appropriation of money for such purposes,
in the case of a city, by the city council in accordance with its charter, and
in the case of a town, by a town meeting, unless such law has been en-
acted by the general court by a two-thirds vote of each of its branches,
or unless the general court, at the same session in which such law is en-
acted, has provided for the assumption by the commonwealth of such
additional costs. No law granting or increasing exemptions from local
taxation, increasing the pension or retirement benefits of municipal em-
ployees or increasing the benefits payable to any class of persons, or
otherwise requiring increased expenditures for any municipal purpose,
shall be effective in any city or town, unless such law has been enacted
by the general court by a two-thirds vote of each of its branches, or un-
less the general court, at the same session in which such law was enacted,
has provided for the assumption by the commonwealth of any such in-
creased expenditures or of any loss of taxes resulting from such exemp-
tion. (Senate, No. 650 of 1962, Appendix B).

The legislative constitutional convention of July 1962rejected this
special commission proposal, by a close roll call vote (117 yeas to
126 nays).

Arguments Favoring Negative Approach. In general, proponents
of the negative constitutional home rule approach are hesitant to
vest positive home rule powers in communities by constitutional
provision. They feel that any such positive authority, including
procedures for adopting and revising local charters, should be based
on general laws, as is done in Connecticut; and they are hopeful
that the courts would uphold such general laws as a legitimate ex-
ercise of the powers of the General Court, notwithstanding past
narrow interpretations based on Dillon’s Rule. These proponents
point out, further, that the General Court has been willing in most
instances to enact special enabling laws sought by individual com-
munities relative to their municipal organization and affairs; that
a system of standard optional charters has been provided, which the
Geieral Court may enlarge; and that in recent years numerous
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general enabling laws have been enacted to increase the scope of
local powers and to encourage intergovernmental cooperation.

Accordingly, proponents of the negative approach assert that
the only real constitutional changes required are those which (a)
would curb “undesirable” special legislation resulting from the ef-
forts of pressure groups to bypass local legislative bodies and local
democratic processes; and (b) would oblige the General Court to
“face up to the state’s financial responsibility” for both special and
general laws which add to the local property tax burden.

Therefore, the 33 negative constitutional home rule proposals
are said to offer a large measure of home rule protection to the
39 cities and 312 towns without attempting a specific separation of
state and local powers. Municipalities would have to continue to rely
on statutes, rather than a constitutional enumeration, for their
corporate powers; in this connection, proponents emphasize that
the General Court would be encouraged to regulate local govern-
ment by general laws, while depending less on special laws for that
purpose. Although a few (3) of the 33 negative proposals called for
nearly absolute prohibition of special laws, the vast majority of
them (30) were designed to eliminate (a) special bills sponsored
by “third party” local pressure groups seeking to circumvent their
municipal legislative bodies, or (b) frivolous petitions; subject to
certain requirements, the General Court would retain authority to
enact special laws notwithstanding local objections.

In regard to “financial responsibility” aspects, proponents are
critical of the General Court’s practice of enacting laws granting
preferential treatment to certain groups at the expense of the muni-
cipalities concerned, while ignoring the impact of such state laws
upon the “already overburdened local taxpayer”. Thus, most “fin-
ancial responsibility” negative proposals would apply not only to
special laws, but also to general laws of this nature since such “ac-
ceptance” statutes are allegedly used to achieve the objectives of
special laws. Hence, the state would be obliged to pay the costs
of laws imposing “unacceptable” burdens on communities, except
in cases where sufficient urgency and merit motivates favorable two
thirds votes in both branches of the General Court.
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Finally, proponents foresee a reduction in the volume of special
bills which must be considered annually by the General Court, if
their negative constitutional proposals are adopted. The General
Court would thus be enabled to devote more attention to matters
of statewide concern, with a resulting contribution to more re-
sponsible government at state and local levels.

Arguments Opposing Negative Approach. Opposition to the pro-
posed negative constitutional home rule amendments emanates
from two different sources. One of these groups, which is devoted
to existing traditional “Right of Free Petition” practices is loath
to place any “Home Rule” obstacle in the path of an individual who
is aggrieved by some possibly abusive local government action,
and who desires to appear to the General Court. These critics find
in the negative constitutional proposals no procedures guarantee-
ing citizen appeal to their local electorates if their petitions are
obstructed by their local legislative bodies. Opponents view as too
restrictive those provisions in most negative constitutional measures
authorizing special legislation by the General Court in certain
circumstances. In any event, such opponents reject home rule in-
sofar as it involves any restriction of the present easy access of
citizens to the General Court.

Opponents of home rule in any form believe that reasonable
protection is now afforded to communities by (a) legislative rules
which require an adverse committee report on any special bill not
previously approved by the particular locality, and (b) the prac-
tice of the General Court in attaching local “acceptance” provisions
to such special laws. The opponents also note that some of the
negative constitutional proposals would prevent passage of some
special laws granting home rule benefits, because such laws lacked
prior local approval, e.g., the statute restoring to Boston the ap-
pointment of its own police commissioner (Acts of 1962, c. 322).

A second group of opponents, who favor home rule on a self-
executing constitutional basis, foresee no substantial reduct ion in
the annual volume of special local bills in the General Court as
long as the constitution fails to give communities positive power to
initiate solutions of their own charter and other local problems bylocal legislative or referendum action. Hence, say these critics, the
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33 negative constitutional home rule measures would leave intact
the present restrictive philosophy of Dillon’s Rule and force locali-
ties to seek new enabling laws continually, as new problems arise
which are not covered by present statutes. Municipalities would re-
main wholly dependent for their corporate power upon statutes
which may be enacted, amended or repealed by the General Court,
without local consent (except in the instance of laws creating rep-
resentative town meetings or city governments in towns).

Some of these opponents criticize as “ineffective” those features
of many of the 33 proposed negative constitutional home rule
amendments forbidding special state laws relative to the “prop-
erty, affairs or government” of individual communities, unless the
same are accepted by the locality or passed by large majorities
in the General Court. These critics point to the experience of New
York and other states where judicial interpretation has enlarged the
list of activities deemed “state” rather than “local” in nature.1

They view such a constitutional provision as inadequate and pos-
sibly harmful in Massachusetts where state regulation of minute
details of local government is so deeply ingrained.

Opponents of the 33 negative constitutional home rule proposals
also fear that they would hobble the General Court in passing many
types of local government laws, the costs of which constitute a fair
charge upon local property taxpayers. These opponents stress that
legislation relative to educational, health, welfare, personnel, metro-
politan and regional affairs which is often too controversial to
muster the necessary two-thirds majorities in the General Court

could be blocked in that body or subsequently rendered inop-
erative by one or more communities. This development would be
especially damaging in regard to metropolitan and regional legisla-
tion which, by its very nature, must usually take the form of special
bills affecting the “property, affairs, government” and costs of se-
lected cities and towns, each one of which would acquire a veto
under the “negative” legislative proposals.

1 N.Y. Temporary Commission on the Revision and Simplification of the
Constitution, First Steps Toward a Modern Constitution, N.Y. Legis. Doc.
(1959) No. 58, 108 pp.
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Proposed Changes in Legislative Rules, 195^-62
In 1954, and again in 1962, the Massachusetts Federation of Tax-

payers Associations and others proposed, as an alternative to the
above negative constitutional home rule amendment approach, in-
corporation in Joint Rules 7A and 7B of the General Court of cer-
tain features of those constitutional proposals. Essentially, legis-
lative committees would be required to report adversely: (a) any
special bill, not previously approved by the executive and legis-
lative bodies of the locality, relative to its local government person-
nel, appropriations, borrowing and claims; and (b) any bill which
would add to the costs of two or more municipal governments, un-
less previously accepted by them, or unless the state finances any
added local costs. These rules changes were not approved by the
General Court.

Constitutional Reform Movement. Within the past three years,
five identical bills have proposed a self-executing constitutional
home rule amendment which is based primarily on the AMA Model,
with modifications reflecting (a) adjustments to special Massachu-
setts conditions, and (b) features borrowed from the constitutional
home rule article of the neighboring New England State of Rhode
Island.

These five proposals 1 have their origin in the constitutional re-
form movement initiated in the late 1950s by Governor Foster
Furcolo, when he requested legislative authorization of a constitu-
tional convention composed of delegates elected by the voters of the
Commonwealth.2 Bipartisan public interest in home rule and other
aspects of constitutional reform was stimulated further by a series
of articles published in the Boston Globe late in 1959.3 Later, civic
organizations such as the Constitutional Conference (1960) and
the Council for Constitutional Reform (1962) were formed to ad-
vance the popular constitutional convention idea and to press for

Recent Self-Executing Constitutional Proposals of 1963-65

i House, Nos: 885 and 1384 of 1963; 2540 of 1964; and 461 and 477 of 1965.
2 Senate, Nos. 1 of 1957 (at p. 54), 1958 (at p. 22), 1959 (at pp 4-5) and

1960 (at pp. 27-29).
3 Boston Globe, Inc., Constitutional Convention, Series of articles by John Har-

mphlet form, 1960, 20 ppint
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constitutional changes. Other organizations, such as the Massa-
chusetts Federation of Taxpayers Associations, considered adequate
the usual approach via the two branches of the General Court sit-
ting jointly as a legislative constitutional convention.

Responding to these demands, the General Court of 1962 cre-
ated a “blue ribbon” special commission which was required to re-
port by March 1967 relative to the amendment, revision and sim-
plification of the State Constitution (Resolves, c. 88). In the fol-
lowing year, that special commission submitted a lengthy report on
a variety of constitutional questions. 1 Its report made no recom-
mendations on municipal home rule, but discussed related texts of
the home rule reports issued by the Legislative Research Council
and the Special Commission on Municipal Home Rule.

Citizens for Peabody Proposal. Also in 1962, a citizens commit-
tee was formed by Hon. Endicott Peabody of Cambridge, during
his successful campaign for the governorship, which circulated
initiative petitions on behalf of five proposed constitutional amend-
ments.

One of these measures, discussed below, proposed self-executing
municipal home rule based on the “devolution of powers” principle
advocated by the American Municipal Association in the AMA
Model. The measure would (a) establish local self-government as
a constitutional right of the people; (b) prescribe procedures for
adoption and revision of local charters; (c) regulate the recording
of such local actions; (d) provide for the “devolution of powers”
basis of state-local relations; (e) exclude certain matters from
local home rule authority, and empower the General Court to pre-
empt still others as state functions; (f) establish a procedural
“code of fair play” relative to certain special local bills and (g) con-
tinue existing special laws, subject to change by later local home
rule action.

When the requisite 72,514 voter initiative signatures were not
collected within the prescribed time limit, the constitutional pro-

1 Special Commission on the Revision of the Constitution, Initial Report, Bos-
ton, Mass., March 27, 1963, 259 pp. mimeographed. At pp. 46-81. This report,
filed with the Senate Clerk, was never printed as a numbered Senate
document.
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posal was introduced as an ordinary legislative constitutional
amendment by Rep. Paul C. Menton of Watertown on petition of
himself and other interested legislators and citizens (House, No.
1384 of 1963). At a public hearing of the Joint Committee on
Constitutional Law in February 1963, the proposal was endorsed by
Governor Peabody, the Massachusetts League of Cities and Towns,
the Massachusetts Selectmen’s Association and others, and had lit-
tle opposition. The Joint Committee on Constitutional Law re-
ported the proposal favorably. Thereafter, the measure was con-
sidered by both branches of the General Court sitting jointly as a
legislative constitutional convention between May 8, 1963 and July
24, 1963. With a few minor revisions, the above proposal was
“agreed” to for a first time on July 16, 1963 by an overwhelming
roll call vote (208 yeas to 43 nays). The proposal was thus referred
to the 1965-66 General Court for “second agreement”, and if the ap-
proved without change, it must be ratified or rejected by the voters
at the state biennial election of November 1966.

At the request of Rep. Chandler H. Stevens of Bedford, the above
proposed legislative constitutional amendment, as approved by the
1963 General Court, has been reprinted and referred to the
Joint Committee on Constitutional Law (House, No. 461 of 1965).
It appears in Appendix A of this report.

Other Duplicate Proposals. In addition to the original 1963 meas-
ure (House, No. 1384) and its 1965 reincarnation (House, No.
461), are three duplicate measures of which two have perished and
one is pending, namely:

(1) The petition of former Rep. Francis W. Perry of Duxbury,
filed by Rep. Alfred R. Shrigley of Hingham (House, No. 885
of 1963). This bill, reported favorably to the 1963 legislative con-
stitutional convention by the Joint Committee on Constitutional
Law, was allowed to die as unnecessary in view of the above favor-
able action on House, No. 1384.

(2) The petition of Rep Andre R. Sigourney of Nahant (House,
No. 2540 of 1964). The 1964 General Court prorogued without a
report on this measure by the Joint Committee on Constitutional
Law.
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(3) A pending duplicate petition of Hon. Endicott Peabody of
Cambridge, filed by Rep. Paul C. Menton of Watertown, now under
consideration by the Joint Committee on Constitutional Law
(House, No. 477 of 1965).

The pending self-executing constitutional home rule measure
approved by the 1963 General Court, and reprinted in full in Ap-
pendix A of this report (House, No. 461 of 1965), would substitute
a new Amendment Article II for the present Amendment Article
II which was adopted in 1821 and revised by Amendment Article
LXX of 1926. The nine sections of the five page House, No. 461 of
1965, are summarized as follows:

The opening section borrows almost verbatim the text of the
Rhode Island self-executing constitutional home rule article which
grants and confirms to the people “the right of self-government”
in local matters, subject to standards established by the General
Court and the constitutional amendment (Sec. 1).

The next three sections govern the adoption, revision and
amendment of municipal charters (Secs. 2-4). Each municipality is
empowered “to adopt or revise” its charter or “to amend its exist-
ing” charter according to constitutional procedures and require-
ments, and subject to standards established by state general laws.
In this connection, the proposed constitutional amendment retains
in “streamlined” form existing constitutional prohibitions against
establishing representative town meetings in towns of less than
6,000 inhabitants, or city government in towns of under 12,000 in-
habitants; the revised language would allow towns of the proper
sizes to make these changes, or to adopt standard optional charters
authorized by the General Court, without first having to seek
special laws. (Sec. 2).

Upon petition of 15% of the local voters, the city council or town
board of selectmen must within 60 days (a) arrange a local refer-
endum on the issue of electing a nine-member non-partisan com-
mission to adopt or revise a municipal charter, and (b) at the same
time arrange for the popular election of those commissioners. A
commission so authorized and elected then has ten months in which

Summary of Pending Constitutional Home Rule Proposal
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to submit charter proposals to the city council or town selectmen,
for referendum decisions within specified times. In addition, pro-
posals to amend city or town charters may be submitted to the
local voters by a two thirds vote of the municipal legislative body,
subject to certain requirements (Secs. 3-4). The communities must
record their charter adoptions, revisions and amendments with the
State Secretary (Sec. 5).

The key “devolution of powers” provision of this constitutional
proposal, borrowed from the AMA Model, (Section 6) stipulates
that

Any city or town may, by the adoption, amendment or repeal of local
ordinances or by laws, exercise any power or function which the general
court has power to confer upon it, which is not inconsistent with the con-

stitution or laws enacted by the general court in conformity with powers
reserved to the general court by section eight, and which is not denied,
either expressly or by clear implication, to the city or town by its char-
ter. This section shall apply to every city and town, whether or not it
has adopted a charter pursuant to section three.

The next section excludes from local home rule authority the
following six subjects, unless otherwise provided by the General
Court: (1) election regulations; (2) levying, assessment and col-
lection of taxes; (3) municipal borrowing; (4) disposal of park
land; (5) civil law; and (6) the definition and punishment of felo-
nies. The Constitutional amendment is not to be “deemed to dimin-
ish the powers” of the judiciary. (Sec. 7).

The proposal would empower the General Court “to act in rela-
tion to cities and towns, but only by general laws which apply alike
to all cities, or to all towns, or to all cities and towns, or to a class
of not fewer than two.” In this connection, it may provide optional
plans of city or town organization and government for local voter
adoption (or later abandonment), subject to the above cited popu-
lation minima for towns which wish to have representative town
meeting or city governments (Sec. 8).

The proposal allows the General Court to enact four types of
special laws, as follows (Sec. 8):

(D Laws petitioned for, or approved by, the voters of a city or town,
or the mayor and council of a city, or the town meeting, of the com-
munity concerned

(2) Laws recommended by the Governor and enacted by a two thirds
vote in both branches of the General Court.
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(3) Laws relative to metropolitan or regional government of areas em-
bracing more than one municipality.

(4) Laws relative to municipal boundaries, and to the incorporation,
merger and dissolution of cities or towns.

Although similar to the previously described negative home rule
constitutional proposals, the foregoing “anti-special bill” features
of this self-executing proposal are more flexible and are greatly di-
luted by the impact of the other provisions of the proposal. No
“financial responsibility” limitation upon both general and special
laws is included, such as is proposed in the negative constitutional
home rule measures or in the AMA Model itself. The authors of the
self-executing proposal (House, No. 461) did not consider these
“financial responsibility” features a “home rule” matter, except
insofar as special laws are concerned.

Under the proposal, existing special laws relating to individual
communities would remain in effect until altered (a) by the com-
munity concerned through the use of its charter making authority,
or (b) by the General Court, pursuant to its reserved power to en-
act general and certain special statutes (Sec. 9).

CHAPTER VI. PROS AND CONS OF CONSTITUTIONAL
PROPOSAL (H.461 of 1965)

This chapter summarizes arguments for and against the pend-
ing Massachusetts constitutional home rule proposal, House, No.
461 of 1965, under the five topical headings of: (1) the Right of
Local Self-government; (2) the Right of Free Petition; (3) Local
Charter-making; (4) State Control and the Devolution of Powers;
and (5) Weaknesses of Local Legislative Bodies.

These arguments have been extracted from notes made by the
Legislative Research Bureau staff during debates on home rule
proposals before the legislative constitutional convention of 1963.
These notes have been supplemented in the following text by obser-
vations of state legislators, local officials, representatives of civic
organizations, and other knowledgeable persons on other occasions.
In some instances, the proponents vs. opponents order of presenta-
tion of arguments is reversed, for ease of understanding.



[Mar.SENATE —No. 950.116

Right of Local Self-Government
Proponent Views

Proponents of the constitutional proposal, House, No. 461, argue
that formal constitutional recognition should be given to the funda-
mental doctrine of the “right of local self-government,” subject to
state supervision of local government by general law. These pro-
ponents assert that this right is one of the objectives for which the
American Revolution was fought in Massachusetts, and that it is
the very essence of democracy to permit the inhabitants of duly
constituted municipalities to solve their own local problems. Pro-
ponents detect this pro-home-rule “consensus” in the “inherent
rights” claimed by the towns in 1775, and in the rising public de-
mand for home rule now. These advocates therefore see in House,
No. 461, a significant addition to the civil rights of the people, and
an implementation of the principle of checks and balances in the
overall organization of political power.

However, these proponents also emphasize that the “right of
local self-government” which is proposed in House, No. 461 is not
absolute, and admits of greater state regulation than do other as-
pects of the Bill of Rights. Home rule is not to be equated to self-
determination, except in a limited sense. The proposal would pre-
serve the paramount authority of the General Court as the princi-
pal legislative branch of the sovereign state; the only real restric-
tion on the General Court is a procedural one, in that certain types
of special bills must be handled according to a “code of fair play.”
Proponents therefore seek in the pending proposal to increase local
powers without depriving the General Court of its general
supervisory control.

Finally, these advocates declare that House, No. 461 reflects
their basic philosophy that government must be able to govern, if
the difficult problems of a rapidly-changing urban industrial society
are to be solved. Hence, the “right of local self-government” is sub-
ject to the right of the General Court (a) to enact general laws and
special regional laws without local veto; (b) to incorporate, merge
and dissolve individual communities, and to change local bounda-
ries, without local veto; and (c) by a two-thirds vote in each branch,
to enact other types of special municipal laws on recommendationof the Governor.
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Opponents question the wisdom of recognizing any “civil right
of local self-government,” and defend the tradition of detailed state
legislative control over communities collectively and individually.
In their judgment, “self-government” must be thought of in terms
of “self-government” by the entire people of Massachusetts acting
through their elected Governor and elected General Court. Empha-
sizing that cities and towns are “creatures and agents” of the state,
these critics argue that there is no more point to giving constitu-
tional “self-government” to communities than to other “agents” of
the state, such as counties or the State Department of Public
Works.

While admitting that the General Court has made mistakes and
that the grievances of many local governments “are merited,” these
opponents argue that the proper corrective is the election by the
local voters of a state governor and state legislators who under-
stand the problems of the localities, who will provide laws afford-
ing adequate powers to communities, and who will reject special
interest and other types of “bad legislation” designed to circum-
vent local democratic processes. Hence, these opponents urge that
the authority of the General Court be not dismantled in the area
of local government.

Finally, some opponents doubt the capacity of the people to make
proper use of the “right of local self-government” which House, No.
461 would confer. Thus, one such opponent has charged that the
City of Boston cannot be trusted with home rule, and objected to
any effort by the General Court to “give away” its authority for
detailed supervision of that capital city.

Opponents of home rule in any form reiterate their objections,
discussed above in regard to the 33 negative constitutional home
rule proposals introduced in recent years, namely: that a very
unwise departure from the traditional Massachusetts Right of Free
Petition would result. They profess to see no justification for that
change.

Opponent Views

Right of Free Petition
Opponent Views



[Mar.SENATE —No. 950.118

These critics declare that the communities have always been
treated liberally by the General Court which has enlarged their
corporate powers continually through general and special enabling
laws, provided standard optional charters, and more often than not
accorded sympathetic treatment to petitions approved or initiated
by the cities and towns. Opponents repeat their former observation
that “fair play” is assured to communities by Joint Rules 7A-7C of
the General Court (relative to submitting special local bills for local
approval), and by the legislative policy of attaching local accept-
ance provisions to special local bills. Local “home rule” com-
plaints against general and special acceptance statutes, enacted on
petition of “third parties” (other than local governments) are dis-
missed by opponents as invalid, on the grounds that local voters
or legislative bodies can always make the final decision whether
given proposals are to take effect locally.

Opponents believe that the tradition of free petition to the
General Court should be preserved, in order to protect individuals
from abusive treatment at the hands of arbitrary, irresponsible or
corrupt local “city hall and town hall” officials and cliques. Cur-
tailing the power of the General Court to act by special laws is
decried as an “erosion” of proper state legislative authority.

Finally, opponents criticise the absence, from the constitutional
proposal, of any “compensatory” provision guaranteeing a “right
of petition” at the local legislative level. At the present time, mat-
ters must be placed before an annual town meeting on petition of
ten registered local voters, while proposals for consideration at a
special town meeting must be supported by petition of 100 local
voters of 10% of such voters, whichever is less (G.L. c. 39, s. 10).
Proposals may be presented to city councils by any member thereof,
at his discretion; however, at least 34 of the 39 city charters con-
tain citizen initiative petition procedures.

In i eply to these criticisms, proponents state that opponents por-
tly the issue of the Right of Free Petition improperly. Home
Rule advocates note that the Right of Free Petition to the state
legislatme is sacred in all d 0 states, and not in Massachusetts alone
(which gives it a very broad interpretation). They suggest, further,

Proponent Views
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that the state legislatures of the 39 home rule states are no less
ardent than the General Court in their dedication to proper state
standards for local government, and in justice for citizens beset by
arbitrary local officialdom.

Proponents contend that the Right of Free Petition to the Gen-
eral Court has been carried beyond reasonable bounds in Massa-
chusetts, with adverse consequences for state-local relations, and
for the workload and “public image” of the state legislature. As
evidence of this, these proponents cite (a) the rising clamor for
constitutional home rule during the past decade, and (b) the ex-
tent and nature of local resentment reported in 1961-62 in major
reports of the Legislative Research Council and the Special Com-
mission on Municipal Home Rule.

Proponents observe that few “rights” are absolute in constitu-
tional law, and that even rights accorded by the Declaration of
Rights in the Massachusetts Constitution and in the Federal Con-
stitution are subject to reasonable limitation by the General Court
and Congress, respectively. Accordingly, in home rule states the
freedom of petition to the state legislature is regulated but not
cut off —• in the interest of a more sensible and efficient manage-
ment of state legislative business, and a sound relationship between
the state legislature and its municipalities. This basic approach
is in accord with the pending constitutional proposal, House, No.
461 of 1965, which imposes fewer limitations on the free petition
practice than exist in many states.

To begin with, proponents emphasize that no limitation is placed
upon petitions to the General Court for changes, additions or other
modification of the General Laws. The pending constitutional
amendment stresses state regulation by general laws, and also per-
mits the General Court to classify communities in groups of not
fewer than two municipalities for regulatory purposes. Thus, to the
extent that a citizen’s “grievance” or the desires of an interest
group may be met by bills proposing general laws, no limitation
exists under House, No. 461. In this connection, proponents call
attention to the prevailing preference of educational groups, public
employee unions, taxpayer organizations, social service groups, etc.,
for general rather than special bills as a means of attaining their
objectives.
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Next, proponents state that the constitutional proposal would
limit petitions for special bills affecting a single municipality, but
not prohibit them altogether. Such bills could be enacted by the
General Court if initiated or approved by the local legislative body
or voters, subject to such procedures and local rights of petition as
the General Court may determine by general law; furthermore,
such bills may be enacted if recommended by the Governor and
passed by two-thirds majorities in each branch of the General
Court. No limitations are imposed on (a) regional and metro-
politan special bills, or (b) special bills re municipal boundaries or
the incorporation, merger or dissolution of municipalities.

Advocates of the constitutional proposal claim that these special
bill limitations are more than offset by (a) the local charter-chang-
ing procedures which may be put into operation on petition of 15%
of the local voters, and (b) the greatly enlarged home rule legisla-
tive powers of local city councils and town meetings under the
“devolution” doctrine.

Proponents cite, as a major advantage, the provisions of House,
No. 461 which would allow communities, subject to local voter
ratification, to adopt, revise and amend their own charters, or to
adopt one of the standard optional charters prescribed by the Gen-
eral Court. Such local action would be subject to standards and
procedures established (a) by the constitutional proposal itself,
and (b) by the General Court via general laws applicable to all
communities or to particular classes of municipalities.

Proponents point out that at the present time municipalities
which desire to change aspects of their charters seek special legis-
lation in most instances. This is especially true if the towns wish
to switch fiom open town meeting forms to representative town
meeting foims or to city status; if they wish to amend their special
municipal charters; or if they operate under one of the standard
optional charters which does not adequately meet their local needs.
Additional special legislation is sought also by communities when
they are unable to discover sufficient statutory authority relative
to the organization, reorganization or merger of municipal depart-

Local Charter-Malting
Proponent Views
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i

ments, boards, commissions and committees. As a result, many
special bills are filed in the General Court for local government
organizational changes often of a trivial nature which in
home rule states are taken care of locally through the home rule
chartering process.

Advocates of House, No. 461 assert that the proposal establishes
appropriate local procedures for accomplishing local charter
changes (including agency reorganizations). Such changes could
be proposed either by elected local charter commmissions or by
the local legislative body to the local electorate for its agreement
or rejection. These changes of local government organization would
have to comply with general requirements laid down by the General
Court, insofar as it determined that standards are desirable.

Proponents feel, also, that House, No. 461 would decease the need
for general enabling laws on charter questions, inasmuch as the
constitutional amendment relieves communities of the necessity of
looking for a law which allows them to make certain reorganiza-
tions, and instead permits all reorganizations not contrary to the
constitution and state general laws.

Finally, proponents point to the experience of Connecticut and
other home rule states, which indicates a very conservative ap-
proach by local electorates to the approval of proposed changes in
their local charters. According to home rule advocates, the fre-
quent rejection of charter amendments suggests that a considerable
burden of proof is placed on the shoulders of advocates of charter
changes.

Opponents, on the other hand, fear that the charter-making and
charter-revision authority vested in localities by House, No. 461 will
stimulate too much diversity in regard to the number and types
of local charters. These opponents prefer, instead, to rely upon
the standard optional charter system, and upon close state scrutiny
of proposals to transform “open” town meeting governments into
“representative” town meeting governments, or to transform a

Opponent Views
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town into a city. In opponents’ opinion, to permit such changes
purely by local action is comparable to allowing territories to join
the Union as states solely by their local action without Congres-
sional consent.

Opponents contend that “easy state attitudes” toward granting
local charters in the Nineteenth Century resulted in chaos, political
brawls and scandals at the local level. Too much discretion was
left to political bosses and special entrenched local interests. Con-
sequently, local elements had to ask the General Court to bail the
communities out, and the optional charter system followed.

Critics of House, No. 461 argue that the standard optioned char-
ters have stood the test of time for 45 years; that new standard
charters may be provided as necessary; and that many special char-
ter acts have been modelled successfully on the standard optional
charters, with adaptions to solve special local problems. Opponents
of constitutional home rule note that mayors have complained
about pension laws and other non-charter laws adding to local costs,
but have seldom been heard to protest the lack of charter-making
authority on the part of cities.

Opponents express concern over the impact of House, No. 461
upon towns, since these localities seldom have a single “charter”
which embraces all or most aspects of their municipal organization.
In towns, the term “charter” is used very loosely, to describe (a)
all special law applicable to the organization of the town, plus (b)
all general laws applicable to that organization. Opponents predict
“confusion” in many towns if the proposed local charter-making
powers are invoked. They express doubt that many towns possess
the i equisite technical talent for the kind of studies and delibera-
tions involved in the formulation of good charter provisions. Ac-
coidingly, opponents forsee the need for strong state technical
guidance and general statutory standards for such town activity, if
seiious difficulties are to be avoided. That state action, however,
may be resented by the towns as an “invasion of home rule.”

Finally, some opponents express no strong objection to stream-
lining the language of the present Constitutional Amendment 11,
to eliminate the need for special bills before qualified communities
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may establish representative town meetings or city governments
under the standard optional charter provisions of the general
statutes. However, they point to the rigid language of that amend-
ment as a warning against putting “too much local government de-
tail” into the constitution.

Proponents of House, No. 461 stress the importance of its “devo-
lution of powers” provision, whereby any municipality may exer-
cise any power or function which the General Court has authority
to confer, provided that such power or function is not (a) incon-
sistent with constitutional provisions, (b) preempted for the state
by the Constitution or by general law, or (c) denied to the com-
munity by its own charter. Thus there would be a reversal of Dil-
lon’s Rule under which communities are now deemed to possess
only those powers specifically granted by statute or incidental
thereto. Instead of searching for statutes saying they may act,
localities need only be concerned about constitutional or statutory
provisions forbidding local action or establishing standards for par-
ticular actions.

Home rule advocates emphasize that their proposal excludes from
local home rule application six specific areas of action, in respect
to which communities will continue to be dependent upon the Gen-
eral Court for their authority (elections, taxation, borrowing, dis-
posal of park land, civil law, and punishment of felonies). In addi-
tion, the General Court retains authority by general law to preempt
(withdraw) other powers and functions, by transfer to the state or
otherwise. This preemptive power, plus state authority to regulate
local government by general law (or special law in certain in-
stances), gives flexibility to the home rule system and keeps the
General Court firmly in control. Thus, say proponents, the “devolu-
tion of powers” contains built-in safeguards, and is no carte blanche
to communities to escape accountability to the state. The proposal
preserves judicial scrutiny of local action, to assure its legality.

In this general regard, proponents claim that the existing body
of state general laws respecting finance, the Public Schools, public
employee pay and working conditions, and many other facets of

State Control and the Devolution of Powers

Proponent Views
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municipal activities will continue in force as general standards of
local government under this “devolution of powers” approach. Home
rule advocates expect that a few adjustments of the General Laws
will be required here and there as in the case of statutory provisions
which deny to Boston the powers granted to other cities generally.
Some proponents also indicate the desirability of a general law
specifically designating the public school system as a state re-
sponsibility with such local participation as the General Court de-
termines. On the whole, however, these proponents expect there
will be no serious disturbance to the present General Laws by
virtue of the proposed constitutional amendment.

Further, advocates of House, No. 461 believe that the charter
and “devolution of powers” provisions of the constitutional pro-
posal will encourage local efforts to improve local government
organization, enable communities to initiate the solution of their
own local problems without excessive dependence upon the General
Court for enabling laws, and increase local voter interest in their
own local governments.

Opponent Views
In contrast, some opponents contend that House, No. 461 grants

home rule on too broad a basis, and do not believe that a sufficient
case has been made for reversing Dillon’s Rule. As a more accep-
table alternative, they urge a general but modest liberalization of
municipal authority by statutory means; such a liberalization
might include full legislative “enumerated power” home rule on
the Connecticut basis, provided that this is upheld by advisory
opinion of the Supreme Judicial Court as a legitimate delegation
by the General Court of state police power. These opponents of
House, No. 461 see the Connecticut formula as one of home rule
within the scope of Dillon’s Rule. For the most part, these op-
ponents feel that much litigation will follow before the courts could
deteimine what powers municipalities would acquire by virtue of
the proposed “devolution of powers” under House, No. 461.

Other opponents, who favor constitutional home rule on an en-
umerated power approach such as is found in the Old NML Model,object to House, No. 461 because it leaves the General Court fullyfree to withdraw powers and functions from municipal control by
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making them regional, county or state functions. These critics
also protest that the unrestricted power of the General Court to
enact general laws re local government standards which “obliter-
ate” local home rule control of certain functions for all practical
purposes. Thus, they object that House, No. 461 will place no ob-
stacle in the path of general state laws relative to public employee
salaries and pensions, or to added local welfare and other burdens.

Opponents of the pending self-executing constitutional home rule
proposal are disturbed about vesting such home rule powers in
municipalities, especially in towns, because of alleged weaknesses
in the legislative institutions of such communities. They empha-
size that the constitutional amendment will increase the importance
of local legislative bodies in the democratic process (a) by greatly
enlarging local legislative authority via the “devolution of powers,”
(b) by empowering local legislatures to propose charter changes,
and (c) by underscoring the local legislative body rather than the
General Court as the first resort of aggrieved citizens in regard
to purely local matters.

At least five weaknesses in local legislative systems are cited by
some of these critics as grounds for denying constitutional home
rule benefits to towns.

Open Town Meetings. First, they point out the relatively poor
attendance of qualified registered voters at the “business sessions”
of annual town meetings in the 270 towns with the “open” form of
town meeting. These critics call attention to a study by the Legis-
lative Research Council of 116 such local legislative bodies in 1961,
which revealed an average attendance at those “business sessions”
by only 24% of the qualified voters, with the percentage declining
as increasingly larger open town meetings were tablulated. 1 Thus,
towns of under 500 voters indicated a 34% voter participation,
while open town meetings of communities of 2,000 or more voters
attracted only 13% of these voters. Hence, home rule foes charge

Opponent Views
Weaknesses of Local Legislative Bodies

1 Legislative Research Council, Town Meetings in Regional Schools, House, No.
3687 of 1962, 74 pp. At pp. 33-34.
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that it would be “folly” to give home rule legislative powers to
such “rump” town meetings.

Representative Town Meetings. Secondly, some home rule op-
ponents attack the “limited” or “representative” town meetings of
42 towns, which are composed of town meeting members or rep-
resentatives elected from precincts, plus certain town-wide officers
who serve as members ex officiis.2 Critics contend that while
the former elected town meeting members are “representatives” in
theory, their “representative” role leaves much to be desired in
actual practice.

Individual town meeting members do not usually campaign for
office on the basis of known public positions, as do persons seeking
election to a city council or to the General Court; hence, it is
charged, the many names of such town meeting candidates appear
as “unknown quantities” on the local ballot. The alleged “anony-
mity” of individual town meeting members is further accented by
the large size of the elected town meeting membership in most of
the 42 representative town meeting communities: at least 31 of
these 42 local legislative bodies have over 199 elected members
(22 of them equaling or exceeding the State House of Representa-
tives in size).

In addition, criticism has also been voiced concerning the failure
of most representative town meetings to provide a basis whereby a
reasonably-sized minority of the town meeting members may com-
pel a roll call on proposals before the town meeting. Currently,
this “minority roll call right” is accorded by only eight of the 42
representative town meeting communities, on request of between
seven and 30 members. Such roll calls are possible in the remain-
ing 34 representative town meetings only (a) if the presiding officer
chooses to order one, or (b) if the majority agrees to allow itself
to be recorded. Thus, it is charged, the local voters may be frus-
trated in discovering how their representatives represented them.
In contrast, minority roll call guarantees exist in the United States
Congiess, in the Massachusetts Senate (20% of the Senators pres-
ent) and House of Representatives (30 Representatives), all 49
2 The above report indicated at 78% rate of attendance by members of repre-sentative town meetings.
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of the other state legislatures, and in 34 of the 39 Massachusetts
city councils (usually, on request of one to three councillors).

Accordingly, critics of the pending constitutional proposal believe
that a major overhaul of representative town meeting organiza-
tion and procedures is desirable before granting such local legisla-
tive bodies home rule powers, especially the power of vetoing
petitions to the General Court for certain special bills (House, No.
461, s. 8).

City Councils. Other home rule opponents are distrustful of some
or all city councils, because of past historical experiences with “city
political machines” of which the councillors were allegedly part
or pawns. These opponents view the General Court as the princi-
pal brake upon “arbitrary and politically-motivated” acts or re-
fusals to act of the city council.

Still other opponents, from cities where all city councillors are
elected at large rather than from districts, complain that such
councillors “represent everybody and nobody” and they are some-
times unresponsive to the needs of inhabitants of certain geograph-
ical areas within the city. Accordingly, these opponents wish to
preserve untrammeled the opportunity of inhabitants of “forgotten
areas” to seek help by means of special bills filed by their local
state legislators. In the opinion of some of these critics, home rule
should not be granted until “at-large” city councils are replaced by
councils whose members are elected mostly or entirely from districts
which afford responsive city council representation.

To such criticisms of local legislative institutions, proponents re-
spond that proposed constitutional amendment will retain for the
General Court full power to establish appropriate corrective stand-
ards by general law. Under the proposed constitutional measure,
as at present, the General Court may increase quorum require-
ments for open town meetings, establish uniform “minority roll
call” standards for elected local legislative bodies, and otherwise
strengthen local legislative institutions.

Indeed, proponents say, the proposed constitutional amendment
will remove a serious obstacle to state legislative efforts to fix

Proponent Views
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reasonable standards of representative town meeting organization
and city organization, namely: the present constitutional require-
ment that the General Court may establish a representative town
meeting government or a city government in a town only upon prior
"application” of the town meeting (Amends. II and LXX). Under
the new dispensation, local voter ratification of charter changes
would be retained at the final rather than the initial stages. How-
ever, by removing existing rigid constitutional limitations, the pro-
posal frees the General Court to enact general laws establishing
standard optional charters which localities may adopt directly,
without special petitions to that body.

Proponents also stress that the proposed constitutional amend-
ment would provide methods whereby 15% of the local voters who
are dissatisfied with their city council or town meeting may bring
about reforms through charter changes.

Proponents therefore see the pending constitutional proposal as a
major stimulant to a long-overdue review and reform of local legis-
lative institutions by the General Court, in fulfillment of its revital-
ized supervisory responsibility as the parent legislative body.
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PROPOSED MUNICIPAL HOME RULE AMENDMENT
TO THE MASSACHUSETTS STATE CONSTITUTION

(House, No. 1384 of 1963, revised; reprinted as House, No. 461 of 1965)

ARTICLE OF AMENDMENT

Art. . Article II of the Articles of Amendment to the Constitution of
the Commonwealth, as amended by Article LXX of said Articles of Amend-
ment, is hereby annulled and the following is adopted in place thereof:

Section 1. Right of Local Self-Government. It is the intention of this
article to reaffirm the customary and traditional liberties of the people with
respect to the conduct of their local government, and to grant and confirm
to the people of every city and town the right of self-government in local
matters, subject to the provisions of this article and to such standards and
requirements as the general court may establish by law in accordance with
the provisions of this article.

Section 2. Local Power to adopt, revise or amend Charters. Any city or
town shall have the power to adopt or revise a charter or to amend its ex-
isting charter through the procedures set forth in sections three and four.
The provisions of any adopted or revised charter or any charter amendment
shall not be inconsistent with the constitution or any laws enacted by the
general court in conformity with the powers reserved to the general court
by section eight.

No town of fewer than twelve thousand inhabitants shall adopt a city form
of government, and no town of fewer than six thousand inhabitants shall
adopt a form of government providing for a town meeting limited to such
inhabitants of the town as may be elected to meet, deliberate, act and vote in
the exercise of the corporate powers of the town.

Section 3. Procedure for Adoption or Revision of a Charter by a City or
Town. —• Every city and town shall have the power to adopt or revise a char-
ter in the following manner: A petition for the adoption or revision of a
charter shall be signed by at least fifteen per cent of the number of legal voters
residing in such city or town at the preceding state election. Whenever such
a petition is filed with the board of registrars of voters of any city or town,
the board shall within ten days of its receipt determine the sufficiency and
validity of the signatures and certify the results to the city council of the city
or board of selectmen of the town, as the case may be. As used in this sec-
tion, the phrase “board of registrars of voters” shall include any local au-
thority of different designation which performs the duties of such registrars,
and the phrase “city council of the city or board of selectmen of the town”
shall include local authorities of different designation performing the duties
of such council or board. Objections to the sufficiency and validity of the sig-

APPENDIX A

ARTICLE 11.
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natures on any such petition as certified by the board of registrars of voters
shall be made in the same manner as provided by law for objections to nomina-
tions for city or town offices, as the case may be.

Within thirty days of receipt of certification of the board of registrars of
voters that a petition contains sufficient valid signatures, the city council of
the city or board of selectmen of the town shall by order provide for submit-
ting to the voters of the city or town the question of adopting or revising
a charter, and for the nomination and election of a charter commission.

If the city or town has not previously adopted a charter pursuant to this
section, the question submitted to the voters shall be: “Shall a commission be
elected to frame a charter for (name of city or town) ?” If the city or town
has previously adopted a charter pursuant to this section, the question sub-
mitted to the voters shall be: “Shall a commission be elected to revise the
charter of (name of city or town) ?”

The charter commission shall consist of nine voters of the city or town, who
shall be elected at large without party or political designation at the city
or town election next held at least sixty days after the order of the city
council of the city or board of selectmen of the town. The names of candi-
dates for such commission shall be listed alphabetically on the ballot used at
such election. Each voter may vote for nine candidates.

The vote on the question submitted and the election of the charter com-
mission shall take place at the same time. If the vote on the question sub-
mitted is in the affirmative, the nine candidates receiving the highest number
of votes shall be declared elected.

Within ten months after the election of the members of the charter com-
mission, said commission shall submit the charter or revised charter to the
city council of the city or the board of selectmen of the town, and such
council or board shall provide for publication of the charter and for its sub-
mission to the voters of the city or town at the next city or town election
held at least two months after such submission by the charter commission. If
the charter or revised charter is approved by a majority of the voters of the
city or town voting thereon, it shall become effective upon the date fixed in the
charter.

Section 4- Procedure for Amendment of a Charter by a City or Town.
Every city and town shall have the power to amend its charter in the follow-
ing manner: The legislative body of a city or town may, by a two-thirds vote,
propose amendments to the charter of the city or town; provided, that (1)
amendments of a city charter may be proposed only with the concurrence of
the mayor in every city that has a mayor, and (2) any -change in a charter
relating in any way to the composition, mode of election or appointment, or
terms of office to the legislative body, the mayor or city manager or the
board of selectmen or town manager shall be made only by the procedure
of charter revision set forth in section three.

All proposed charter amendments shall be published and submitted for ap-
proval in the same manner as provided for adoption or revision of a charter.

Section 5. Recording of Charters and Charter Amendments. Duplicate
certificates shall be prepared setting forth any charter that has been adopted
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or revised and any charter amendments approved, and shall be signed by the
city or town clerk. One such certificate shall be deposited in the ofiice of the
secretary of the commonwealth and the other shall be recorded in the records
of the city or town and deposited among its archives. All courts may take
judicial notice of charters and charter amendments of cities and towns.

Section 6. Governmental Powers of Cities and Towns. Any city or town
may, by the adoption, amendment or repeal of local ordinances or by-laws,
exercise any power or function which the general court has power to con-
fer upon it, which is not inconsistent with the constitution or laws enacted
by the general court in conformity with powers reserved to the general court
by section eight, and which is not denied, either expressly or by clear impli-
cation, to the city or town by its charter. This section shall apply to every
city and town, whether or not it has adopted a charter pursuant to section
three.

Section 7. Limitations on Local Powers. Nothing in this article shall be
deemed to grant to any city or town the power to (1) regulate elections other
than those prescribed by sections three and four; (2) to levy, assess and collect
taxes; (3) to borrow money or pledge the credit of the city or town; (4) to
dispose of park land; (5) to enact private or civil law governing civil rela-
tionships except as an incident to an exercise of an independent municipal
power; or (6) to define and provide for the punishment of a felony or to im-
pose imprisonment as a punishment for any violation of law; provided, how-
ever, that the foregoing enumerated powers may be granted by the general
court in conformity with the constitution and with the powers reserved to the
general court by section eight; nor shall the provisions of this article be deemed
to diminish the powers of the judicial department of the commonwealth.

Section 8. Powers of the General Court. The general court shall have
the power to act in relation to cities and towns, but only by general laws
which apply alike to all cities, or to all towns, or to all cities and towns, or to
a class of not fewer than two, and by special laws enacted (1) on petition
filed or approved by the voters of a city or town, or the mayor and city coun-
cil, or other legislative body, of a city, or the town meeting of a town, with
respect to a law relating to that city or town; (2) by a two-thirds vote of
each branch of the general court following a recommendation by the governor;
(3) to erect and constitute metropolitan or regional entities, embracing any
two or more cities or towns or cities and towns, or established with other than
existing city or town boundaries, for any general or special public purpose or
purposes, and to grant to these entities such powers, privileges and immuni-
ties as the general court shall deem necessary or expedient for the regula-
tion and government thereof; or (4) solely for the incorporation or dissolu-
tion of cities or towns as corporate entities, alteration of city or town bounda-
ries, and merger or consolidation of cities and towns, or any of these matters.

Subject to the foregoing requirements, the general court may provide op-
tional plans of city or town organization and government under which an
optional plan may be adopted or abandoned by majority vote of the voters
of the city or town voting thereon at a city or town election; provided, that
no town of fewer than twelve thousand inhabitants may be authorized to
adopt a city form of government, and no town of fewer than six thousand
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inhabitants may be authorized to adopt a form of town government providing
for a town meeting limited to such inhabitants of the town as may be elected
to meet, deliberate, act and vote in the exercise of the corporate powers of
the town.

This section shall apply to every city and town whether or not it has adopt-
ed a charter pursuant to section three.

Section 9. Existing Special Laws. ■— All special laws relating to individual
cities or towns shall remain in effect and have the force of an existing city or
town charter, but shall be subject to amendment or repeal through the adop-
tion, revision or amendment of a charter by a city or town in accordance
with the provisions of sections three and four and shall be subject to amend-
ment or repeal by laws enacted by the general court in conformity with the
powers reserved to the general court by section eight.



1965.1 SENATE —No. 950. 133

HOME RULE PROVISIONS OF THIRTY-NINE STATES

The following table cites the existing constitutional and statutory provisions
which authorize local home rule in 39 states, and indicates eligible types of
municipalities and other local governments. Citations are grouped under four
headings: (a) self-executing constitutional home rule; (b) permissive consti-
tutional home rule; (c) other constitutional home rule (2 states not clearly be-
longing under preceding headings); and (d) legislative home rule. One state
(Florida) has two types of home rule provisions, and is cited under two head-
ings thus resulting in double counting. Unless otherwise indicated, all refer-
ences are to provisions of the state constitution.

(a) Self-Executing Constitutional Home Rule Provisions 121 States )

1. Alaska. Ist. class cities; Ist. class boroughs (counties); other local
government units as determined by statute on permissive constitutional home
rule basis (Art. 11, s. 19; Art. X).

2. Arizona. Cities over 3,500 in population which adopt a home rule char-
ter. (Art. XIII, ss. 1-3, 5; also, Ariz. Rev. Stats, ss. 9-281 to 9-285).

S. California. Municipal corporations and counties over 3,500 in popula-
tion which adopt a home rule charter. (Art. IV, s. 25, clause 9; Art. XI, ss. 6,
7%, 8, 8%, 11).

>!. Colorado. Cities and towns over 2,000 in population which adopt a
home rule charter; special provisions are made for four cities or city-counties
of Denver, Colorado Springs, Grand Junction and Pueblo. (Art. V, s. 25; Art.
XIV, s. 13; Art. XX).

5. Florida. Dade County (Miami metropolitan area) only. (Art. VIII, s.
11). See category (c) below re negative constitutional home rule states.

6. Kansas. All cities adopting a home rule charter (Art. XII, s. 5).

7. Louisiana. All municipalities adopting home rule charter; special pro-
visions are made for four parishes (counties) of East Baton Rouge, Jefferson,
New Orleans and Shreveport. (Art. XIV, ss. 3A, 3C, 3D, 22, 40, 48).

8. Maryland. All municipalities and counties; special provisions for Balti-
more. (Art. 111, s. 48; Art. XI-A; Art. XI-E).

9. Michigan. Any county, city or village (Art. IV, s. 29; Art. VII; Mich.
Rev, Stats., c. 49, ss. 5.2071 5.2118).

10. Minnesota. Any city or village; counties and other local government
units as determined by statute on permissive constitutional home rule basis
(Art. IV, s. 33; Art. XI; Minn. Stats, of 1957, c. 410).

11. Missouri. All municipalities over 10,000 in population and all counties
over 85,000 in population, which adopt home rule charters; special provision
for St, Louis (Art. VI, ss. 15, 18a-18d, 19-22, 30a-33).

12. Nebraska. Communities over 5,000 in poulation which adopt a home
rule charter (Art. 111, s. 18; Art. XI, ss. 2-5).

APPENDIX B
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13. New York. Any local government, except a county wholly included
within a city (Art. VIII, s, 12; Art. IX; Art. XIII, ss. 13-14; Laws of 1963, cc.
843-844).

H. Ohio. Any county or municipality (Art. X, ss. 1, 3, 4; Art. XVIII, ss.
2, 3, 7, 13).

15. Oklahoma. Communities over 2,000 in population, which adopt a home
rule charter. (Art. XVIII, ss. 1-36).

16. Oregon. Every county, city and town. (Art. 111, s. 23; Art. VT, s.
10; Art. XI, ss. 2, 2a, 10).

17. Rhode Island. Cities and towns which adopt a home rule charter
(Amendment XXVIII).

18. South Dakota. Any municipal corporation (Art. X, ss. 4-5).

19. Tennessee. All municipalities which adopt a home rule charter (Art.
XI, s. 9).

20. Texas. All cities over 5,000 in population; counties over 62,000 in
population; smaller counties, by statute on permissive constitutional home
rule basis (Art. IX, s. 3; Art. XI, s. 5; Texas Code, ss. 1165-1175).

21. Utah. All incorporated cities and towns which adopt a home rule
charter (Art. VI, s. 26; Art. XI, s. 5).

(b) Permissive Constitutional Home Rule Provisions (10 States )

1. Georgia. Any city or town (Amendment s. 2-8301; no H.R. law enacted)
Self-executing constitutional home rule amendment has been approved by
legislature for submission to voters.

2. Hawaii. Every political subdivision. (Art. VII, ss. 1-5; Session laws of
1963, c. 73 re county home rule; Honolulu, only municipality, granted home
rule by Session Laws of 1955, c. 277 and Session Laws of 1959, c. 261).

3. Nevada. Any city or town. (Art. VIII, s. 8; no home rule law enacted).

h- New Jersey. Any municipal corporation or county (Art. IV, s. 7; N.J.
Rev. Stats. Title 40).

5. New Mexico. City-counties of 50,000 or more inhabitants (Art. IV, s.
24; Art. X, s. 4).

6. Pennsylvania. Cities of 10,000 or more inhabitants (Art. 111, ss. 7,
34; Art. XIV, s. 8; Art. XV, ss. 1, 4; see 1949 Penn. Acts, c. 155 for Ist. class
city enabling law which benefits only Phil., and 1957 Acts, c. 399 for 3rd class
cities enabling law).

7. Virginia. Any city or town over 50,000 in population (Art IV s 65-
Art. VIII, s. 117; Va. Code, ss. 15-65.1 to 15-65.4).

8. Washington. Any city of 10,000 or more inhabitants, and any county.
(Art. 11, s. 28, c. 1.8; Art. XI, ss. 4. 10, 11, 16; Wash. Rev. Stats ss 8948-
8982).

9. W. Virginia. Municipalities over 2,000 in population. (Art VI s 39a-
W.Va. Code of 1943, c. 8A).

10. Wisconsin. All cities and villages; city-counties with population of
250,000 or more (Art. XI, s. 3; Wise. Stats., cc. 59, 62 and 66).
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(c) Negative Constitutional Home Rule Provisions
Not Clearly Belonging in Two Above Categories (2 States)

1. Florida. All municipalities. (Art. 111, s. 24; see Fla, Stats., ss. 16.601 to
16.615 permitting any city or town to adopt and amend its own charter).

Florida is also listed in group (a) above.
2. Illinois. Special acts affecting individual municipalities and counties

forbidden except in case of Chicago, which is granted a “home rule” veto
power over certain acts applicable to that city (Art. IV, ss. 22 and 34).

( d ) Legislative Home Rule Only (7 States)

1. Connecticut. Any city, town or borough adopting a home rule charter.
(Conn. Rev. Stats., cc. 16, 99 and 105).

2. lowa. Municipal corporations generally (lowa Rev. Code of 1962, Title
XV, s. 368.2). In addition, four special charter cities have home rule under
a "grandfather” clause of an 1857 statute repealing an earlier 1851 general
enabling law (lowa Rev. Code, 1946, ss. 420.286-420.288).

3. Mississippi. Special charter cities. (Miss. Rev. Code, 1942, s. 3787).

If. New Hampshire. Any city (N.H. Rev. Stats., cc. 49-A and 53-A; Acts
of 1963, c. 275).

5. No. Carolina. Any municipality. (N.C. Gen. Rev. Stats., 1943, c. 160,
353-363).

6. So. Carolina. Any city or town. (S.C. Civil Code, s. 7224)

7. Vermont. Any municipality (Vt. Acts of 1963, c. 120).




