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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council herewith
submits a report relative to “Political Activities of Public Em-
ployees.” This study and report stem from Senate Order No. 840
of 1964, which in turn was based on House No. 1277, filed by Rep.
Levin Campbell of Cambridge.

Since the Legislative Research Bureau is limited to statistical re-
search and fact-finding, the report contains no recommendations
for legislative action. It does not necessarily reflect the opinions
of the undersigned members of the Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. MAURICE A. DONAHUE of Hampden,
Chairman

Rep. JOHN T. TYNAN of Boston,
Vice Chairman

Sen. NEWLAND H. HOLMES of
Norfolk and Plymouth

Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. WALLACE B. CRAWFORD

of Pittsfield
Rep. HAROLD L. DOWER of Athol

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: Senate Order No. 840 directed the Legislative
Research Council to investigate and study the “eligibility of em-
ployees and non-elective officers of the Commonwealth and its
instrumentalities, authorities and political sub-divisions to become
candidates for and to serve in elective offices of the Commonwealth
and its political subdivisions.”

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Scope and content have been
limited by the policy which restricts Bureau manuscripts to factual
information, without recommendations.

The preparation of this report was the primary responsibility of
Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau

$

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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A Cambridge incident in 1963, involving a policeman who ran
for City Council, resulted in the filing of a bill by Rep. Levin Camp-
bell of that city, calling for a study into the question of public em-
ployees running for public office. This study was finally referred
to the Legislative Research Council.

The Massachusetts General Court has apparently indicated
little interest in the subject, since only four bills attempting to
change the present liberal policy have been filed in the past decade.
The first three were defeated and the fourth is the basis of this
report.

Present Policies In Massachusetts

In 1892, Justice Oliver Wendell Holmes of the Massachusetts
Supreme Court stated in a famous decision that “The petitioner
may have a constitutional right to talk politics, but he has no
constitutional right to be a policeman.” This decision has served as
the basis for much of the subsequent federal and state legislation
restricting the political activities of public employees.

However, aside from a few local restrictions on the policemen and
firemen of Massachusetts, its state and local government employees
are free to run for elective office, to campaign for other candidates,
and, in general, to play as active a role in politics as they please.

Only two statutes might be considered as bars to active political
participation by public employees. One of these statutes prohibits
*olicitation of campaign funds by public employees (G.L. c. 55, s. 11),
and the other forbids their political contributions to campaigns of
other public employees, state legislators and city councilmen and
aldermen (G.L. c. 55, s. 13). For reasons explained in the text,
these statutes have never been enforced.

POLITICAL ACTIVITIES OF PUBLIC EMPLOYEES

SUMMARY OF REPORT

Introduction
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Opinions of Those Involved

The State Civil Service Department, the State Employees Associ-
ation and the State Employees Union of Massachusetts all agree
that there has been no real abuse of the present liberal policies, and
believe that tighter limits upon political activities of public em-
ployees would be unwarranted. The only exception to such a policy,
to which all likewise agree, concerns employees engaged in law en-
forcement, whose political activities are deemed a proper field of
control. tI

Federal Hatch Act

The Federal Hatch Act of 1939 and the amendments of 1940 are
largely a codification of earlier executive orders and statutes. The
act restricts political activities by federal employees and by those
state and local employees working for state and localagencies which
are supported in whole or part by federal grants or loans.

The Hatch Act has been strongly attacked, particularly on the
grounds of (a) the distinctions drawn between federal department
heads and local department heads, and (b) the penalties applied
for violations by federal and local government employees. As a
matter of fact, Congress has twice removed state and local em-
ployees from the jurisdiction of the act, but on each occasion the
action has been vetoed by the President.

Nearly half of the nine million public employees in the nation are
covered by the Hatch Act. However, the act is not nearly as re-
strictive as some would think. Thus, such employees may not only
vote, but may join political parties, contribute to political campaigns
sign nominating petitions and display signs, posters and badges.

The Supreme Court of the United States has several times upheld
the validity of theAct.

Controls in Other States and Cities

To obtain information on practices elsewhere, interrogations werS'
sent to all of the states. In the replies received by the Legislative
Research Bureau from 40 states, 16 of them reported severe re-
strictions on the political activities of their public employees. The
other 24 states reported few if any restrictions. Massachusetts is
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therefore in line with the latter majority. Several of the states pro-
hibit only the activities of certain law enforcement officials.

Cities, towns and counties throughout the United States report
varying degrees of restrictions. If their employees are covered by
civil service, there is more inclination to bar them from political
activity. Restrictions are rarely applied to non-merit system em-
ployees, except in the case of policemen or other law enforcement
officials.

Policies in Other Countries

This report describes in brief the restrictions on the political
activities of public employees in 14 English speaking and Western
European nations. The severity of such restrictions in the United
States is paralleled in only two other nations, Canada and the
Union of South Africa.

Seven nations apply only minor restrictions Australia, Bel-
gium, France, Germany, the Netherlands, New Zealand and Swit-
zerland. Another four nations permit almost complete freedom of
political action to their public employees Denmark, Finland,
Norway and Sweden.

Great Britain regulates political freedom in accordance with the
importance of the public office or position. Two-thirds of its em-
ployees are not restricted in any way. Twenty-five per cent, in
higher echelons, are granted discretionary political action. The
few remaining policy making employees are forbidden all political
activity.

Throughout all of these countries the severity or liberality of
their policies of employee limitations depends upon such factors as
the type and history of national government. Broadly speaking,
however, where the civil service is strong, respected and well-paid,
employees are usually granted more freedom to take whatever
political action thy desire.

Arguments in Favor of Restriction

Restrictive legislation on both the federal and local levels has
been designed for two purposes, (1) to protect the individual pub-
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lie employee from the pressures and dangers of the spoils system,
and (2) to protect the integrity, efficiency and continuity of the civil
service system. These objectives have been accomplished and there
must be no relaxation, according to the view of the proponents
of restrictive legislation.

Nearly every private employer demands loyalties and standards
which curtail constitutional rights of his employees. Government
should be allowed the same leeway. As already noted, even under
the restrictions of the Hatch Act, and much of the restrictive state
legislation, public employees are still permitted to exercise certain
political freedoms. As a matter of fact, they are allowed to do more
tlian most private citizens actually do.

No one complains that the members of our military services
are second-class citizens because they are expected to refrain from
political entanglements. The same argument applies with equal
fores to all public employees.

Arguments Against Restriction

To prohibit political activity by public employees deprives them
of constitutional rights.

These employees are more knowledgeable and more interested in
government than most citizens, and barring them from politics
means that good and efficient government on all levels suffers.

Citizens are always being urged by private employers to play an
active role in politics and government. Yet, that very government,
the biggest employer of all, takes the opposite viewpoint.

If public employees are deprived of their constitutional rights
because they might “exercise or be susceptible to a corrupting in-
fluence,” then the same argument applies to farmers, business peo-
ple, labor unions and other elements in the country that have an
interest in government policies and regulations.

If there is danger of coercion of public employees, then the rem-
edy is punishment of those who coerce rather than the deprivation
of the rights of those who are coerced.
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In 1963, a member of the Cambridge police force with the rank
of plainclothes detective was a candidate for the City Council. Fol-
lowing his defeat in the election, he was demoted to the uniform
force by the Chief of Police who based his disciplinary action upon
the following 1961 departmental regulation;

“Officers will avoid all discussions, religious or political, at the station.
They shall not interfere in or make any use of the influence of their office
in elections, but may quietly exercise the right of suffrage as other citizens.
No police officer of this Department shall, directly or indirectly, give,
solicit or receive, or in any manner be concerned in giving, soliciting or
receiving any assessment, subscription or contribution for any political
party or for any candidate for city office.” (Rule 27 1301).

The incident aroused considerable local interest and contro-
versy. Some persons argued that the ordinance did not specifically
forbid a police officer from becoming a candidate for local public
office. Others pointed out that such a restraint was at least implied
in the language of the ordinance, because it is today a practical im-
possibility to campaign for office without funds, and the above
ordinance forbids the solicitation of funds.

In any case, Rep. Levin H. Campbell, of the 2nd Middlesex Dis-
trict, filed House, No. 1277, calling for a study by a special com-
mission of the eligibility of state and local employees and non-elec-
tive officials to become candidates for and to serve in elective office.
This bill was changed in the Senate to call for a study by the Legis-
lative Research Council (Senate, number 840) and was adopted by
both houses on May 20, 1964. The text of Senate, number 840 is re-
printed on the inside of the front cover of this report.

POLITICAL ACTIVITIES OF PUBLIC EMPLOYEES

CHAPTER I. INTRODUCTION

Background to Present Study Directive
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The Massachusetts General Court apparently has exhibited little
interest in the political activities of public employees, judging by
the fact that a careful examination of the legislative Bulletin of the
past decade discloses only four bills as having been introduced on
the subject, as follows:

House, Number 1972 of 1955, filed by Rep. William C. Sullivan
of Springfield, would have required the reinstatement to their for-
mer civil service positions of persons who have served in elective
posts and seek to return. This bill was given “next annual session,”
which means it was killed. Under the old and continuing statute,
such persons may be reinstated upon approval of the appointing
authority and the Civil Service Director (c. 31, s. 46C). Under Civil
Service Rule 18, which has the effect of law, such reinstatement
may occur without examination within one year after service in
elective office, also subject to approval of the Civil Service Director.

House, Number 2881 of 1962, filed by Rep. Julius Ansel of Boston
would have granted the right to all civil service employees in
the Commonwealth to seek election to public office. This bill was
given “leave to withdraw,” perhaps, as will be shown later, because
there has never been a statute which forbids government employees
from becoming candidates.

Senate, Number 116 of 1964 was filed by Senator Francis X.
McCann of the 2nd Middlesex District. His action also stemmed
from the above Cambridge police incident of last year. The bill
would have amended the statutory provision (G.L. c. 43, s. 108) to
eliminate the present prohibition against solicitation of campaign
funds by public employees in Plan A cities, if they are themselves
candidates for public office. It was rejected.

Finally, Senate, Number 840 of 1964 (House, Number 1277), as
previously noted, resulted in this study.

In view of this paucity of proposed legislation in recent years, the
General Court would seem to have little interest in the political ac-
tivities of public employees, or at any rate, is apparently satisfied
with present policies.

Little Legislative Interest



SENATE —No. 951.1965.] 13

Over seventy years ago, a New Bedford policeman was discharged
in 1891 for soliciting votes in a political campaign, in violation of
a departmental rule forbidding political activity. He brought an
action eventually appealed to the Massachusetts Supreme Court.
In the decision of the Court, Justice Oliver Wendell Holmes
made his famous statement, much quoted since that time; “The pe-
titioner may have a constitutional right to talk politics, but he has
no constitutional right to be a policeman.” (155 Mass. 216).

This one case has had a powerful effect upon subsequent restric-
tive legislation. It has constituted not only the direct or indirect
basis of most state statutes, but of the Federal Hatch Act as well.

Although Massachusetts has several laws which apparently limit
the right of public employees to engage in political activities, for
all practical purposes there is no real statutory restriction against
those activities. The Massachusetts restrictive legislation is fairly
innocuous.

The most important of these statutes is the so-called “Baby Hatch
Act”, which bars appointive state and local paid employees from
soliciting campaign funds in the following terms:

“No person employed for compensation, other than an elected officer,
by the Commonwealth or any county, city or town shall directly or indi-
rectly solicit or receive any gift, payment, contribution, assessment, sub-
scription or promise of money or other thing of value for the political
campaign purposes of any candidate for public office or of any political
committee, or for any political purpose whatever; but this section shall
not prevent such persons from being members of political organizations or
committees.” (G.L. c. 55, s. 11).

A companion statute bars any public employee, state or local,
from contributing directly or indirectly, to either the campaign
funds of another public employee, or to the campaign funds of state
legislators, city councilmen and aldermen. (G.L. c. 55, s. 13).

Enforcement of these statutes, particularly the first of them,
would raise a formidable obstacle to the candidacy of any public
employee. After all, even minor political campaigns cannot be suc-
cessfully conducted without funds in this day and age. Very few

CHAPTER H. STATE AND LOCAL
CONTROLS IN MASSACHUSETTS

So-Called Baby Hatch Act
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public employees possess such finances, and solicitation is forbidden
them by the statute. The device of “campaign committees” would
also seem to be closed to them because the statute forbids “indirect”
as well as direct solicitation. Similarly, contributions or solicitation
in the name of a spouse or other relative would seem to be pre-
cluded for the same reason.

In spite of the fact that many public employees are candidates
for elective office every year, both the Elections Division of the
office of Secretary of State, and the office of the Attorney-General
report that there has never been a prosecution under the above
statutes since their adoption in 1884.

This apparently callous disregard of the law, in the opinion of
legal experts, reflects its complete unworkability. Designed to pre-
vent a few scattered cases of pressure being applied to state civil
service employees for campaign contributions, the statute encom-
passes all public employees, outside and inside civil service, both
state and local. As one observer has described this situation, the
house was burned to the ground to get rid of the mice.

One example of the scope of the statute may be found in the elec-
tive office of the Attorney-General. This official appoints some 20
assistants, plus stenographic and office help. These people all owe
their jobs to the man who appointed them, are usually his friends,
and would normally be glad to contribute to his campaign for re-
election. The statute prohibits them from so doing. It is extremely
doubtful that the Massachusetts General Court in 1884 intended
so broad a construction of the law, and it is doubtful that the Gen-
eral Court would go that far at this time.

In any case, whether or not the statute is enforced, the label of
“Baby Hatch Act” is not applicable, as the next chapter of this re-
port will indicate at some length. The Federal Hatch Act is so
much more comprehensive and so much more severe that the Mas-
sachusetts law is really not comparable with it.

Other Restrictive Statutes
A few other statutory restrictions apply to political activities of

public employees in Massachusetts, but they are either indirect or
ineffective as deterrents. Thus,

“A person shall not at the same time receive more than one salary
from the treasury of the commonwealth.” (G.L. c. 30, s. 21),
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Obviously, this statute is no bar to running for elective office. A
state employee who wins elective state office can arrange a leave
of absence or merely resign from his state job. As already noted,
he will have little difficulty in obtaining reappointment once his
elective service is completed. Furthermore, the Attorney General
has ruled that payment of two state salaries is proper under a
variety of circumstances.

Thus, if a legislator has received his full legislative salary for
a given year, he may accept a salary from another state agency
during the same year (Op. A.G. 3/5/36).

Extra compensation for overtime services is proper (2 Op. A.G.
1902).

The Legislative Research Bureau may pay wages to a state em-
ployee for services rendered to it outside of regular working hours
and not required in the performance of his normal duties (Op. A.G.
9/21/55).

And, there are several other exceptions which have been af-
firmed by the office of the Attorney-General.

It is apparent that the statute does not forbid simultaneous pay-
ment of salaries by separate state and local governments. Thus,
some members of the General Court also now serve as mayors or
selectmen in their local communities, or in some other paid local
capacity.

Under the following statutory provisions city officials are usually
prohibited from receiving two salaries from any community they
serve:

“No member of the city council shall, during the term for which he
was chosen, either by appointment or by election of the city council or of
either branch thereof, be eligible to any office the salary of which is pay-
able by the city.” (G.L. c. 39, s. 8); and

“No member of the school committee shall, while a member thereof,
hold any office or position, the salary or compensation for which is payable
out of the city treasury.” (G.L. c. 43, s. 32).

In other words, a state employee cannot receive two salaries
from the state, and a local employee cannot receive two salaries
from his local government, but both types of employee may receive
two salaries from the two levels of government. There are many
exceptions to this generalization, but, clearly, the quoted provisions
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and several other obscure and even less pertinent laws, offer little
hindrance to political activity by public employees in Massachu-
setts.

The historic Holmes decision in the police case of 1891 estab-
lished the authority of Massachusetts cities and towns to enact
all reasonable ordinances restricting the political activities of their
public employees. For that matter, such restrictions may be im-
posed by executive order of a mayor, city manager or board of
selectmen or even by a department head.

Generally speaking, however, local public employees in Massa-
chusetts have not been prohibited from engaging in partisan polit-
ical activity. Of 12 cities which replied to a questionnaire of the
Legislative Research Bureau on this score, only four reported
restriction of local political activities. In one of these
four localities, a City Manager laid down an order some 10
years ago requiring candidates for public office to take leaves of
absence. This executive order is apparently applicable to all city
employees. It has never been rescinded, although several City
Manager successors have come and gone since that time, and some
doubt exists as to whether the order still stands.

Of the other three cities reporting restrictions, two restrict only
the police, and Boston alone restricts both police and firemen. In
the latter case, Boston’s Police and Fire Commissioners apply the
following respective rules:

“A member of the police force shall not take part in politics for or
against any candidate or political party at any time or any place, and shall
not solicit or make any contribution to any candidate for political office or
to any political party.” (St. 1906, c. 291, s. 11 as appearing in St. 1962,
c. 332, s. 1).

“Members of the Fire Department shall not participate in politics, and,
beyond voting, shall not take part in politics or political contests, or en-
gage in any public controversy concerning candidates or issues.” (Under
St. 1895, c. 449, s. 10).

However, policemen and firemen are specifically permitted to
distribute material relating to referenda involving issues of compen-
sation and conditions of employment (G.L. c. 54, s. 65).

Local Approach
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In general, therefore, city and town employees in Massachusetts
are not barred from political pursuits, aside from those local em-
ployees covered by the Federal Hatch Act, (see the following chap-
ter) and a few policemen and firemen.

Civil Service Department. The State Civil Service Department
is of the opinion that the status quo in Massachusetts should not
be disturbed. Its officials believe that, with rare exceptions, state
employees have not abused the freedom now granted them to take
an active part in politics. The imposition of restrictions is believed
to be a denial of the right, in fact the duty, of all citizens to play
an active role in government, and is particularly undesirable for
employees who normally know more about their government than
the average citizen and have a greater interest in it. Hence, the
Department is inclined to favor restrictions only on certain law en-
forcement officials, whose unlimited political activities could lead
to awkward, embarrassing and possibly frightening situations.

State Employees Union. State employees, through the President
of their union, agree with the Civil Service Department that pres-
ent controls over political activities of public employees are more
than sufficient. Actually, these employees echo the sentiments of
their parent organization, the A.F.L. - C.1.0., in opposing that
Federal Hatch Act jurisdiction which is now in effect for some state
and local personnel.

But, the union does have three pertinent and interesting observa-
tions, as follows:

(1) The union agrees there is merit in restricting the political
activities of policemen.

(2) The union feels quite strongly that a public employee elected
to public office should be immediately required to take a leave of
absence from his job, whether local or state. Dual job-holding is
opposed, even if one job is local, unless both positions are elective.

(3) The union believes that an elective official is automatically
entitled to return to his old job following elective service. As has
been noted, such return is dependent upon approval of both the
appointing authority and the Director of Civil Service.

Reactions to Restrictive Proposals
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State Employees’ Association. This Association, much larger
than the State Employees Union, is not attached to any national
organization, but is independent and local. Through its President,
it takes a position very similar to that held by the State Civil Serv-
ice Commission and the state employees’ union, namely, that
public employees should be permitted complete latitude in political
activities. The Association also agrees, however, that restrictions on
police are warranted, and that they should perhaps be extended to
cover all law enforcement personnel. There is also agreement with
the union on the subject of dual job holding.

U. S. Policies Prior to Hatch Act

The Federal Hatch Act of 1939 is the best known restriction on
the political activities of public employees. What is less frequently
appreciated is the fact that in many respects this statute is mere-
ly a codification and restatement of previous practice.

Thus, more than a century ago, President Thomas Jefferson
wrote the substance of a present day executive order, namely:

“The right of any officer to give his vote at elections as a qualified citizen
is not meant to be restricted, nor, however given, shall it have any effect
to his prejudice; but it is expected that he will not attempt to Influence
the votes of others nor take any part in the business of electioneering, that
being deemed inconsistent with the spirit of the Constitution and his
duties to it.”

Tills view was followed by an official statement of Daniel Webster,
in his capacity as Secretary of State in the cabinet of President
William Henry Harrison, in these words:

CHAPTER 111. FEDERAL HATCH ACT

“The President . . . directs that information be given to all officers
and agents in your department of the public sendee that partisan inter-
ference in popular elections, whether of state officers or officers of this
government . . . will be regarded by him as cause of removal.

“It is not intended that any officer shall be restrained in the free and
proper expression and maintenance of his opinions respecting public men
or public measures. But persons employed under the government and
paid for their services out of the public treasury are not expected to take
an active or officious part in attempts to influence the minds or votes of
others, such conduct being deemed inconsistent with the spirit of the
Constitution and the duties of public agents acting under it . .

.”
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Subsequently Theodore Roosevelt served as U. S. Civil Service
Commissioner for six years, and hence came to be regarded as a
very well informed President on the subject matter of civil service
employees. After election as President, he issued the following ex-
ecutive order:

Rule 1. “No person in the executive civil service shall use his official
authority or influence for the purpose of interfering with an election
or affecting the result thereof. Persons who by the provisions of these
Rules are in the competitive classified service, while retaining the right
to vote as they please and to express privately their opinions on political
subjects, shall take no part in political management or in political cam-
paigns.”

Supplementing such executive orders there has occurred the fol-
lowing statutory treatment under the federal appropriation bill for
1867which provided that:

“all executive officers or employees of the United States not appointed
by the President . . . are prohibited from requesting, giving to, or receiv-
ing from any other officer or employee of the government any money or
property or other thing of value for political purposes.”

The Civil Service Reform Act of 1883 widened the scope of this
1867 statute by forbidding solicitations or payments for political
purposes by non-employees on federal premises. Finally, the de-
mand for codification and amendment of this and other statutes
led to the enactment of the comparatively recent Corrupt Practices
Act of 1925.

The Hatch Act

Background. The Hatch Political Activities Act of 1939 was
therefore, neither innovation nor accident, but developed from
years of precedent. The depression of the 30’s, the entrance of the
federal government into the public assistance field, and the rapid
expansion of other types of federal grants, brought charges of fraud
and politics in the administration of the various programs.

Public concern over the use of relief funds by the Works Prog-
ress Administration (WPA) and other agencies, resulted in a Sen-
ate committee being created in 1937 to investigate “unemploy-
ment and relief”. A member of this committee, Senator Carl Hatch
of New Mexico, offered an amendment to the Emergency Relief
Appropriation bill of 1938 to bar federal relief administrators from
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During the election campaigns of the same year, more charges
of misuse of federal relief funds arose. Another committee, of
which Senator Hatch was also a member, made several recommen-
dations to restrict the political activities of relief officials and their
financial contributions.

Senator Hatch subsequently filed a bill, Senate, No. 1871, incor-
porating such recommendations. This bill, as amended in the Sen-
ate and House, eventually passed and was signed into law as the
Hatch Political Activities Act, by President Franklin D. Roosevelt,
on August 2,1939.

It would serve no useful purpose to reprint the detailed provi-
sions of the entire Hatch Act with its penalty clauses. Instead only
the two most important sections for this study are quoted below.
They forbid political activities of certain federal and state employ-
ees, respectively:

using their authority to influence elections; the amendment was de-
feated.

Provisions of the Hatch Act

Sec. 9. (a) It shall be unlawful for any person employed in the executive
branch of the Federal Government, or any agency or department thereof,
to use his official authority or influence for the purpose of interfering with
an election or affecting the result thereof. No officer or employee in the
executive branch of the Federal Government, or any agency or department
thereof, shall take any active part in political management or in political
campaigns. All such persons shall retain the right to vote as they may
choose and to express their opinions on all political subjects and candi-
dates. For the purposes of this section the term “officer” or “employee”
shall not be construed to include (1) the President and Vice President of
the United States; (2) persons whose compensation is paid from the ap-
propriation for the office of the President; (3) heads and assistant heads of
executive departments; (4) officers who are appointed by the President,
by and with the advice and consent of the Senate, and who determine
policies to be pursued by the United States in its relations with foreign
powers or in the nationwide administration, of Federal laws.

Sec. 12.1 (a) No officer or employee of any State or local agency whose
principal employment is in connection with any activity which is financed
in whole or in part by loans or grants made by the United States or by
any Federal agency shall (1) use his official authority or influence for the
purpose of interfering with an election or a nomination for office, or affect-
ing the result thereof, or (2) directly or indirectly coerce, attempt to
coerce, command, or advise any other such officer or employee to pay,
lend, or contribute any part of his salary or compensation or anything

i Added in 1940.
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else of value to any party, committee, organization, agency, or person for
political purposes. No such officer or employee shall take any active part
in political management or in political campaigns. All such persons shall
retain the right to vote as they may choose and to express their opinions
on all political subjects and candidates. For the purposes of the second
sentence of this subsection, the term “officer or employee” shall not be
construed to include (1) the Governor or the Lieutenant Governor of any
State or any person who is authorized by law to act as Governor, or the
mayor of any city; (2) duly elected heads of executive departments of any
state or municipality who are not classified under a state or municipal
merit or civil service system; (3) officers holding elective offices.”

It will be noted that there is a difference of some importance in
the treatment of federal and state officials. The President’s cabinet
members and all other federal department heads and assistants are
exempted from the Act, whereas only elected state department
heads are so excluded. Hence, all Massachusetts department heads
and almost all municipal department heads come within the pur-
view of the Hatch Act, whenever their departmental activities are
supported, even nominally, by federal grant or loan.

Another significant difference is in the penalties invoked. Thus,
violations of statutory provisions by federal employees were orig-
nally punishable by removal from office. Later, the U. S. Civil Sei’v-
ice Commission, as the enforcement agency, established a lesser
penalty of 90 days suspension. Still later, a statutory amendment
of 1962 further reduced that minimum penalty to 30 days suspen-
sion.

On the other hand violations by state employees bring much
stiffer penalties, their suspension and a prohibition against
their being rehired by any state agency for at least 18 months. If
the state does not comply, the federal aid to the agency concerned,
is reduced by an amount equal to two years salary of the guilty
employee.

This wide variation in minimum penalties of federal and state
employees has long been a bone of contention.

Aynendments to the Hatch Act

The Hatch Act has been frequently amended since 1939, mostly
in minor degree. Some of these changes have made special provi-
sion for federally impacted areas, notably in certain cities and
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towns of Maryland and Virginia but also elsewhere. If federal em-
ployees and their families constitute at least half the voting popu-
lation in such an area, the restrictions of the Hatch Act are relaxed.

The greatest furore over the provisions of the Act has arisen
in its application to state employees. Amendment after amend-
ment has been introduced calling for repeal of Section 12 which
applies the Hatch Act to certain state employees. Twice, both
Houses of Congress have passed such an amendment but it has then
been vetoed in turn by Presidents Truman and Eisenhower.

The United States Supreme Court has upheld both the federal
and state restrictions of the Hatch Act in two sweeping decisions
of 1947. One of these deals with Section 9, applicable to federal em-
ployees, United Public Workers (CIO) v. Mitchell (330 U. S.
75 and the other to Section 12, applicable to state employees
Oklahoma v. United States Civil Service Commission (330 U. S.
127).

In both instances, the decisions were made on a five to two basis,
with two justices abstaining. Some critics call the decisions abridge-
ments of the constitutional rights of public employees.

In the former federal case the court held that the Hatch Act
merely confirmed a long standing requirement of the Civil Service
Commission that civil servants remain politically neutral, and that
the purpose of the Act lay within the proper sphere of Congres-
sional authority.

In the latter Oklahoma state employee decision, the court stated
that “while the United States . . . has no power to regulate local
political activities . . ~ it does have power to fix the terms upon
which its money allotments to states shall be disbursed.”

Other cases have followed the two leading cases, with similar
results. Beyond question the Hatch Act has become firmly estab-
lished as the law of the land. At this time nearly half the nine
million public employees in the United States come within its juris-
diction.

Constitutionality Upheld



1965.] SENATE— No. 951. 23

State Controls

To obtain useful information about what other states have done
and are doing, interrogatories were sent to all the states. Out of
40 replies received, 16 states reported complete or very severe re-
strictions on the political activities of their state employees, and the
remaining 24 indicated few, if any, restrictions. Hence, the mild
policy of Massachusetts is in accord with the latter majority of the
states which reported.

It must be understood that the state backgrounds of these restric-
tions vary markedly. Although most states have merit or civil
service systems for some state employees, all of them also have
numbers of employees, sometimes entire departments, outside the
civil service; wherever restrictions are imposed, they generally
apply only to merit system employees, not to political appointees.

Several states apply restrictions only to their state police. Others
go beyond uniformed personnel to include either policy making offi-
cials only, or lesser officials like game wardens.

Some states condone any political activity outside of office hours,
other states allow it if there is no conflict with official employee
duties. Again, there are states which permit leaves of absence so
that employees may run for public office, while other states re-
quire leaves of absence after such employees have been elected
to office.

Furthermore, there are states which deal more harshly with
their state employees than the Hatch Act does with federal em-
ployees. Thus, the States of Oklahoma and Connecticut, respective-
ly forbid political activities in the emphatic terms indicated be-
low;

CHAPTER IV. CONTROLS IN OTHER STATES AND CITIES

0 Oklahoma. “No employee in the classified service shall be a member of
any national, state or local committee of a political party or an officer
or a member of a committee of a partisan political club, or a candidate for
nomination or election to any paid public office, or shall take part in the
management or affairs of any political campaign, except to exercise his
right as a citizen privately to express his opinion and to cast his vote.”
174 O.S. Supp. 1959, S. 818 Par. 687).
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Connecticut. “No person employed in the classified service shall participate
in any manner in any political activity on behalf of any political party
or candidate for election other than to cast his vote in any election and
express his opinion as a citizen with relation to any political issue before
the electorate . ..” (1949 Rev., S. 375).

The freedom of employees in cities, towns and counties through-
out the United States to engage in political activities depends in
large measure upon whether those employees are within the civil
service. In a few instances, state restrictions are applied to cover
all local employees. In the great majority of states, including Mas-
sachusetts, local governments do as they please.

Many municipalities have merit systems for most of their em-
ployees, but others do not. Unclassified employees are usually not
restricted. But, there is no hard and fast rule regarding restrictions
on either classified or unclassified employees. A merit system is
not always accompanied by restrictions, while there are instances
where unclassified employees are restricted.

Comparatively few counties have merit systems. Nearly every-,
where, county jobs are regarded as the legitimate prizes of political
victory, and their holders are usually left free to engage in any type
of political activity. In a few states, the larger counties may insti-
tute a merit system or must do so. These systems normally
forbid certain political activities; e.g. Montgomery County, Mary-
land, forbids any political activity on the part of its employees.

Municipalities often prohibit political activities of policemen,
whether or not they are covered by civil service. Other cities ex-
tend this prohibition to include most or all merit system employees,
usually because of charter provisions, sometimes by departmental
rulings.

Large cities like Philadelphia, Cincinnati, New York, St. Louis
and Cleveland impose varying restrictions on political activities.
Some allow non-partisan activities only. Most of them forbid cam-
paign contributions by employees. Some allow participation in
election contests for public office under certain conditions which
usually include the requirement of leaves of absence during election
campaigns.

Local Controls
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In any case, it is quite clear that there is no uniformity whatso-
ever in the manner in which cities, towns and counties regulate
the political activities of their public employees.

Just as certain federal employees were restricted long before pas-
sage of the Hatch Act of 1939, even before passage of the Civil Serv-
ice Act of 1883, so too have local employees been restricted long
before the establishment of civil service or merit systems.

Because of this background, the issue of political restrictions on
local public employees has been the basis of many state court de-
cisions. Thus, cases are listed for 12 states in American Law Re-
ports (Fla., Ind., La., Mass., Mo., N. Y., Ore., Ohio, Penn., Vt., Va.,
and Wis.).

In general, the courts have followed the doctrine laid down
by Justice Holmes in the Massachusetts case. They conclude that
governmental agencies have the authority to impose conditions of
employment, and that when the individual accepts public employ-
ment he must waive certain political rights, whereas he may re-
fuse public employment and retain his rights.

Great Britain

Because of the comon backgrounds of language, law and culture,
all levels of government in the United States look to Great Britain
for suggestions, for comparisons, for experience. And the English
have a long and interesting experience with the question of political
activities among public employees.

For many years, the English civil servant was not allowed even
to vote. Then there was another long period during which civil
servants could not belong to employee organizations which had even
the slightest political objectives. Finally, public employees were
expected to abide by a tradition which required them at all times
to maintain a reserve on political matters. This code was sub-

CHAPTER V. POLICIES IN OTHER COUNTRIES
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ject, however, to individual departmental interpretation, which
naturally led to a variety of practices.

During World War II the civil service nearly doubled in numbers,
resulting in a strong demand for greater political freedom of action
and for uniformity of interpretation of the restrictions imposed.
The Labor government created a commission in 1948 to study the
problem, and the Conservative government issued a “white paper”
five years later embodying for the most part the recommendations
of that earlier commission.

Since that time, the British civil service has been divided into
three categories so far as their political activities are concerned.

The first grouping is by far the largest, and contains two-thirds
of all government employees. It includes all so-called “industrial”
workers, such as laborers and craftsmen in government shipyards
and ordnance factories; and non-industrial employees, such as
cleaners, messengers, some technical and supervisory personnel and
all but the supervisory staff in the Post Office Department, which
in Great Britain also provides telephone and telegraph services.
This largest grouping of British public employees is permitted
complete freedom of political action. Its members may run for any
office, contribute financially to campaigns, work openly for their
candidates, in fact, they may do everything that may be done
by the privately employed.

The second, considerably smaller group of public employees,
constitute about 25% of the whole. It includes general clerical
and typing personnel, post office supervisors, and scientific and
certain technical people. These employees cannot offer themselves
for Parliament, but are otherwise free to engage in all political
activities, subject to the discretion of their departments. Depart-
mental “discretion” is generally interpreted to permit anything
which is not in conflict with government duties, and which will
not affect a department’s impartiality.

The third and smallest grouping consists of about 8% of public
employees and includes the higher executive and policy-making
personnel. These top echelon employees are forbidden any political
activity.
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For comparative purposes, the policies of other English speaking,
of Western European, and of several other democratic nations are
very briefly summarized below. It will be noted that their policies
can be roughly segregated into the three categories of (a) severe,
like the United States, (b) moderate or intermediate, like Great
Britain, and (c) mild or non-existent, of which the best example is
Sweden.

In general, the harshness of the restrictions on political activities
in these foreign countries depends in great degree upon the char-
acteristics of the government service. Where the civil service of
a country is long established, respected, decently paid, and of great
integrity, employees are usually allowed fuller participation in
politics. As the status of the service drops in public esteem, em-
ployees are more and more restricted.

However, there are other important considerations to be taken
into account. These considerations include the history of the coun-
try involved, its type of government, the presence of a merit sys-
tem for its employees, and the like.

All these factors play an important part in government policies
regarding the political activities of their public employees. No at-
tempt is made to analyze them in the following brief national
summaries; to do so would be a task far beyond the scope of this
study.

Australia. Apart from the fact that public employees are not
allowed to retain their posts while serving in elective office, there
are no restrictions upon their political activities.

Belgium. The policy here is quite similar. Employees are re-
quired to take leaves of absence when elected to public office. Other-
wise, they are permitted freedom of action.

Canada. Perhaps because of its proximity to the United States,
Canadian restrictions are severe. Except for the right of govern-
ment employees to vote and to join a political party, activities are
forbidden.

Other Countries1

1 Most of the material on foreign countries is to be found in a doctoral thesis,
“The Participation of Civil Servants in Partisan Political Activities,” by
Dr. James S. Roberts, University of North Carolina, 1954.
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Denmark and Finland. All the Scandinavian countries follow the
leadership of Sweden, which imposes absolutely no restrictions.
The Swedish policy is described below in somewhat greater detail.

France. The French civil service is well trained, well organized,
and exerts a powerful influence upon the government. Public em-
ployees play a very active political role with only occasional de-
partmental restrictions.

Germany. Before World War I, German civil servants were
obliged to maintain a strict political neutrality. After the war,
they were given more freedom, but made little use of it. Under
Hitler, they were of course, tools of the government.

American and British occupation forces have attempted to remove
the German public servants from political pressures. Employees
are permitted moderate freedom in political affairs, but are ad-
vised not to participate in extremist movements.

Public employees of the national government may be candidates
for state or local office, but not in their own level of government.
Similarly, state and local employees can run for national office
but not for state or local office.

Netherlands. Policies of the low countries seem to follow those
of their French neighbors. There are very few restrictions upon
public employees.

New Zealand. Civil service has great force in New Zealand. As
is to be expected, therefore, there are very few restrictions upon
the political activities of public employees. One notable exception
is that employees cannot be candidates for Parliament.

Norway. Apart from the fact that leaves of absence are required
for public employees elected to public office, Norway like Sweden,
imposes no restrictions.

Sweden. The United States is usually considered to be at one
end of the spectrum in the area of political activities among public
employees the greatest degree of restriction. Sweden is at the
other end of the spectrum the least degree of restriction.

The reasons for Sweden’s leadership in this field are many.
Over a long period of history, the Swedish civil servant has domi-
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nated governmental affairs. He has had no difficulty in divorcing
administrative action from political beliefs. For that matter, ad-
ministrative experience has long been regarded as an excellent
qualification for public office, and many government leaders have
come from the civil service.

In summary, the merit system is strong in Sweden and Sweden’s
public employees are free to engage in any type of political activity.

Switzerland. Like the Netherlands and Belgium, Switzerland
seems to follow the example of France, and to impose few restric-
tions on its employees.

Union of South Africa. The cleavages in both the political and
social structures of South Africa are very deep. It is a nation of
colored people controlled by a small minority of whites. Hence,
the civil service must be absolutely loyal to the government. As
a result, the restrictions on the political freedoms of its public
employees are very great. In South Africa they cannot even join
a political party.

Three of the countries covered impose severe restrictions upon
the political rights or actions of their national public employees
the United States, Canada and the Union of South Africa.

The four countries of Norway, Sweden, Denmark and Finland
permit almost complete freedom of political action and thought.
Another seven nations have relatively minor restrictions; the
list consists of Australia, New Zealand, Switzerland, Belgium, the
Netherlands, France and Germany.

Great Britain is in a class by itself, with its gradations of political
freedoms dependent upon the importance of the post held. Two-
thirds of all government employees in Britain are not restricted in
any way.

It is therefore evident that the United States is one of the few
nations which are severely restrictive in this area.

The restrictions on political activities of all of the nations dis-
cussed above are listed in the accompanying Table. It should be
noted that the Table is at least ten years old and that some changes
have undoubtedly occurred during that decade. However, it is
believed to be substantially current in its most important aspects.

Summary



[Mai.SENATE —No. 951.30

Table. Political Activities Permitted Civil Servants

DualParty
Member-

Country Voting ship

Finland Yes Yes
SWEDEN Yes Yes
Denmark Yes Yes
Germany (Weinar) . . Yes Yes
Netherlands Yes Yes

Switzerland Yes Yes
France Yes Yes
Belgium Yes Yes
New Zealand .... Yes Yes
BRITAIN (Low)

. . . Yes Yes

Norway Yes Yes
Australia ...... Yes Yes
BRITAIN (Middle) .

. Yes Yes
Germany (Western) . Yes Yes

BRITAIN (High) ... Yes Yes
Canada .Yes Yes
UNITED STATES .

. Yes Yes
South Africa .... Yes No

Source: Roberts, op. cit.

Holdingandi

Yes Yes Yes Yes
Yes Yes Yes Yes
Yes Yes Yes Yes
Yes Yes Yes Yes
Yes Yes Yes Yes

Yes Partial Admin. Discretion
Yes Yes Yes No
Yes Yes Yes No
Yes Yes No No
Yes Yes No No

Yes No No No
Yes No No No

In Part No No No
No Yes Yes No

No No No No
No No No No
No No No No
No No No No

The original Civil Service Act of 1883 and the Hatch Act of
1939 were designed primarily to protect public employees from the
spoils system and to assure a strong, efficient and continuing Civil
Service. Today, most federal employees evidently still favor re-
tention of the Hatch Act. Similarly, some state and local employees
affected by the Act are quite satisfied with the status quo.

It is agreed that it is not only proper, but the duty of citizens to
take an active part in politics. Many of those holding this view,
feel, however, that the nature of the services required of certain
public employees demands that they should refrain from active
participation in politics.

Arguments in Favor of Restriction

in Foreign Countries, 1953

CHAPTER VI.
PROS AND CONS OF RESTRICTIVE LEGISLATION
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On this score, a parallel is often made of those in the military
service being required to abstain from politics. As a result, the
public is not aware of their political affiliations when military
leaders announce their candidacies for elective public office. Cer-
tainly, that same public does not believe that military people there-
fore become second class citizens, or that they are being denied
rights granted them by the Constitution. Most persons insist, so
it is argued, that the military is employed to protect the country,
not to be politically active.

The same can be said of the appointed judiciary whose members
are expected to be non-partisan and free of political involvements.

The same reasoning is applicable to all public employees, whether
on the federal, state or local level. Even those employees covered
by the Hatch Act have not been deprived of the political rights
normally exercised by most citizens. In non-partisan elections,
they are permitted complete freedom. In partisan elections they
may vote, express their political opinions, attend political rallies,
sign nominating petitions, contribute to political organizations (ex-
cept where prohibited by state laws), and display political posters,
badges, buttons, and the like. Comparatively few citizens desire to
do more. The vast majority do much less. An interesting poster,
published by the United States Civil Service Commission for dis-
play in all federal government offices spells out in detail some of the
things which can and cannot be done by federal employees in
political campaigns.l

The nation’s courts have time and time again upheld the right
of government on all levels reasonably to restrict the political ac-
tivities of public employees. The restriction may seek protection of
the employees, or preservation of the integrity of public service.

Justice Holmes in his famous decision in 1892 pointed out that
there were few employments which did not require an individual
to curb his constitutional right of free speech, at least by im-
plied contract. Most private employers today demand loyalty to
a company, to a product, to a service. Moreover, private organi-
zations not only insist on certain standards of education and train-

1 See Appendix - Notice of Political Activities Permitted and Forbidden by
the Hatch Act.
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ing, but certain conventions of dress, of propriety, of thought, of
action.

These standards of private employers often curtail individual
constitutional rights. Why, it is argued, should government be
pilloried for taking similar steps, particularly when the interest
involved is not that of a single private employer, but of the general
public?

Some important legal opinion is strongly critical of U.S. Supreme
Court decisions in the Mitchell and Oklahoma cases upholding
restrictions on public employees in the Hatch Act. 1 Thus, the
dissenting opinion by Justice Black in the Mitchell case protested
that government employees should not be deprived of their consti-
tutional rights on the grounds that they might “exercise or be
susceptible to, a corrupting influence on politics or government.”
That logic, he argued, would require similar restrictions to be ap-
plied to those farmers, businessmen, laborers and many other
elements in the country that have a substantial interest in govern-
ment subsidies, regulations and policies.

There will be no attempt here to analyze the technical and le-
galistic thinking relative to arguments against restrictions. In-
stead the following brief text touches on the much simpler truths
concerned.

Opponents of restrictions on political activities argue that these
restrictions make second class citizens of public employees; that
the country is thereby denied the political services of many Ameri-
cans, whose work makes them more knowledgeable in problems of
government than most citizens and much more interested in its
efficiency and progress.

They argue further that, if coercion of employees is the danger,
then the solution is punishment of those who coerce, rather than
the deprivation of the political rights of those who are coerced.

Arguments Against Restrictions

1 9 Vanderbilt Law Review 27 (1955); 1 Western Pol. Q. 165 (1948); Louthan
vs. Commonwealth, 79 Va 196 (1884); Morgan v. Civil Service Commissioner,
131 N.J. L. 410 (1944); Beckey v. Merrill, 155 Fla. 379 (1944).
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It is generally recognized that the right to engage in politics is
an inherent right of citizenship. Today, most people go further
and affirm that this right is a duty. Private industry, finance and
nearly all segments of American society urge private employees
to take an active part in politics and government; hence, the great
anomaly of government, by far the largest employer in the country,
discouraging, even forbidding, such activity on the part of public
employees.

Opposition arises, as already indicated, from many federal em-
ployees who are opposed to the Hatch Act; and from nearly all

state officials and employees who are similarly opposed to Section
12 of the Act which affects state and local public servants.

The only employees whose restriction escapes strong opposition,
are those active in the sphere of law enforcement. The average
American citizen opposes freedom of political action for law en-
forcement officials, particularly the police. Too much danger to the
public interest is involved. The American soldier is expected to
defend his country from external enemies, and refrain from politics.
Likewise, the policeman is expected to protect the public from
criminals and to remain politically impartial.

*
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(Poster distributed by Civil Service Commission for
display in all Federal agencies)

NOTICE; Employees of the Federal Government occupy positionsf
of public trust and should be responsive to community
interest. Registering and voting is a privilege that
should be exercized by all citizens. The Hatch Act guar-
antees to Federal employees the right to do so free from
any interference, persuasion, or official domination.
They should be informed as to permissible political
activities as well as those restricted by the Act.

THE LAW “It shall be unlawful for any person employed in the execu-
tive branch of the Federal Government, or any agency or department
thereof, to use his official authority or influence for the purpose of in-
terfering with an election or affecting the result thereof. No officer or
employee in the executive branch of the Federal Government, or any
agency or department thereof, shall take any active part in political
management or in political campaigns. All such persons shall retain
the right to vote as they may choose and to express their opinions on all
political subjects and candidates. * * *” Section 9 (a), Act of August 2,
1939, as amended.)

Registration. It is not only permissible but an obligation on all
citizens, including Federal employees, to register and vote.
Voting. The language of the law specifically provides that all
Federal employees have the right to vote as they choose.
Expression of Opinions. Federal employees have the right to ex-
press political opinions, but they may not take an active part ins
political management or in political campaigns.

Attendance at Political Rallies, Conventions, Etc. Federal employees
may attend political rallies and conventions to which the general
public is admitted.

APPENDIX

NOTICE OF POLITICAL ACTIVITIES
PERMITTED AND FORBIDDEN BY THE HATCH ACT

PERMITTED ACTIVITIES
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Nominating Petitions. Federal employees are permitted to sign
nominating petitions in support of individuals whom they wish
to see become candidates for office.

Contributions. It is lawful for Federal employees to make volun-
tary contributions to a regularly constituted political organization,
provided such contribution is not made in a Federal building or
to some other Federal employee.

Political Pictures. It is lawful for Federal employees to display
' olitical pictures in their homes if they so desire.
Midges, Buttons, and Stickers. It is lawful for Federal employees
to wear political badges or buttons or to display political stickers
on their private automobiles.
Constitutional Amendments, Referendums, Etc. Section 18 (5 U.S.C.,
118n) states an exception relative to elections not specifically
identified with National or State issues or political parties. It reads
as follows:

Nothing in the second sentence of section 9 (a) or in the second sen-
tence of section 12(a) of this Act shall be construed to prevent or pro-
hibit any person subject to the provisions of this Act from engaging in
any political activity (1) in connection with any election and the pre-
ceding campaign if none of the candidates is to be nominated or elected
at such election as representing a party any of whose candidates for
presidential elector received votes in the last preceding election at which
presidential electors were selected, or (2) in connection with any question
which is not specifically identified with any National or State political
party. For the purposes of this section, questions relating to constitutional
amendments, referendums, approval of municipal ordinances, and others
of a similar character, shall not be deemed to be specifically identified
with any National or State political party.

Serving on or for any political committee, party, or other similar
organization, or serving as a delegate or alternate to a caucus or
party convention.

or handling political contributions.
Soliciting sale of or selling political party dinner tickets.
Serving as officer of a political club, as member or officer of

any of its committees, addressing such a club on any partisan
political matter, or being active in organizing it.

PROHIBITED ACTIVITIES
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Serving in connection with preparation for, organizing or con-
ducting a political meeting or rally, addressing such a meeting on
any partisan political matter, or taking any other active part
therein.

Engaging in activity at the polls (at primary or regular elec-
tions), such as soliciting votes, assisting voters to mark ballots,
or transporting or helping to get out the voters on election days.

Acting as recorder, checker, watcher, or challenger of any party
or faction.

Serving in any position of election officer in which partisanship

or partisan political management may be shown.

Writing for publication or publishing any letter or article, signed
or unsigned, soliciting votes in favor of or against any political
party or candidate.

Becoming a candidate for nomination or election to office, Fed-
eral, State, county, or municipal, which is to be filled in an elec-
tion in which party candidates are involved, or soliciting others
to become candidates for nomination or election to such offices.

Distributing campaign literature or material.
Initiating or circulating partisan political nominating petitions.

Engaging in political caucuses, or canvassing a district or solicit-
ing political support for a party, faction, or candidate.
THE PENALTY FOR VIOLATION OF THE ACT IS REMOVAL

OR SUSPENSION WITHOUT PAY FOR NOT LESS
THAN 30 DAYS

*


