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Italicized Text Below of Senate, No. 871 of 1964

Ordered, That the Legislative Research Council is hereby authorized and
directed to make studies and investigations, relative to four proposed legis-
lative amendments of the Constitution which were adopted for the first time
in 1963, as follows: (1) industrial development of cities and towns, (2) joint
election of the Governor and Lieutenant Governor, (3) reorganization plan
procedure for executive departments, and (4) home rule for municipalities
(based on House Nos. 215, 1382, 1383 and 1384, all of 1963, respectively); and
relative to reducing the annual number of legislative proposals, including
carryover of bills between sessions and increased local referendum powers.
The Legislative Research Council shall file its statistical and factual reports
hereunder with the clerk of the Senate on or before the last Wednesday of
January, nineteen hundred and sixty-five.

Adopted;

By the House of Representatives,
in concurrence, June 4,1964

Note: By an unnumbered joint order adopted by the Senate on January
20, 1965 and by the House of Representatives in concurrence on January 21,
1965, the time for filing these reports was extended to not later than the second
Wednesday of March 1965.

I

the Senate, May 27, 1964
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HTo the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau on
the basis of Senate Order, No. 871 of 1964 relative to reducing the
annual number of legislative proposals, including carry-over of bills
between sessions and increased local referendum powers.

Since the Legislative Research Bureau is limited by statute to
“statistical research and fact finding,” this report contains no rec-
ommendations for legislative action. It does not necessarily reflect
the opinions of the undersigned members of the Council.

Respectfully submitted,

Sen. MAURICE A. DONAHUE of Hampden
Chairman

Rep. CHARLES L. SHEA of Quincy
Vice Chairman

Sen. JOHN F. PARKER of Bristol
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK1

of Winchester
Rep. PAUL A. CATALOG of Franklin

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE
LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

GENTLEMEN: —On the basis of Senate Order, No. 871 of
1964 the Legislative Research Council was directed to study possible
methods of reducing the annual number of legislative proposals,
including carry-over of bills between sessions and increased local
referendum powers.

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory provi-
sions which limit Bureau output to factual reports without recom-
mendations.

The preparation of this report was the primary responsibility of
Daniel M. O’Sullivan of the Bureau staff.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau

t

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL



In compliance with a legislative order filed by Senate President
Maurice A. Donahue this report discusses possible reductions in
the number of legislative proposals filed annually with the Massa-
chusetts General Court. The study order undoubtedly reflects a
desire to curtail the lengthy and costly sessions occasioned in part
by the mounting legislative workload. The annual number of legis-
lative proposals is now approaching the 5,000 mark; on this count
Massachusetts is now outranked only by the state of New York
which gives much less complete treatment to most of its workload
than does the Commonwealth.

This report considers primarily those possible areas of legislative
relief which can be accomplished through statutory or procedural
changes. Omitted from consideration are proposals which would
require constitutional amendments, such as biennial sessions, limita-
tion on the length of sessions, and restrictions on the subject matter
of sessions of even-numbered years.

Bill Introduction and Right of Free Petition

Legislative proposals may be urged in Governor’s Messages and
in the reports of special commissions and executive departments,
but about 90% of all legislative proposals in Massachusetts are in-
troduced under the doctrine of free petition by legislators acting on
behalf of themselves or private citizens. This right of free petition

the primary right of the people to assemble peaceably to
"petition the government. It originated with the Magna Carta of

1215 and was further developed by the English Bill of Rights of
1689.

This right was considered so basic to the conduct of govern-
ment that the American Colonists incorporated It in the Massa-
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chusetts Constitution of 1780, and in the basic laws of the new
nation and the other states. Specifically that Massachusetts Con-
stitution grants every person the right to petition for the redress
“of wrongs and grievances”. This right to petition for a remedy
includes the complementary right to present necessary supporting
information and, at least in this Commonwealth, there has de-
veloped an accompanying tradition in the form of a hearing and
report by a legislative committee on each such petition, in order
that this treasured right of petition may not become an idle gesture.

Formerly a small group of states required public hearings on al!'
legislative proposals, but at this time only Massachusetts and Ne-
braska adhere to this practice. Massachusetts requires all joint
committees to report all matters referred to them. Thirteen other
jurisdictions have a similar arrangement but it is made largely
meaningless by the huge proportion of bills reported by committees
and perfunctorily disposed of on the last day of the session.

To facilitate the transaction of legislative business, 43 states
prescribe final dates for the introduction of bills. Of this group,
twelve states have constitutional provisions in effect on this point,
but the majority of the remaining states utilize more flexible con-
trols establishing deadlines by legislative rule.

Pre-session filing of legislative proposals is increasingly urged
to improve legislative procedure generally. Thus, pressure is
brought to stimulate constructive thinking on incipient legislative
proposals; in addition they become available for printing after
assignment to committees. Bulletins can be prepared recording
those committee assignments, thus speeding up the start of the
session’s committee work which must be completed on each pro-
posal before floor action and debate may occur.

New Hampshire was the first state to undertake experiments
in this area in 1927, and was followed by Massachusetts in 1947.
Currently 13 other states utilize pre-filing, mostly by legislative rule. .
Two states (111. and Utah) have statutory controls and four
(Neb., N.Y., N.D. and Vt.) depend on custom and leadership ap-
proval. The evidence seems to indicate that only Massachusetts
and New York reap considerable benefit from their pre-filing pro-
cedures.
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Reducing Annual Volume of Proposals

Filing Fees

Among various proposals to reduce the increasing annual volume
of bills in practically every legislature, filing fees have been con-
sidered for many years as a possible approach. Most frequently a
$1 or $3 fee is suggested, but various modifications thereof occur.
Most of the measures would impose filing fees by statute but some
proposals call for constitutional action.

Filing fees are justified on the ground that they are both a
reasonable regulation of the right of petition and a demonstration
of the petitioner’s sincerity.

But filing fees also have many disadvantages. They place the
sincere petitioner and the proponent of unworthy legislation on the
same plane and hence they may retard the filing of worthwhile
legislative proposals. And it is not reasonable to expect a tiny fee
of .$1 or $3 to deter the filing of weird or trivial legislation.

To be effective the fee would have to be assessed against mem-
bers of the Legislature as well as against the private petitioner.
Otherwise, members would probably file under their exclusive
sponsorship proposals which originated from other sources.

Financial burdens for some legislators seem likely with even a
small filing fee. Thus, legislators residing near the State House are
more frequently in attendance than those further removed. Hence
the availability of these Greater Boston legislators not only to their
constituents but to legislative counsels of private organizations
would undoubtedly subject them to more frequent requests for in-
troduction of bills. Such members may be reluctant to ask the
petitioners for the filing fees and will assume the cost themselves.

However, the focus of the attack against a filing fee requirement
is the charge that it would abridge the constitutional guarantee
of the right of petition. The Massachusetts judiciary has not de-

-cided this question, but a former Attorney-General has expressed
*he opinion that such a fee would not be unconstitutional.

Multiple Signature Requirement

To reduce the number of bills introduced annually, some ad-
vocates press a type of proposal requiring petitions for legislation
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to be signed by a number of persons. Advocates of this type of
proposal argue that a petition should carry on its face some
semblance of public support before General Court consideration is
justified.

On the other hand opponents argue that busy legislators should
not be required to obtain signatures which are a worthless gesture
since the public will sign almost anything. Moreover this require-
ment would discourage single reformers who have not yet been
able to convince others of the merits of their proposals.

Limiting Number of Petitions Filed per Legislator

Another idea to ease legislative workloads is to limit the number
of petitions which a single legislator may file. Such a bill was
adopted by the Senate in 1914, but was rejected by the House.
Since that time it has been rarely introduced.

The reasoning in support of this suggestion is that such a quota
limitation would require legislators to be more selective and thus
they would introduce only the more important measures for con-
sideration by the General Court. This chief drawback to this
proposal is lack of agreement as to what constitutes important
legislation. Measures of major concern and interest to one group
of legislators may stimulate little or no concm to other groups.
Moreover, this restriction would handicap the objective of having in-
dividual legislators formulate the complete legislative program
which they sincerely feel is called for.

Prohibition of “Hardy Perennials"

Elimination of the so-called “hardy perennials” is considered by
many observers to offer a considerable possibility for reducing
the annual volume of legislative bills. On this score, veteran
clerks of both branches of the Massachusetts Legislature in-
dicate that from 20% to 30% of the bills introduced in a given
year represent petitions which have been rejected in the prior year’s
session.

These proponents stress that reconsideration in the second ses-
sion of the General Court of each two-year election cycle by the
same legislative membership is time-consuming, costly and un-
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necessary. It is argued that sufficient support rarely develops in
the interval between annual sessions to warrant a re-hearing in
the year following rejection of a bill. But if increased support
does unexpectedly materialize, the sentiment should be adequate
either to produce a 4/5 vote in each branch in favor of “second
year” admittance, or to persuade the Governor to call for remedial
action through a special message.

Opponents of such a rule change believe that the issue of “hardy
perennials” is over-stressed. They reply that such measures do

not unreasonably delay legislative business because the considera-
tion and usual defeat of such proposals occurs early in each ses-
sion.

However, practical difficulties are of greater significance in en-
forcing the contemplated prohibition. Over 4,000 proposals would
have to be reviewed to uncover duplicating bills. Moreover, even
careful analysis would be baffled by identical bills of which only a
single significant word or phrase is modified, perhaps intentionally.

Critics also allege that a restriction against “perennials” would
violate the constitutional guarantee of free petition.

Administrative vs. Legislative Action
Some observers state that better legislative results would be

forthcoming if the Legislature were relieved of essentially local,
private or special matters which are estimated as amounting to
about 25% of the total annual legislative work-load. If state and
local agencies or tribunals took over such questions, it is felt
that more attention could be paid to important topics of general
concern. These special items, covering many fields, frequently
call for perfunctory, ministerial or administrative action, which a
deliberative assembly is not well qualified to handle. Reports of
special recess commissions created to study legislative procedure
have recommended that the General Court should transfer juris-

diction over many of these matters to appropriate administrative
agencies. Action has been taken thus far to remedy only part of
this situation.

In 1964, the General Court authorized the Secretary of State
to validate the acts of notaries public whose action was subject to
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a legal cloud. This action relieves the General Court of about a
dozen related proposals filed annually. At the same session it
was proposed that the same official also be authorized to validate
the acts of town meetings; the House adopted the proposal, but the
Senate failed to concur.

Better than 8% of the agenda of the Legislative Committee on
Mercantile Affairs in 1964 consisted ofbills to increase the monetary
limits on the proprietry powers of specified charitable, religious
and educational associations. To help reduce the general legislative
workload such financial restrictions ought to be eliminated from
the related statutes, or the Secretary of State might be authorized
to act on each case individually, according to proponents.

Lastly, some executive departments and agencies might take
over increased administrative responsibilities now handled legisla-
tively. For example, the Department of Insurance is critical of
legislative participation in the operation of individual fraternal
benefit societies and suggests extending its administrative super-
vision in this area.

Private Claims Procedures

In recent years, the use of administrative tribunals to take over
private claims bills, including so-called moral obligation measures,
has been receiving increased attention in efforts to reduce the
workload of state legislatures. The National Legislative Con-
ference recently proposed administrative settlement of claims.

The Massachusetts General Court during its 1964 session con-
sidered 57 claims bills of varying classes, of which 21 sought
adjustments from local governments and the remaining 36 from
state government. Of the 21 local measures, about two thirds
were passed. But out of the 36 state measures a large majority
were either rejected or assigned to study by legislative committees.

So-called moral claims hills arise from general acceptance in
this country of the English legal doctrine that the sovereign can
do no wrong. In recent years, the rigidness of this doctrine has
been relaxed by (a) partial waivers by statute or judicial fiat, (b)
by the use of insurance to indemnify for injuries and damage caused
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by governmental action, and (c) by the delegation to administra-
tive agencies of authority to adjust such demands on a quasi-legal
or moral basis. Notwithstanding these developments, state legisla-
tures still exercise much control over moral claims through their
powers of appropriation and their authority to determine the
method of settlement.

Federal Practice
Formerly the national government had no formal procedure for

w the settlement of moral claims and an aggrieved party had to
petition Congress for satisfaction. The resultant increase of private
legislation interfered with more important work and the Court
of Claims was established in 1855 to relieve the lawmaking body
of this burden. Subsequently, the Congress enacted general legisla-
tion providing for permission to sue the Federal Government in
certain cases, and departmental adjustments of moral claims within
stated monetary limits.

Finally, Congress passed the Federal Tort Claims Act in 1946,
permitting the national government to be used in tort actions.

Beneficial results have been forthcoming from these develop-
ments. The Congressional workload has been lessened, and ad-
ministrative and judicial action has brought forth not only less ex-
pensive but more expeditious and equitable settlement of claims.

State Constitutional Provisions

Constitutional provisions relative to private claims exist in 30
states. The more frequent precept allows the state’s legislature to
determine liability by statute. Four jurisdictions bar making the
sovereign state a defendant in court litigation. And in five states,
the method of settlement is prescribed by the state constitution.

Administrative Tribunals
Twenty-six states have created administrative tribunals to ad-

judicate claims against them. In only one of these states (Ala.) is
the handling of moral claims an exclusive administrative responsi-
bility. Almost a dozen states limit the authority of the administra-
tive board to investigation of the claims presented, with the re-
quirement of a report to the Legislature for its action.
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Generally, claims commissions have authority to consider any
type of moral claim. However, claims that result from contractural
arrangements represent the larger group among the various cate-
gories of possible claims.

As a rule, the same statute of limitations apply in the moral
claims area as in the enforcement of similar legal claims.

The various states report satisfactory results from this method.
The volume of legislative bills submitted has been greatly re-
duced; claims boards have suggested areas of corrective action top
reduce hazards which produce certain types of claims; and more
prompt and less expensive awards have resulted. However, some
state officials believe that increased benefits could be obtained if
the boards or commissions were granted more autonomy.

Legislative Settlements
The infrequency of legislative sessions, the lack of time for claims

matters during each session, the episodes of political “log-rolling”,
and the unsuitability of a deliberative body to pass on quasi-judicial
matters are among the disadvantages connected with legislative dis-
position of private claims proposals.

Nevertheless, 18 states have designated their legislative assem-
blies as the principal forum for the adjudication of claims against
the state. The standing Finance Committees in most of them have
jurisdiction over claims legislation but five states use special Claims
and Accounts Committees. Relief is sought through either (a) pro-
posals for monetary payments, or (b) measures authorizing litiga-
tion against the state. Many states ban special legislation but there
is evidence that this prohibition is not controlling in a few states
when claims bills are considered.

Claims of all types are considered by the legislatures. Usually the
legislature does not impose a time limit for the presentation of
claims measures.

In general, legislative handling of claims does not appear to pre-
sent any special difficulties but at least three states note some dis-
satisfaction with the legislative method and have considered the
possibility of assigning the responsibility for settlement to the exec-
utive branch.



SENATE —No. 990.1965.] 15

*

Judicial Settlements

Some evidence indicates that the judiciary is the proper place for
the adjustment of claims against the state because judges possess
the requisite temperment, training and experience. But ever pres-
ent congestion in court dockets makes doubtful more prompt or
equitable disposition of claims than through legislative or admin-
istrative methods.

A few states have considerably withdrawn the immunity pro-
vided by the long standing legal dogma prohibiting legal redress
against the sovereign. Seventeen of them permit the state to be
sued but by statute or by judicial decision this right is limited
primarily to contract actions. In addition to authorizing contract
demands against them, six states have waived their immunity rela-
tive to many types of injury and damage claims; some limit recov-
ery in these areas to the extent of insurance carried. Of this group
only New York is deemed to have totally waived its sovereign im-
munity and hence practically all claims against it are disposed of
by its special Court of Claims.

Massachusetts Procedure
By statute, the Commonwealth of Massachusetts may be sued in

contract and in cases involving negligence from defects in state
highways. In all other cases, the ancient dogma of sovereign im-
munity is in force.

Among the states, Massachusetts is classified within the admin-
istrative settlement group. Since 1924, the Attorney-General has
been authorized to settle claims, but his authority is restricted to
certain types of claims, monetary limits, and other statutory pro-
visions. For this work, the Legislature appropriated $lOO,OOO for
settling motor vehicle tort claims and $B,OOO for settling all other
types of claims during fiscal 1965. During fiscal 1964, 480 settle-
ments were made of which two thirds were connected with motor
vehicle accidents.

The Attorney-General’s office reports satisfactory progress with
the Massachusetts system. Experienced personnel of that agency
doubts any gain to the state if the doctrine of non-liability is
amended, even to the extent of insurance for added liability.
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Carry-Over

So-called carry-over of legislative business in Massachusetts be-
tween sessions is receiving greater emphasis in recent efforts to
reduce the legislative workload. Its use has been recommended by
the Council of State Governments.

As proposed for Massachusetts in combination with almost
complete prohibition of new legislative proposals each second year

it is receiving special attention because the plan would spread so
much present annual legislative workload over two years instead of •

one, and therefore brings so much greater relief than the other
possibilities that have been discussed above.

By carry-over the unfinished business at the end of the first ses-
sion of each two year cycle is taken up at the start of the succeed-
ing session as though no recess had intervened. At the end of the
second session every two years, all unfinished business expires.
Carry-over is of course only possible in the 20 states which now
have annual legislative sessions, and in 11 of these 20 states its
application would be difficult if not impossible because they limit
the legislative agenda in each alternate year to fiscal or budgetary
matters.

Carry-over has many advantages, the most important being the
availability of pending business upon the legislature reassembling
and the elimination of the repetition and duplication of the prior
year’s business. On the other hand, critics of this device believe
that it would encourage postponement to the second year of bills
concerned with difficult problems.

Federal Development

In 1818 the United States House of Representatives initiated a
partial carry-over system by continuing unresolved first session
business for the first six days of the second session. In 1890 a
sweeping rule change eliminated the six day feature. This change
modified Rule XXVI to limit carry-over to pending committee
action, but, as a practical matter all stages of the legislative process
are covered. As the U.S. Senate is a continuing body, the principle
of carry-over is automatically in effect.
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State Development

The first state development on this point occurred when South
Carolina adopted the carry-over system by legislative rule in 1865.
Georgia followed suit in 1891, and subsequently three other states
and one other jurisdiction (Alaska, Mich, and R.1., and Puerto
Rico) adopted it. Three states or jurisdictions practice carry-
over by constitutional authority (Ga., Mich, and P.R.); the other
states by legislative rule.

All the states except Georgia report favorable reactions to carry-
over. The readiness of available business when the second session
convenes evokes much praise. One state indicates this reform
shortens second sessions, and another state indicates that con-
siderable savings in printing expenses have occurred.

Four attempts have been made since 1958 to incorporate carry-
over in the methods of the Massachusetts General Court. All have
been defeated, except that the Senate approved the relevant rule
changes in 1960, only to have the proposal die in the House.

Under carry-over as proposed for Massachusetts no new measures
would be admitted each second session except (a) proposals made
by the Governor, and (b) proposals admitted by 4/5 votes in both
branches. This prohibition of new proposals is not applicable in
the other states with carry-over, but which also have no such re-
quirement as holds for Massachusetts that all bills must be the
subject of a public hearing and then must have at least one branch
accept unfavorable committee reports. Undoubtedly this prohibi-
tion has brought its defeat because it rouses the opposition of
staunch advocates of full, free petition.

Home Rule

The legislative workload in Massachusetts is greatly increased
by proposals calling for legislative action on purely local questions
which may be more appropriately handled at the local government
level. However, the lack of authority at that local level requires
legislative action.

H Efforts to introduce the system into three states (Ariz,, Mass,
and N.J.) have been unsuccessful but there are indications that
further atemps will be made.
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Constitutional Features
Elsewhere, at least 37 states restrict legislative consideration of

local, special or private measures by constitutional provisions. Some
of these restrictions reflect home rule grants while others are
curbs on legislative power. More than half of the states stipulate
those local powers where action by the Legislature is forbidden.
Other states use somewhat different approaches.

Massachusetts Situation
Home rule doctrines have made little progress in the Common-

wealth and as a result the workload of the General Court is sub-
ject to a volume of special local legislative requests which are
estimated to amount to from 10% to 15% of all General Court bills.

The original Massachusetts Constitution of 1780 made no pro-
vision for local autonomy. The first development in this direction
occurred with the adoption of Amendment H of the Constitution in
1821 which authorized local communities with a minimum popula-
tion of 12,000 to become cities. Over a century passed before
another constitutional amendment (Amendment LXX) authorizing
representative town meetings in localities of 6,000 or more people
was adopted. However, in both instances rather than being an
exclusive grant of local authority the amendments require special
General Court action before a community may adopt these changes
in governmental structure.

In 1963 the General Court passed for the first time the cons-
titutional amendment on home rule. To be effective, this pending
proposal requires a second legislative approval in either the 1965
or 1966 legislative sessions, and favorable voter action in 1966.
If these postive home rule powers are granted local government, the
volume of local legislation will be drastically reduced.

If however, the above amendment fails of adoption, the Legisla-
ture may consider (1) statutory home rule, or (2) the piecemeal
delegation of limited local home rule authorizations, thereby re-
ducing the volume of local legislation. Statutory home rule is
the weakest form of home rule and is followed in only five states.
In four of these states it has not proven effective because it is
subject to judicial attack as bemg an unauthorized delegation of



SENATE —No. 990.1965.] 19

legislative power. Moreover subsequent legislatures can vote re-
peated change and amendments that keep even partial home rule
authorizations in constant ferment and doubt.

Of all local legislation introduced annually, tenure proposals for
named town and city officials or employees constitute the major
class. Two thirds of these measures were adopted in 1964 where-
upon the local voters voted their final adoption by large margins.
There is general agreement that such activity can properly be left

exclusive local determination without infringement of the powers
of the General Court.

The Legislature has reserved for its exclusive consideration and
regulation one area of limited local importance, namely total state
control over the disposition of local park lands. In addition the
Legislature has enacted General Laws which cover varying situa-
tions and which local governments have the option to accept as
they see fit. Further extensions could be made in this area to
eliminate local legislative requests. However, local officials are
wary of these “acceptance” statutes, because (1) they invariably
omit provisions authorizing the community to rescind its action,
(2) they tend in time to lose their permissive nature and become
mandatory, and (3) many of the statutes are mere duplications of
existing local authority.

t
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As part of the omnibus legislative order, reprinted on the inside
of the front cover of this report, the Legislative Research Council
was directed to study the possibilities of “reducing the annual
number of legislative proposals, including carry-over of bills between
sessions and increased local referendum powers.” Filed by Senate
President Maurice A. Donahue to explore possible methods of facil-
itating certain aspects of legislative procedure, this directive was
finally adopted on June 4, 1964 (Senate, No. 871 of 1964).

Some conflict exists between the language of this order and that
of the House Calendar reporting its adoption. The latter might
be interpreted as requiring a separate Council study of the ex-
tension of increased referenda powers to local governments. This
report does discuss at length the ramifications of local referenda
powers, but, in line with the official order, does so from the point
of view of their impact on legislative volume.

The report stresses those changes which may be accomplished
within the framework of statutory provisions and legislative rules.
It includes no thorough consideration of basic changes to reduce
the volume of legislative business by constitutional amendments
calling for biennial sessions, time limits on length of sessions, and
the like.

The industrialization of the nation, social progress, population
expansion, scientific and technological changes and myriad other
causes have generated a demand from the citizenry for greater
governmental services. The lawmaking bodies of our state and
national governments have naturally been the first of the three
branches of government to react to these demands. They have had
to provide the statutory enactments needed to accommodate these
changing conditions. And as a result the workloads of legislatures
have been constantly on the increase in recent years.

(Hlji' (Commmuu£altl| at jHaasartyustflta

REDUCTION OF WORKLOAD OF THE
GENERAL COURT

CHAPTER I. INTRODUCTION

Origin and Scope of Study
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A few facts will demonstrate the great scope of this increase in
Massachusetts. Not quite a century ago, 648 measures were filed in
1880 for consideration by the General Court. 1 By 1902, the total
volume tripled (1,931 measures) and some 10 years later approxi-
mately 3,000 measures were considered.

After a rather long static period the upward trend started again
in 1947 and has reached record proportions in recent years. Thus,
a total of 4,862 measures was considered during the marathon ses-
sion of 1963.

This year’s volume will probably also be of record proportions.
The number of bills “pre-filed” by the December 1964 deadline
amounted to 4,192. And this number will be considerably increased
by the bills invariably admitted for late filing as each session pro-
ceeds.

Compared with other states, the volume of Massachusetts’ legis-
lative proposals has always been great. Thus the most recent
available relevant figures for 1963, in order of size, show New
York State at the top with 8,977 legislative proposals, followed by
Massachusetts with 4,862, California with 4,761, Connecticut with
4,430, Florida with 3,964 and Minnesota with 3,903.2 The volume
of legislative proposals in this state takes on added significance in-
asmuch as it occurs every year whereas such is the case only every
second year for the biennial sessions in effect in three of the five
other top states compared (Conn., Fla. and Minn.). Similarly, Cali-
fornia can be considered as a biennial state for this comparison
since the work of every second year is limited to consideration of
its budget and fiscal matters. Finally, a special comment holds that
considerably modifies the significance of the extraordinarily large
number of annual legislative proposals of New York State. That
comment concerns the quick disposition given most New York
bills by legislative committees without hearings, whereas in Mas-
sachusetts every proposal receives a committee hearing, a commit-

. f tee report, and final disposition thereof in at least one legislative
branch if the measure is then rejected.

1 Thomas J. Wood, Distinctive Practices of the Massachusetts General Court,
Harvard University, 1947, p. 29,

2 Council of State Governments. The Book of the States, 1964-65, pp. 60 and 61
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Some people place the onus for the long sessions in Massachu-
setts on its heavy legislative workload and suggest that reduction
thereof would also promote better legislation. Such action is
vigorously opposed by the staunch defenders of the constitutional
right of free petition. They strongly support the doctrine, stem-
ming from Colonial times, that the Legislature should meet fre-
quently. They stress that the legislative branch, like the adminis-
trative and judicial arms of state government, should always be
open for service to the public.

They also stress that the heavy work load is connected with?
disposition of comparatively few controversial proposals rather
than the many small proposals which are quickly disposed of. In
support of this argument they present statistics indicating that
even during the most extended sessions of recent years a very
large proportion of all bills had been reported by legislative com-
mittees by early May, and that the remainder of the long sessions
was primarily occupied with disposal of only a comparatively small
number of proposals.

Another school of thought emphasizes the opinion that con-
ducting legislative business in a more diligent, responsible fashion
than now obtains would facilitate the legislative process and dis-
pose of most of the existing criticisms of the General Court.

From an early beginning of almost complete domination of
government, state legislatures gradually dwindled in power, pres-
tige and responsibility. Fortunately events of recent years indicate
a favorable upturn.

During Colonial days distrust of executive power was accentuated
by location of the central control of public affairs abroad. Hence,
the strengthening of the legislative arm of government which oc-
curred, to the detriment of the executive branch. The law-
making branch was considered the guardian of popular rights and
liberties. As the colonies developed statehood, state constitutions
clothed their legislatures with almost complete power over the exe-
cutive and judicial branches, notwithstanding constitutional pro-
visions calling for coordinate branches of government and the
separation of power among them.

Role of the Legislature
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Legislative supremacy began to ebb with the advent of the 19th
Century, and a marked change in public attitude shortly became
evident. Many reasons accounted for this development. Legislative
esteem and respect was subjected to feelings of frustration and
distrust of legislative action; the hostility to royal government,
agents of the king and other factors which inured to the benefit
of legislatures were no longer of importance; and frontier develop-
ments brought new concepts of government. Less government

m was desired and emphasis grew in favor of a government opera-
ting more or less automatically without close popular attention.

These and other factors Ml contributed to the eclipse of the
legislative branch of state government • and continued unabated
into the 20th Century. The continued trend was influenced by
such developments as (a) longer tenure for governors; (b) biennial
legislative sessions only four states continuing to hold annual
sessions in 1940 (N.J., N.Y., R.I. and S.C.); (c) restrictions on
the length and agenda of sessions, and (d) the dimunition of
legislative authority over debt, revenue and other governmental
activity.

These influences have seriously impeded state legislatures in
carrying out their constitutional and statutory objectives. As a
result sentiment has gradually developed for freeing legislative
authority from such curbs and restraints. Expressions of this
attitude arise from the studies by “Little Hoover” commissions
established in many states; from the Kestnbaum Commission and
its successor, the Federal Advisory Commission on Intergovern-
mental Relations, from the Council of State Governments and
from many related groups interested in problems of government.
While the need for a strong executive branch is still emphasized,
there is similar emphasis on the restoration of Legislatures gen-
erally to equal partnership with both executive and judicial
branches. More and more groups accept the attitude that the
complexities of modern government and the increasing demands
for governmental services warrant greater legislative attention
and action.

Thus, 20 states now have annual legislative sessions. While it is
true that 11 states, or just over half this total, limit their alternate
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years of session to budgetary and fiscal matters this trend is im-
portant. Two related developments of last year are of interest.
In the case of New Mexico, the voters approved a constitutional
amendment in favor of annual sessions. In Illinois a similar pro-
posal failed by only a narrow margin to receive the required 2/3
vote.

Restrictions on the lengths of legislative sessions continue in
about 2/3 of the states, about half of them on a constitutional
basis. Most of them are subject to 60 day session limits. While
generally the states have been reluctant to abandon such adjourn-
ment deadlines, a trend has developed to liberalize these time limi-
tations and thus provide more flexibility to legislative deliberations.

Thus, in recent years Colorado has upped its maximum length
of sessions within the biennium from 120 to 160 days; South Da-
kota from 60 to 75 days; Kansas and Minnesota from 90 to 120;
and Georgia from 80 to 85 while providing a split session in the
odd-numbered year when the biennium budget is considered. (A
split session is divided by one or more recesses into shorter parts
thereof) Similarly, Maryland’s voters approved a constitutional
amendment in 1964 providing for a 70 day annual session with
an unlimited agenda, thus discarding a 90 day session limit in the
first year and a 30 day budget session in the second year of each
two year cycle. And, lastly, efforts to impose deadlines in some
states, including Massachusetts, have been rejected.

While the Massachusetts General Court has avoided various
restraints saddled on other Legislatures, it has not escaped criticism.
Thus the famous Massachusetts essayist Henry Thoreau is reported
to have said: “I guess I’ll buy a lock for the back door too”, when
informed of a contemplated visit by the General Court to his
native Concord in 1860. And in 1894 a Massachusetts resident,
Moorfield Storey, in his presidential address to the American Bar
Association, declared that in the minds of the public each succeeding
Legislature seemed worse than its predecessors.

During this era of an increasingly blurred legislative image the
performance of the Massachusetts General Court was praised by
some neutral observers:

Past Local Studies in Legislative Procedure
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“Her General Court inherits the characteristics of the town meeting.
By frequent amendment and revision she has kept her legislative pro-
cedure up to date, conserving and more perfectly securing those vital
ideas of equality, order, fitness and economy which shine in her early
history . . . Altogether there is probably not a legislative system among
the forty-five more worthy of emulation than that of the old Bay State.” l

Generally, however, criticism of the General Court also mounted.
Lengthy and expensive sessions were ascribed to the increasing
volume of bills, the nature and variety of legislative petitions, the

||lack of home rule, the outmoded rules of procedure, and the in-
dolence of legislators. Whereas prorogation dates of April and May
were most frequent in prior decades, adjournment in the months
of June and July was becoming more common in the era after
World War I. As a result proposed constitutional amendments in
the form of curbs on session duration became more frequent, along
with gubernatorial proposals for legislative reform.

An aspect of these developments was the movement for biennial
legislative sessions. In their annual messages of the mid 1920’s
both Governors Channing H. Cox and Alvan T. Fuller emphasized
that the annual legislative sessions of Massachusetts was “out of
step with the times” with only five other states continuing to
hold sessions on that basis. After lengthy agitation the drive for
a change prevailed with the adoption of a constitutional amend-
ment in 1938 calling for biennial sessions (Art. LXXII). The ex-
periment was rather brief, however, when another constitutional
amendment restored annual sessions in the 1945-46 General Court
(Art. LXXV).

Legislative sessions in Massachusetts have averaged 194 days
in length since 1921 or approximately 6 1/-; months per year.2

Through the 1950’s the longest session amounted to 319 days
(1951). This record was surpassed by a 1960 session of 324 days,
plus a 3 day special session. To reverse this trend, constitutional

have been made repeatedly in past years: (a) to limit
• - the number of days of sessions of the General Court, or (b) limiting

By L.G. McConachie as quoted by Robert Luce, Legislative Procedure,
Houghton Mifflin Co., Boston, 1922 p. 12.
Representative Mary B. Newman, The General Court: An Instrument of the
People of Massachusetts, Tufts Assembly on Massachusetts Government 1962.
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legislative activities to fiscal matters in alternate even-numbered
In this category, a constitutional limit of legislative sessions

n six-months per year was initially approved in 1961, but was
ultimately rejected in 1963.

Many observers prefer basing legislative reforms on a statutory
rather than a constitutional basis, reflecting a strong feeling that
resort to constitutional changes is both unnecessary and unwise,
and that greater legislative efficiency can be obtained by modifying
rules of procedure. The foregoing general considerations arise from
a review of the following specific studies of the subject which have
been made by Massachusetts study groups created for that pur-
pose since before the turn of the century.

Special Legislative Committee of 1893. This committee appears
to have been the first study group created from within the mem-
bership of the General Court to examine methods of achieving
shorter legislative sessions (House, No. 5 of 1893). Two major
recommendations emerged from the committee’s deliberations:
(1) a constitutional amendment limiting sessions to 100 working
days, and (2) elimination of the order of inquiry. On the first
question of limiting session length, the General Court took no
action.

The order of inquiry called for the investigation by a standing
legislative committee for the purpose of acquiring pertinent in-
formation which would serve as the basis for a legislative petition.
On this basis the committee hearings were called after the session
convened, resulting in (a) delayed preparation of bills, and (b)
postponement of debate on major bills until late in the session. The
order of inquiry was discarded by an amendment to the legisla-
tive rules requiring draft legislation to be filed with each sponsor’s
petition.

Without any supporting discussion the committee’s report sup-
ported the right of free petition.

Joint Special Legislative Committee of 1911. Prorogations of the
Massachusetts General Court were occurring in late June and
motivated this study group to formulate methods to correct the
situation. Although it submitted a rather brief report without
:pecific recommendations, it seemed to approach its task from a
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broader perspective than the above predecessor report of 1893
(House, No. 2046 of 1911).

The report of this Committee rejected any artificial deadline on
legislative action, and stated that such action “would impair the
standard of Massachusetts legislation resulting from just considera-
tion and sober debate.” The report characterized as inadvisable
any step to discourage the right of free petition, rejected a pro-
posal for bill filing fees, and opposed any measure prohibiting re-

-introduction of any proposal in the second session which had been
vdefeated in the previous year of each two year cycle.

The Committee’s basic conclusion placed the blame for extended
sessions on deficiencies associated with committee procedure.
Primarily, it suggested a readjustment of the operational methods
of committee work by (1) the abolition of and merger of certain
committees, (2) reduction in the size of committees, (3) a more
equitable assignment of Senate members, (4) more frequent
hearings, (5) better attendance by committee members, (6) greater
supervision of the testimony of witnesses, (7) acceleration of exe-
cutive sessions, and (8) expeditious reporting of committee action
on agenda items to the appropriate branch.

On a philosophical note, the Committee indicated that acceptance
of a personal responsibility on the part of both the leaders and
members to conduct their work in businesslike and prompt fashion
would be productive of shorter sessions.

Joint Special Committee on Legislative Procedure of 1915. By
legislative order, this committee of the General Court was directed
to formulate recommendations in two areas: (1) the reduction
of session length, and (2) the elimination of bills of a special, local,
or private character.

The group’s final report contained 38 recommendations, of which
the eight following recommendations specifically related to legis-
lative procedure.

1. An amendment to Joint Rule No. 12 requiring the filing of all petitions
with the Clerks of the respective branches on or before the third
Wednesday preceding the convening of the General Court.

2. Elimination of the formal reading of petitions and their reference to
committee.

3. Elimination of the formal reading of reports of committees.
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4. Readjustment of committees in order more evenly to distribute legisla-
tive work.

5. Attendance records of committee members.
6. Systemization of the procedure at committee hearings.

An amendment of Joint Rule No. 10 eliminating the necessity for
committees to report on matters by unanimous consent of all committee
members.

8. Creation of a new position Clerk of Committees to draft legisla-
tion and take charge of the details of committee work.

The balance of the committee’s recommendations covered many
fields, extending from gas and light commissions to salary increases
for public employees. In fact, a large majority of these recom-
mended measures would not be considered as special or local legis-
lation as defined by present legislative standards. More appropri-
ately they reflect situations where the then existent General Laws
provisions were inadequate. Many of the subjects endorsed were
of general import and while there is no indication that immediately
succeeding Legislatures adopted these suggestions many of them
are today found in our municipal finance laws and other statutes
governing departmental administration, e.g. the Department of
Public Utilities.

Relative to the proposals dealing with the mechanics of the
General Court, the committee’s recommendations were not fa-
vorably received. Some have never been implemented. Pioneer
efforts to effect the important change of pre-session filing did not
come to fruition until a generation later (1947).

Negative aspects of the committee’s deliberations also merit
brief mention. In an unfavorable conclusion concerning session
deadlines, the Committee stated:

“Apparently Massachusetts was not ready for limited sessions in 1892,
when only 886 matters were presented for action. Then certainly we are
not ready for it in 1914, with 3,459 matters presented for legislative action.

“Your committee therefore believes it to be unwise to adopt any such
change as would in any way prevent the judicious weighing of the merits

all propositions presented as to the wisdom of accepting or rejecting
the same, or which would hamper the calm deliberation and careful con-
sideration so necessary to well-drafted legislation.”!

On the issue of “hardy annuals”, the committee expressed some
sentiment for barring such measures from consideration in the

Report of the Joint Special Committee on Legislative Procedure, House, No.
280 of 1915, p. 25.
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succeeding session although no specific recommendation was made.
Its judgment was tempered by a belief that such measures do not
seriously interfere with legislative deliberations and that much
progressive legislation has been enacted after earlier unsuccessful
attempts.

Restrictions on the number of measures that may be introduced
by a Senator or Representative was considered by this tribunal.
No legislative recommendation was forthcoming as in the previous
session the House of Representatives had acted adversely on such
proposal after a favorable Senate vote. However, the committee
favored the proposal, believing it would stimulate a legislator to be
more selective and thus file more important and worthy measures.
And finally, the committee reported adversely on matters con-
cerning filing fees and increased signature requirements for legis-
lative petitions.

Special Commission on Legislative System and Procedure of
1943. Established by Resolve No. 95 of 1941, this commission,
composed of two Senators, three Representatives and two dis-
tinguished college presidents, undertook its assignment from two
points of view: (a) improving the quality of legislation, and (b)
determining techniques to expedite legislative business. 1 In addi-
tion to topics discussed by prior study groups, the Commission ex-
plored other areas, including: Lobbying, Legislative Council, Elec-
tric Roll Call, Annual v. Biennial Sessions and Unicameralism.

Among the 23 recommendations embodied in the Commission’s
document, the following represent the more important topics:

1. Pre-session filing and provisions governing late-filed measures.
2. Referral of bills to committee on initial day of the session.
3. Organization of a Legislative Council.
4. Reduction of Senators’ membership on joint standing committees.
5. Use of the bifurcated session as provided for by Article LII of the Con-

stitution.
6. Ways & Means Committee hearings.
7. Adoption of an electric roll call.
8. Return to annual sessions of the General Court.

Most of the remaining 15 recommendations were contingent on or
supplemented the above list.

1 Report of the Special Commission on Legislative System & Procedure,
House, No. 50 of 1943.
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The broad base of this study and the variety of the resultant
recommendations produced conflicting views. Thus, the full report
was signed by a bare majority (two legislators and two educators,
of the total of seven members). One Representative disagreed
with the conclusions on pre-filing and the electric roll call system.
The Senate Chairman dissented on 11 recommendations. The other
House member rejected all of the majority’s report, contending
that enforcement of present rules would upgrade the Legislature’s
performance.

By vote of the electorate in the following year, the Legislature
returned to annual sessions but much time elapsed before other
recommendations were adopted. Three years later pre-filing of
session business and early committee reference was accomplished
by amending the General Court rules in January 1947. The Legis-
lative Research Council joined the legislative family as the result
of a 1954 statute, and the electric roll call system now being in-
stalled in the House of Representatives will be used for the first
time in the 1965 session.

The statutorily created Legislative Research Council differs
markedly in scope and purpose from the recommendation made
in the special commission’s report. The present Council controls a
Research Bureau which is a statistical and fact finding body with-
out authority to make recommendations; on the other hand the
Commission had urged an agency similar to a joint standing leg-
islative committee, set up to formulate a legislative program and
to act as a committee of reference in reviewing pending special and
local legislation. But, as with the present setup, it was urged that
the council provide the General Court with research and technical
assistance.

The Special Commission also investigated other possible ap-
proaches which had been examined by past study groups, with
substantially the same reactions. The Commission withheld ap-
proval from suggestions relating to filing fees, greater signature
requirements, abridgement of free petition and reduction of the
“hardy perennials”.

Special Commission to Study the Committee System and Parlia-
mentary Procedure of 1952. Prior to 1952, adverse joint committee
reports on legislative petitions to become effective had to be adopted
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in both branches. This special commission strongly rebuked this
procedure as a time-waster and entirely unnecessary. The voting
of a legislative petition by a bicameral assembly into statutory
form certainly requires adoption in both branches, but both logic
and reason dictate that only one rejection should mean defeat,
unless, by favorable vote, reconsideration is ordered. Furthermore,
the continuance of the old procedure had produced stalemates when
different courses of action were taken by the separate branches.

H The previous Special Commission on Legislative System and
Procedure of 1943 had studied this procedure but refused to recom-
mend change. In its opinion, to allow a single rejection to stand
as final action was an ill-conceived shortcut, the result of which
would promote abuses and behind the scenes manipulations to steer
the adverse committee report to the branch where favorable action
could be expected.

The new Commission on Parliamentary Procedure of 1952 con-
sidered that such anxiety was unfounded. It reported that only
three out of the 1,218 adverse committee reports accepted in one
house in 1949 had been overturned when considered by the second
branch. Further, the record-long session of 1951 (319 days) seemed
to spur elimination of unnecessary processes. The Commission
concluded that the double-rejection rule served no practical pur-
pose and endorsed a rule change prescribing that acceptance of
an adverse committee report by one branch would complete the
rejection of a petition. The Legislature implemented this recom-
mendation by amending Joint Rule No. 4 accordingly at the open-
ing of the next session on Jan. 3,1952.

Governor’s messages and reports of the Legislative Research
Council, of departments within the Executive Branch and of
Special Commissions still require bilateral action at this time when
negatively reported by committee. Not being subjects of legisla-
tion, they are not subject to Joint Rule No. 4 nor to any other
rule.

In recent years the General Court has authorized its Joint Rules
Committee or special commissions to examine the legislative
process. However, in view of the length of annual sessions, these
study groups have not been able to commence their work, and no
reports have therefore been forthcoming.
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1. Petitions accompanied by draft legislation. This method is by far the
most common and supplies about 90% of all proposals made.

2. Messages from the Governor.
3. Annual reports of state officers and administrative departments.
4. Reports of special commissions or recess commissions, or special re-

ports of administrative agencies made by order of the General Court.
5. Proposals taken from flies of previous sessions (rarely used by mem-

bers).

6. Bills introduced “on leave”, embodying general legislation without
accompanying petitions. This method has little appeal because the rules
require the committee of reference to accept or reject the bill exactly
as written, without amendment.

Reference has already been made to the fact that changing
social conditions require amendments to laws and regulations which
govern the conduct of individuals. Influences that motivate peti-
tions for new legislation are as follows:

1. Citizen efforts to improve conditions through beneficial legislation.
2. Impact of numerous governmental regulations on personal freedom

brings desire of individuals for statutory changes.
3. Proposals by boards and administrative agencies to correct inadequacies

of governmental operation or to improve them.
4. Benefits sought for members of business, labor, fraternal, civic, and other

associations.
5. Covering so many circumstances, statutes require frequent amendments.
6. Legislators initiate proposals to impress their constituents.
7. Legislation molds two party responsibility and philosophy.
8. Legislators anticipate change and undertake provisions therefore.

Under present statutes and rules, requests for General Court
action emerge from six sources:

The sources of bills introduced in 1961, as determinded by an
exhaustive study made by a legislator, are indicated as follows: 1

CHAPTER H.

INTRODUCTION OF LEGISLATIVE PROPOSALS

Motivation for Legislation

1 Analysis made by Representative Mary B. Newman, for Tufts University
Assembly, State Government and Public Responsibility, 1962.
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Sources of Proposals Filed in General Court, 1961
Legislative Proposals

Source No. Distrib.

Governor 33 1.0%
Legislators (as single petitioners

or co-petitioners) 1,723 53.4%
Private individuals 715 22.6%
Private organiations 326 10.0%
Departments, Special

*

Commissions and public agencies 189 6.0%
Combinations of above classes 241 7.0%

3,227 100.0%Total

TABLE 1.

Development of theRight of Petition
English Background. Historically, the right of free petition re-

flects the primary right of the people to peaceably assemble in
order to petition the government. It stems from the famous Magna
Carta which was signed by despotic King John of England in 1215.
That historic document authorized the complaining barons to peti-
tion the governing officials for redress of grievances raised by
royal violation of the articles of the Great Charter.

As the English Parliament grew in importance, it became bolder
with relation to the Crown, and proceedings against the King
eventually came to be known as a Petition of Right. As a practical
matter the King would summon Parliament to meet the financial
needs of the Crown, but Parliament, particularly the House of Com-
mons, would petition for the redress of grievances as its price for
voting the desired funds.

By 1628 the Petition of Right became the law of the land in
England. Forty years later the House of Commons further re-
solved that every commoner in England possessed “the inherent

fright to . . . petition” the House of Commons “in case of grievance”,
wand that body had the right to judge whether its provisions were

“fit” to be received.
Finally, in 1689, the English Bill of Rights asserted the right of

the subjects to petition the King, and declared illegal any prose-
cution or confinement of those submitting such petitions.
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American Development. The early colonists migrating from
England brought not only customs and habits but English jurispru-
dence and parliamentary law as well. Their ancestors had developed
the right of free petition and they established “a government of
laws rather than of men” incorporating this axiomatic right into
the deliberations of the early Massachusetts General Court.

The doctrine was considered to be so fundamental to self-govern-
ment that it was incorporated into the Constitution (Art. XIX).
This constitutional language speaks only “of wrongs and grievan-
ces” but its scope has been interpreted to include popular demands
that the government act to protect the public welfare. Additional
constitutional support for the right of petition is found in three
other constitutional provisions, namely, Articles XI and XXII,
and Article XLVIII of the Articles of Amendment.

The importance of the right of petition is also indicated by the
action of other jurisdictions. Thus similar provisions guaranteeing
the right of petition have been incorporated in our federal consti-
tution (Article I of Articles of Amendment) and in the constitu-
tions of the other states.

The Privilege of a Hearing. The right to petition for relief in-
cludes the complementary right to present information and evidence
in support of that petition. This premise is now only fully accepted
in the legislatures of Massachusetts and Nebraska, although in
times past the legislative bodies of Connecticut and Wisconsin and
the Illinois Senate conducted hearings on all bills. In all other
states and in the national Congress the petitioner is not assured
of a hearing. Hearings are granted or denied by the legislative
leaders, or by some committee to which the proposal has been
assigned. This practice has been defended on the basis that com-
pulsory hearings deny (a) legislative discretion, (b) dilute the time
of the Legislature and (c) increase unduly the length and cost
of sessions, without any commensurate gain. l Moreover, only a
few states utilize the joint committee system, and whenever a
petitioner has succeeded in obtaining a hearing in one branch, he
has no assurance that like consideration will be extended in the
other branch.

1 Council of State Governments, American State Legislatures in Mid-Twentieth
Century, April 1961, p. 17.
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In Massachusetts, public hearings are held on all legislative
proposals, not by virtue of a constitutional, statutory or rule re-
quirement but in accordance with long standing custom. This
tradition had its origin in the early days of the General Court
when its workload was small and information was welcomed from
any source to insure completeness of its deliberations. With in-
creased workload this revered practice has been criticized but
doubt is expressed that this procedure will be abandoned.

Full effect is given in this state to the right of free petition by
requiring joint committees to report out all matters referred to
them. In thirteen other states committees must also clear their
dockets before adjournment (Ark., Calif., Colo., Fla., Hawaii, lowa,
Mo., Mont., N.H., N.C., N.D., Utah and Wis.), with at least three
of the group, however, making this requirement merely a per-
functory matter, usually occuring on the last day of the session
(Calif., Colo., and N.H.).

BUI Introduction Under Federal Procedure.

In the United States House of Representatives any member and
the resident commissioner of the District of Columbia may intro-
duce a bill while the House is actually in session by simply placing
it in the receptacle provided for that purpose near the clerk’s desk. 1

He is not required to make any statement nor seek permission to
make the introduction.

In the Senate the procedure is somewhat more formal in line
with the standing rules of that body. At the time reserved for the
purpose, a Senator who wishes to introduce a measure rises and
states his purpose, and if there is no objection sends the bill by a
page to the secretary’s desk. In the event of an objection, the in-
troduction is postponed until the next day, but then proceeds.

No deadline for introducing proposals for legislation has been
established by rale or otherwise in either of the two legislative
branches. A total of 5,068 proposals were introduced during the
1964 session of the Congress, of which 1,065 measures were sub-
mitted in the Senate, and 4,003 in the House of Representatives.
1 Charles J. Zinn, How Our Laws are Made, U.S. Government Printing Office

1961, p. 6.
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Petitions for legislation comprise about 80% of this total, and vary-
ing types of resolutions constitute the remainder. 1

Cutoff dates for the introduction of legislation have been estab-
lished by state legislatures to expedite the flow of legislative busi-
ness. In addition to insuring a supply of business to command the
Legislature’s attention, realistic dates also promote more sober
deliberation and, in many instances, avoid end of the session “log-
jams”. A realistic deadline also minimizes the practice of filing so-
called “skeleton” bills by title only, to be subsequently drafted or
implemented after the deadline only if their full text becomes de-
sirable. Formerly California was notorious among the states for
this device but a 1958 constitutional amendment prescribing a more
realistic filing deadline has substantially reduced this practice.

Time of introduction is regulated in 43 states by either the con-
stitution, statutes or rules of one or both branches. Seven states
permit proposals to be introduced at any time during the session
(Ala., Del., Ga., Ky., Pa., S.C. and Tenn.) The Colorado Constitu-
tion authorizes introductions of bills at any time during the session,
subject to limitation by the Legislature which in practice has fixed
such deadlines at each session.

Actually the establishment of deadlines by legislative rule is
preferred usage. The resultant flexibility to meet changing con-
ditions permits ready control of internal administration. On the
other hand, 12 states have constitutional provisions controlling in-
troductory dates (Ark., Calif., Colo., Fla., La., Md., Minn., Miss.,
Mo., N.M., Tex. and Wash.). Moreover, four states have constitu-
tional provisions governing the introduction of proposals calling
for the expenditure of public funds (Mont., N.D., N.M. and Wyo.).

The well established policy of prescribing introductory deadlines
by either fixed legislation or legislative order was breached with
the adoption of a new Michigan Constitution in 1850. This docu-
ment stipulated that no new bill could be introduced during the
last three days of a session, except by unanimous consent. Various
amendments altered this time requirement over the next half

Bill Introduction under States Procedures

Congressional Record. Vol. 110, No. 197, October 23, 1964.
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century, until the constitutional provision was repealed in 1904.
The new 1964 Michigan Constitution omits such a provision and the
procedure is controlled by the joint rules of the Legislature. Mary-
land’s initial constitutional provision of 1851 followed that of
Michigan, save that it permitted suspension of the final three day
prohibition by a % legislative vote. Before the close of the nine-
teenth century the great majority of the present states with cons-
titutional provisions had adopted provisions on this score. A pro-
posed constitutional amendment barring the introduction of peti-
tions after the 60th day of the session was rejected by the Massa-
chusetts Constitutional Convention of 1853.

The balance of the states (31) make provision mainly by legis-
lative rule. Because of the diversity of these deadlines and the
method of establishment, it is most difficult to arrive at a standard
or “average” cutoff date. For legislative researchers wishing more
detailed information on this issue, reference is made to the perti-
nent tabulation in the 1964-65 edition of the Book of the States.

Almost all of the states have facilities for the drafting of legisla-
tive proposals prior to the opening of the session. However, the
advantage of this practice usually stops when the bills in original
form are then merely transmitted for custodial purposes to the
clerks of the two branches, or to the Legislative Council. Because
no formal acceptance of a bill occurs in the great majority of
states until the session convenes, much valuable time has been
lost.

Several states have therefore adopted the pre-session filing sys-
tem to accelerate legislative business. The best pre-filing provi-
sions stipulate that to be considered in the incoming session all
measures must be filed by a specific date in advance of the new
session. Such a regulation usually makes more difficult the ad-
mittance of measures filed subsequently.

The early pre-filing date permits bills to be formally received,
and committee references to be made in good season, while the
documents are being printed and made available for distribution.
Hence, the law-making body may commence its deliberations with-
out undue delay upon convening.

Pre-filing of Bills
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The limited use of pre-filing among the 50 states is due in part
to concern over the assertion that the law-making body cannot
transact business until it is legally constituted at the time of
convening. However, the plenary powers granted to the legisla-
tures by state constitutions to establish their rules of procedure,
amply confirmed in the courts, would seem to dispose of such
questions. In any case, the validity of the pre-filing procedure of
the Massachusetts General Court rests on constitutional grounds
(Part 2, c. 1, s. 1 and Article of Amendments X and LXXII), and
a long list of decisions, notably Coolidge v. Brookline (11) Mass.
592).

In view of its advantages it would seem pre-filing would have
greater appeal to legislative leaders and observers. Benefits at-
tributable to pre-filing are:

1. Improved proposals, both technically and substantively, are obtained
from the longer time spent on research and bill drafting.

2. Public and legislative knowledge of proposed legislation is better, par-
ticularly when bills are printed prior to session.

3. Year round work activities of the General Court are more evident.
4. Business can start immediately at session opening.
5. Legislative leaders are assisted in planning party positions.
6. Better scheduling of legislative workload results.
7. Strain on legislative clerks, drafting personnel and other personnel is

reduced.

8. Both the printing of legislative documents and their distribution are
expedited.

While there is mixed opinion relative to the impact of pre-filing
on expediting committee business, it appears it has little effect
on the work of appropriations committees because the deadline for
the introduction of the general appropriations bill or budget docu-
ment is usually defined by constitution or statute and invariably
occurs after the session is well underway.

The advantages of pre-filing are numerous, but it does not solve
various legislative problems. Thus, experience has shown that
volume of business in the form of number of bills to be considered
is not thereby reduced. “Old chestnuts” are not eliminated from
committee dockets. Nor is the log-jam at the end of the session ap-
preciably relieved.
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New Hampshire pioneered pre-session filing in 1927. Massachu-
setts was the next state to inaugurate this procedure by changing
Joint Rule No. 12 in 1947 to require all bills to be submitted by
the first Wednesday in December, the date which is still in effect.
In subsequent years another dozen states adopted aspects of pre-
filing, as follows: Alaska (1960), Connecticut (1959), Elinois
(1962), Louisiana (1954), Maine (1961), Michigan (1954), Ne-
braska (1957), New York (1958), North Dakota (1955), Oklahoma
(1961), Wisconsin (1950), and Vermont. Of these states, pre-
filing in Michigan only occurs in even numbered years although
the state conducts annual sessions.

West Virginia is sometimes classified among the pre-filing states.
However, legislative officials of that state report that pre-filing as
practiced in West Virginia is merely a service of convenience and
is not governed by a statute or rule.

The state of Utah will join the list of pre-filing states this year
on the basis of new legislation requiring legislative proposals to be
filed “by the first Monday next preceding the convening of the
Legislature” (c. 55, Laws of 1963).

Massachusetts has benefitted from its pre-filing procedure, and
abandonment or major modification seems extremely unlikely. Ap-
proximately 90% of all proposals are submitted by the deadline of
early December; and the remainder, which consists primarily of
late filed measures, are admitted under suspension of Joint Rule
No. 12. Messages from the Governor and recommendations of the
Executive Office of Administration and Finance are not subject to
such control.

Available evidence reveals that the state of New York is deriv-
in substantial benefits from its pre-filing procedure despite the
absence of a statute or rule governing that system. In this case
success is due to appeals of the leaders urging members to take
advantage of early filing. The volume of pre-filed legislation in
the Senate increased from 13.9% in 1958 to 21.1% in 1962; and in
the Assembly from 15.9% to 31.1% over the same four year in-
terval. Moreover, the number of bills introduced on the final
filing date which occurs after the session convenes were 62.2% less
in 1962 than on the similar 1958 date.
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Among most of the other pre-filing states the volume of pre-
filed measures remains fairly stationery in recent years with no
upturn in evidence. In the two states of Michigan and Wisconsin,
pre-filing appears to be losing its attractiveness. In Michigan only
3.5% of all bills introduced in 1962 were pre-filed. Wisconsin
showed a decline from 9.1% in 1953 to 1.4% in 1961.

In most states, pre-filing is governed by legislative rule. In the
case of Illinois and Utah statutory controls are in effect. In at
least four states long-standing custom or the approval of the body’s
leadership serve as the authority for this practice (Neb., N.Y.,
N.D. and Vt).

Much variety exists among pre-filing operations in the various
states, as indicated by the following table highlighting the more
important details of state procedures:
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Among programs designed to reduce the annual number of bills
introduced into the Massachusetts General Court, the imposition
of filing fees has commanded frequent interest. Practically all
study agencies which have examined legislative procedure in Massa-
chusetts have reviewed this suggestion. Invariably their reaction
has been negative, that the imposition of a filing fee would be a
backward step in obtaining better legislative procedure. Thus, a
negative report in the late 19th century was followed up by a re-
cent study by the 1962 Tufts Assembly which reported against such
action despite the mounting volume of legislative proposals.

Some legislators favor such filing fees, but their motives vary.
One group believes a filing fee should be in effect to reduce the
volume of legislative business. On the other hand, some advocate
such an approach in the belief that proponents of bills should help
bear the cost of conducting the business of the General Court. The
usual suggestion of a $1 or $2 fee would have little financial
significance since the annual cost of legislative printing exceeds
$400,000.

Bills calling for filing fees have been filed as far back as the
1890s, with such bills trickling into the legislative hopper at in-
tervals of several years. Only five such measures have been in-
troduced in the past dozen years, the most recent in 1964( House,
No. 2245). As indicated, a $1 or $2 filing fee is usually suggested,
but ass fee was proposed in 1952 (House, No. 1589). A variation
on the basis of the charge was a 1955 measure which would have
made no charge on the first five bills introduced by a member of the
Genera] Court, but would have collected a fee of $lO for each
further petition (House, No. 965). Most of these bills proposed
statutory provisions, but two separate measures of 1954 and 1955
were constitutional in character (House, Nos. 882 and 932, respec-
tively) . All of these fee bills have been rejected.

Little can be said about the use of a filing fee to reduce the
number of bills introduced. On the surface, it would seem likely

CHAPTER m.
REDUCING NUMBER OF BILLS PROPOSED

Filing Fees
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that a petitioner who is willing to support his proposal with an
entrance fee would thereby be demonstrating his good faith and
genuine belief in the merits of his bill. But on the other hand, a
small fee will not deter the insincere petitioners from filing trivial
legislation. However, a filing fee could conceivably impede the in-
troduction of laudable, sincere legislative proposals. A fee would
probably handicap the legislator who introduces a substantial
number of bills in order to indicate to his constituency that he is
“on the ball”. To be workable a fee would have to be assessed
against the legislator petitioner or they would probably use any
exemption to sponsor bills which originated with private sources.
Omnibus bills containing several related proposals would be used
to circumvent filing fee costs.

Conceivably, a filing fee could bring varying financial burdens
among legislators. Thus, Greater Boston legislators are more
frequently in attendance at the State House, particularly during
pre-filing periods, them are legislators from more distant communi-
ties. Hence, their constituents need to make less effort to confer
with them on Beacon Hill. Accordingly, more bills would tend to
gravitate toward them, subjecting them to relatively large filing
fees, particularly if a good many Boston voters could not afford
to pay filing fees. Certainly a legislator would pay the necessary
fee when the petitioner had furnished political support during past
election campaigns. Likewise, committee chairmen and ranking
members of major committees may be singled out to add the
prestige of their names and status to bills. Such members may
then be reluctant, in view of past favors, to seek reimbursement of
filing fees from the petitioners, corporate or otherwise.

Filing fees are deemed to abridge the constitutional right of
petition, and most of the attack emanates from this source (Mass.
Const. Part I, Art. XIX). Critics, therefore, emphasize that all
petitions must be received, arguing that any subsequent regulatory
action is within the province of the Legislature.

The courts of Massachusetts have not ruled on the issue of
whether filing fees constitute an unlawful infringement of the right
of petition. An opinion of the Attorney-General did rule in 1925
that a $2 filing fee was constitutional, and cited the following
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court opinion in support of his contention that such action is not
violative of free petition: 1

‘ln all cases where the constitution has conferred a political right or
privilege, and where the constitution has not particularly designated the
manner in which that right is to be exercised, it is clearly within the just
and constitutional limits of the legislative power to adopt any reasonable
and uniform regulations in regard to the time and mode of exercising that
right, which are designed to secure and facilitate the exercise of such
right in a prompt, orderly and convenient manner.” Capen v. Foster 12
Pick. ltBJf

In arriving at this decision Attorney-General Benton relied ex-
tensively on the historical development of the right of petition.
He stated that England, as far back as 1685, imposed fees on
proposals for both public and private legislation. Since intercession
to the King to correct private wrongs represented the older form
of petition, the Attorney-General argued that the framers of the
Constitution, who were acquainted with this development, meant
to make right of free petition subject to reasonable regulation.

Only one authority on the Massachusetts legislative process ap-
pears to endorse the filing fee as meritorious, Robert Luce,
whose distinguished career covered many years in the General
Court and Congress. One of his comprehensive treatises approved
as just a fee equal in amount to the one required for entry of an
action in the lower courts. 2 He felt that this payment would be
a desirable, clear indication of the petitioner’s good faith.

His opponents argued that the Massachusetts General Court
which receives all petitions without any question of jurisdiction
should not be bound by the technical rules of a body which has
limited jurisdiction. Petitions and legislation proposing changes
in corporation powers and privileges must now be accompanied
by a $25 fee fixed by statute (G.L. c. 3, ss. 5 and 7). It is argued
that such a fee is not an infringement of free petition as it is
charged to underwrite the cost of processing of the proposal by
the Secretary of State.
Signature Requirements

To reduce the number of bills filed annually it has also been
suggested that a considerable minimum number of signatures be
1 7 Op. Atty. Gen. 1925, p. 102.

Robert Luce, Legislative Procedure 1922, p. 79.
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required. The justification of this proposal rests on the premise
that a legislative proposal should have an appreciable degree of
public support before extensive legislative consideration is initiated.
Moreover, it is alleged that the requirement of multi-signatures
would stop or at least slow down the introduction of nonsensical
or ill considered measures. No constitutional or statutory proposal
to this effect has been submitted to the General Court since 1954
(House, No. 932).

Proposals to require multiple signatures have been rejected on
every occasion. To require a legislator to enlist the support of other
legislators as well, before his proposal may be introduced, would
impose a burden without providing a corresponding benefit. Such
a requirement would restrict a legislator’s right to formulate a free
decision based on a considered judgment of the evidence developed
by the legislative process.

Requiring a certain number of signatures of non-legislators
would be ineffective in curtailing the number of legislative pro-
posals. Even an eccentric can obtain additional signatures. In-
dividuals will sign almost anything and neither organized or un-
organized efforts can handle such a situation. The opportunity for
fradulent signatures and the task of verification would be large
indeed.

Moreover, the requirement of additional signatures would reduce
the quality of legislation enacted. Ideas originate from many and
varied sources, both from the sophisticated and the uneducated,
and from the hard lessons of experience. For every crusade there is
a solitary reformer. To require him to have a band of converts
before he “has his day” at a legislative forum it is argued may
well dampen his enthusiasm and initiative.

Limiting Number of Petitions per Member
Limiting the number of proposals which a legislator may submit

in each session has not evoked much legislative interest of late.
Such a proposal was rejected by the Joint Special Committee on
Legislative Procedure in 1915 because it would probably handicap
the introduction of bills serving the public interest. Subsequent
study groups have omitted any discussion of this possibility.
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It is argued that such a limitation would encourage members
to use their restricted scope to file only the more important of the
measures they have in mind. But much depends here on one’s de-
finition of importance and one’s point of view. For example, a
country legislator may well deem hunting and sporting bills of
great importance to his locality. Yet those proposals may excite
little interest among urban members. Conversely, mass transporta-
tion problems command great interest from city members, while
rural representatives minimize their importance. Relatively few
issues affect both groups equally and generate statewide problems.

The suggested limitation is subject to many other criticisms.
Legislators vary. Many are better educated and more knowledge-
able. Others are more experienced and more aggressive. Some have
the happy faculty of successfully bringing about final passage of
their proposals. To apply to all of them the same rigid volume
limitation will undoubtedly retard the flow of good legislation, it
is argued.

The legislators of Massachusetts have been criticized in recent
years for their parochialism, particularly for frequent passage of
local, special and private legislation. Corrective developments in
this area, notably pending home rule proposals, would be set back
by adoption of a limitation on the number of proposals a member
may introduce.

A half century ago, the Senate approved a measure in 1914 limit-
ing the number of bills which a legislator might file, but the House
rejected the measure.

Considerable support is voiced during discussions of legislative
procedure in favor of a rule change which would bar the reintro-
duction in the second session of proposals adversely disposed of
in the preceding session, except for those measures proposed by
the Governor, or approved by a 4/5 vote in both branches. On
the periphery of this topic are (a) proposals limiting the legisla-
tive agenda during the second session of each two year cycle to
budget matters, and (b) the carry-over idea in each second year
which will be discussed in chapter IV of this report.

Prohibited Reintroduction of Rejected Proposals
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Earliest of the investigations relative to prohibiting reintroduc-
tion of rejected bills was a special legislative committee in 1915.
This committee favored the proposal but abstained from making
a formal recommendation. Subsequently, a completely opposite
position was taken by a study commission in a 1943 report; this
group categorically dismissed the wisdom of this proposal in the
following single sentence:

“The political manipulations which such a rule would induce against
public policy, especially in view of Amendment XLVIII of the Massachu-
setts Constitution, are so obvious as not to require further elucidation
and to preclude its serious proposal.” (Senate, No. 50 of 1943, p. 31).

Similar proposals have nevertheless been filed in most recent
years. They have all been assigned for study by special commis-
sions or by the Joint Rules Committee, but no reports have been
forthcoming.

Members of the Massachusetts General Court are elected for a
two year term and it is argued that rejection by the same member-
ship in each successive year is time consuming, costly and theore-
tically unsound. The time saved, it is alleged, could be better used
for consideration of other legislation presented for the first time.
Moreover, it is contended, such a prohibition would shorten legisla-
tive sessions. As for theory, the existing procedure is criticized as
“trying the case twice before the same jury”. Proponents of the
rule change argue that in the short interval between the original
rejection of the first session and the succeeding meeting, support
for a measure rarely develops to the point where a rehearing is
warranted. Should such an eventuality occur, the Legislature could
respond thereto by admitting the proposal under a 4/5 vote which
would be indicative of sufficient change of position as to justify
deliberation by the same membership.

Experienced Senate Clerks estimate that from 20% - 25% of
Senate bills in a session were disapproved in the previous session.
In the House, close to 30% are estimated to be rejects of the prior
session. Advocates of the present procedure argue that this amount
of duplication does not materially slow down the pace of legislative
business. They insist that such proposals are quickly disposed of,
usually in early legislative stages, that few of these bills are of
the highly controversial type, and that, finally, when several re-
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jections show a bill’s inability to attract support, the bill will ulti-
mately disappear. These opponents of change emphasize that re-
visions would disregard the valuable unlimited right of petition.

These critics also point out great practical difficulties in enforc-
ing such a rule which would require a close command of the many
features of over 4,000 bills in order to spot duplications quickly.
Would the prohibition against identical measures be circumvented
by the introduction of substantially similar measures differing per-
haps in some simple but very important key provision? Would
“riders” to new legislative topics become fashionable? Where would
the responsibility for quickly determining identity of suspect bills
be lodged? With the Senate or House Clerks? With a steering com-
mittee? With the Rules Committee? After the bill filing deadline
date, the respective Clerks must prepare for the coming session and
forward bills to the printers. If this chore was assigned to the
Clerks, would it require advancing the bill filing deadline? And, it
is argued, the exercise of censorship by the Rules Committee or
steering group would not appeal to legislators.

The theory that successful legislation is a “long haul” operation
invariably enters in a discussion of this topic. Such a claim is
evidently meritorious as more legislative measures are defeated
than achieve enactment. Worthwile social progressive legislation
has usually been defeated when first proposed. Success has then
been achieved by the perseverance of the petitioners who, through
repeated hearings, greater research, clearer presentation, better
organization and augmented support, finally gain favorable results.
The social welfare legislation is pointed out as a classic example.

Finally, political overtones are involved in a proposal of this
type. Some organizations, labor unions in particular, anticipate
that legislators become friendly toward labor proposals in the
second year when elections occur. Hence, they oppose any method
which would eliminate this advantage.

The Massachusetts General Court approved 739 Acts in 1964, of
which 282 bills (38.1%) were special, private or local (individual
community) legislation or combinations thereof. Moreover, 11 Re-

Replacing Legislation with Administrative Action
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solves were adopted which dealt primarily with money payments
to private individuals, and with notary public matters.

This statutory result reflected legislative consideration of 4,687
proposals including some new numbers assigned to bills amended
considerably in their passage and reprinted. No accurate tabula-
tion is available revealing the volume of special, local or private
legislation filed, as contrasted to general legislation filed but veteran
legislative clerks estimate that about 25 % of the total petitions fall
into the category of non-general legislation.

General statutory provisions cannot completely eliminate the
necessity for consideration of local and special legislation by the
General Court. However, appropriate legislative changes can
greatly reduce the incidence of the various small groups of such
bills.

Of all the major legislative committees, the Taxation Committee
is most immune to petitions for special relief with better than 95%
of its agenda relating to changes in the General Laws.

River and Water Bills. A discussion of the dockets of a few
selected committees will illustrate this point. Thus, the bulk of
measures before the Committee on Harbors and Public Lands
relate to specific river and water improvements in selected sections
of the state. The Department of Public Works has the necessary
statutory authority for action but that authority is not used,
largely because of limited funds. This situation generates specific
legislative petitions, many of which receive favorable legislative
decisions. Some of these specific petitions are referred to the major
finance committees, i.e. House or Senate Ways & Means Com-
mittees, but are omitted from the capital outlay program or other
bond issue authorization and thus expire, only to be resub-
mitted the following session.

MDC Bills. Likewise, the work of the Metropolitan Affairs Com-
mittee is confronted annually with individual requests for definite
recreational improvements within the Metropolitan District. This
type of legislative request originated only about 15 years ago, and
its popularity has been stimulated by public demands for better
recreational facilities. While most of these requests are denied, it
is reported that the successful proposals handicap the efforts of
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the Metropolitan District Commission (MDC) in carrying out
some of its statutory obligations. Thus, planning for recreation on
a regional basis within the district has been hampered as the con-
struction of special facilities mandated by legislative order has
absorbed available funds. Of five MDC projects now in the planning
stages, four have been directed by the Legislature.

On the other hand, while the MDC laments this crippling inter-
ference with its administrative discretion, evidence shows that
it has failed to use its statutory administrative authority to avoid
other legislative proposals, for instance, in the naming of roads
and other properties within its control. Two of its most well known
works the Quabbin Reservoir and the Hultman Viaduct were
named by the MDC to honor its chief engineer and commissioner
respectively. After World War 11, proposals to redesignate certain
facilities to honor deceased servicemen confronted the MDC. The
Commission in order to avoid embarrassment and to test the sin-
cerity of the applicant adopted a policy of encouraging legislative
proposals on this subject.

Streets and Highways. The Committee on Highways and Motor
Vehicles is besieged by detailed legislative proposals calling for
overpasses, sidewalks, traffic lights, street names and other related
items, all of which should preferably be treated as questions of
departmental administration.

Notaries Public. A small step to reduce the workload of the
General Court was its authorization in 1964 of the validation
of the acts of notaries public by the Secretary of State, with
the Attorney-General’s approval (G.L. c. 9, s. 15A; Acts
of 1964, c. 231). Ordinarily, up to about a dozen proposals are filed
annually on this score. Invariably they receive legislative approval
after perfunctory consideration. While this number is small, never-
theless some reduction in committee activity, printing costs and
the like has occurred. Unfortunately, in another similar situation,
the Senate refused to follow 1964 action of the House authorizing
the Secretary of State to validate irregular actions of town meet-
ings; the Senate’s action probably reflected the contention of the
Secretary that this authorization would require additional person-
nel (House, No. 1441).
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Corporation Mergers. Easing of legislative work has also been
suggested in connection with a small number of measures heard
annually by the Committee on Mercantile Affairs relative to (a)
mergers of charitable, religious and educational corporations, and
(b) authoi'izations to such type of corporations to hold additional
real and personal property (16 proposals, or 8.4% of the full com-
mittee docket of 189 measures in 1964). Hearings on these 16 bills
occurred on five hearing dates, with the last of them devoted en-
tirely to late filed bills on this subject.

Elimination of these few bills has been proposed either by chang-
ing the statutory requirements, or by delegating jurisdiction to
the Secretary of State to act. In line with the recommendations of
a special legislative committee in 1915, legislation was enacted at
that time, authorizing charitable corporations organized under
special legislative acts to hold up to $1.5 million of property. Sub-
sequently the maximum has been raised to the present $5.0 million
(G.L. c. 180, s. 9) which is still challenged as unrealistic. The Secre-
tary of State has suggested elimination of any maximum what-
soever.

More generally with respect to such merger and consolidation
bills, a comprehensive study of the related statutes (G.L. c. 180) is
being undertaken by the Boston Bar Association. There is no indi-
cation now of its conclusions, but the Secretary of State anticipates
a complete rewriting of the statute may reduce the numbers of
future merger bills.

Fraternal Societies. Another illustration of a small alleviation
of legislative workload is contained in the half dozen or so annual
requests of Police Relief and other fraternal societies to change
their benefit allowances. Five of these bills were approvd in 1964,
another two reached the enactment stage before rejection, and one
was “pocket-vetoed” by the Governor.

Insurance department officials are highly critical of these bills
as being poorly drafted, and based on inadequate knowledge of im-
portant considerations, such as solvency of the fund, investment
policy, and other matters requiring special training. They recom-
mend a statutory change to allow the Commissioner of Insurance
to control benefit payments to maintain the actuarial soundness
of the funds concerned.
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This chapter discusses the procedural proposal to permit legisla-
tive business which remains unfinished at the end of the first ses-
sion to become the new pending business at the start of the next
session of each two year election cycle of the General Court and
later in the chapter an accompanying severe limitation on the bills
which may be introduced each second section. The first idea is
not new, having been explored in legislative circles in England,
the United States and elsewhere as far back as the turn of the
19th Century.

However, lengthy and costly legislative sessions have stimulated
renewed consideration of this approach and many states have been
investigating this method within the last decade. And the Council
of State Governments has recommended use of the carry-over
system in a recent report. 1

In the English Parliament, matters not disposed of automatically
expire at the end of the session. Formerly, law-making bodies
occasionally resorted to adjournment rather than prorogation in
order to keep pending business alive. However, this device was
awkward and ineffective, and other efforts to improve procedure
were begun.

English interest in the carry-over idea appeared over a century
ago, but insufficient support developed to bring about its adoption.
In 1890, a major study endorsed the proposal but a standing order
to implement the measure was rejected at the urging of Gladstone,
the opposition leader in the House of Commons.

In 1914, a majority of a select Committee on House of Commons
procedure recommended that bills reaching committee or a later
stage should be subject to non-debatable motions to carry them
over to the next session. Prime Minister Asquith was among the
proponents but they split ranks over the legislative stage to be
required before being subject to carry-over. Sir Courtenay Ilbert

CHAPTER IV. THE CARRY-OVER SYSTEM

English Experience

i Council of State Governments, American State Legislatures in Mid-Twen-
tieth Century. April, 1961.
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in opposition stated that by the time of the next session bills would
have to be amended, thus requiring reintroduction, and small sav-
ings in time would result. Carry-over has attracted little interest in
recent years.

In Canada the Parliament is composed of the Senate whose
members are appointed for life and the House of Commons whose
members are elected for a term of five years, unless in the interval
the governing party has been turned out by a special election. The
Canadian legislative procedure differs in many respects from the
American style but in the matter of carry-over, it prefers to follow
the lead of the mother country and has rejected overtures in this
direction.

The Congress of the United States is composed of a 100 member
Senate, and a 435 member House of Representatives. Since senators
serve a six year term with a third of the Senate being elected every
two years, it is a continuing body and the principle of carry-over
is in effect. An entirely new membership of the House is elected
every two years, but a rule continues the unfinished business at
the end of the first session of each two year cycle over to the
second year thereof.

In the early meetings of Congress after the adoption of the
Federal Constitution, it followed the English precedent of allowing
business to die at adjournment. In 1818, relying on a joint com-
mittee investigation, Congress adopted a rule prescribing that
those House bills remaining undetermined at the end of one annual
session should be continued in the next session for a period of six
days. However, this rule did not effect House bills sent to the
Senate and this omission was corrected in 1848. The six day limita-
tion hampered the effectiveness of carry-over and in 1890 this
limitation was removed. However, the rule redraft was so sweeping
that important provisions were inadvertently omitted in the present
pertinent Rule of the House of Representatives which reads as
follows:

Experience of United States Congress

“All business before committees of the House at the end of one session
shall be resumed at the commencement of the next session of the same
Congress in the same manner as if no adjournment had taken place”
(Rule XXVI).
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The omissions re legislative stages other than committee have
not been questioned and the practice of carry-over as it existed
prior to the 1890 amendment is followed. Moreover, the business
of conference committees of the Houses is not interrupted by the
adjournment of the first session; and requests for conferences be-
tween the branches made in the first session may be accepted in
the other branch in the second session.

No statistics are available indicating the volume of matters
“carried-over” in most recent Congressional sessions. In the first
session (1963) of the 88th Congress, the Congressional Record
reported 18 measures that had been reported out by committee
as not being acted upon by adjournment day in the Senate; the
figure was 102 in the House. For the next or second session
(1964), the comparable figures were 27 and 104, respectively.
When the 88th Congress finally terminated its two years of work
on October 3, 1964, 104 outstanding measures were allowed to
expire.l

Twenty states have annual legislative sessions, of which 11
restrict their alternate annual sessions to consideration of bud-
getary and fiscal matters primarily. In these latter states it is
obvious that the carry-over provision is impractical. Hence carry-
over cannot be invoked in more than nine annual session states.

Carry-over of unfinished first session business is provided for in
five states (Alaska, Ga., Mich., R.I. and S.C.) and in Puerto Rico.
The old Michigan constitution specificaly barred this procedure;
however the new Michigan Constitution which became effective in
1964 specifically provides for the carry-over method (Art. IV,
s. 19). The procedure will be tried out initially with the unfinished
agenda of the 1965 Michigan legislative session.

Georgia and Puerto Rico also have constitutional provisions on
this score. The Puerto Rico constitution does not specifically men-
tion carry-over but the necessary authority is contained in the
constitutional declaration that “the Legislative Assembly shall be
deemed a continuous body during the term for which its members

State Developments

1 Congressional Record, Vol. 110, No. 197, October 23, 1964.
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are elected” (Art. 111, s. 10). Inasmuch as all Puerto Rican legisla-
tors are elected simultaneously for four year terms, carry-over
applies to annual sessions during an entire quadrennium.

Alaska, Rhode Island and South Carolina provide for this pro-
cess by legislative rules of which the following Alaska rule is
illustrative:

Bills introduced in the first regular session of a Legislature which
are not passed or not withdrawn, defeated, vetoed, or indefinitely post-
poned carryover into the second regular session of the same Legisla-
ture in the same reading or status they were in at the time of adjourn-
ment. Joint resolutions proposing or ratifying amendments to the U.S.
Constitution or proposing Amendments to the state constitution carry-
over in the same manner as bills. All other forms of resolutions expire
with the adjournament of the first regular session. (Uniform Rule 48).

In Rhode Island and South Carolina this procedure is not auto-
matic, and a motion is required for its validity. Without the latter
action matters die at the conclusion of the session.

Among these six “carry-over” jurisdictions, none prohibits the
introduction of new legislation in the second session.

Carry-over has been examined in at least three other states in
recent years (Ariz., Mass, and N.J.) Arizona unsuccessfully pro-
posed this method by statute, and Massachusetts by legislative
rule. In New Jersey a related constitutional proposal was approved
by the Assembly in 1964, but it failed in the Senate; another at-
tempt is said to be very likely in the 1965 session.

Alaska. Upon achievement of statehood, the Alaskan Legislature
began annual unlimited sessions in 1959 on the basis of a general
legislative reorganization act. This statute, recommended by the
Alaska Legislative Council, included a carry-over authorization.

That Council reported favorably on this provision in response to
a questionnaire of the Massachusetts Legislative Research Bureau. 1

Considerable time and expense is reported as saved through the
elimination of the reprinting of bills. The immediate availability
of items for legislative consideration when the Legislature re-
convenes was also indicated as another advantage.

State Experiences

1 John C. Doyle, Executive Director, Alaska Legislative Council.
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On the other hand, the following table relative to workload of
the Alaska Legislature shows that an increased number of bills are
carried over at the end of each first year session. In the absence of
knowledge relative to the scope and nature of this postponed
business it cannot be stated whether the legislation itself or pro-
crastination of the legislators concerned are the reasons for this
development.

TABLE 3.

Alaskan Legislative Workload and Carry-Over, 1959-196.1 t
Additional No. of Bills

Number of Bills Filed Carried-Over From Prev. Yr.
Year House Senate House Senate
1959 249 132 N.A. N.A.
1960 225 127 86 (34.5%) 41 (31.0%)

1961 285 178 N.A. N.A.
1962 211 120 164 (57.2%) 116 (65.2%)
1963 238 191 N.A. N.A.
1964 230 168 153 (64.3%) 152 (79.6%)

N.A. indicates Not Applicable

Source: Alaska Legislative Council

Georgia. Carry-over in Georgia originated in 1891 as an inci-
dence of the Legislature dividing its constitutional limit of 70
meeting days biennium into two or more less equal annual sessions.1

The transfer of unfinished business to the next session was initially
provided for by legislative rule but carry-over was placed under
constitutional control in 1943.

In 1954, a constitutional amendment was ratified authorizing
annual sessions of 40 days. By this amendment the carry-over
practice was restricted to transfer of pending business from one
meeting of a regular session to a subsequent meeting within the
same calendar year. Thus, if the Legislature chose to postpone 20
days of meetings to a later period, pending business could be con-
tinued to such later one or more sittings. This elimination of carry-
over between first and second sessions was evidently unsatisfactory

1 Council of State Governments, Memorandum on Carry-Over Practice,
September 1957, 3pp.



SENATE —No. 990.1965.] 57

since a constitutional amendment restored the original method in
1956. (Ga. Const. Art. 111, s. IV, part III).

Attempts to annul this practice recurred in 1964 when the
Georgia Legislature drafted a new Constitution, the final draft
of which omitted the carry-over provision. However, carry-over
remains in force since the proposed draft was voided by decree
of a Federal Court on the basis that it was an act of a mal-appor-
tioned House of Representatives.

Available statistics (1959-1964) are inconclusive. The House
carry-over amounted to 32.7% of total bills filed in 1959, 31.6%
in 1961, and 27.5% in 1963. The comparable Senate carry-over
ratios are 25.1%, 35.8% and 36.1%, respectively.

As elsewhere two comments are prominent in connection with
Georgia’s carry-over practice: (1) expense and time are saved by
obviating the reintroduction of pending bills, and (2) the Legisla-
ture has business ready for quick action upon reassemblying for
the new session.

On the other hand, there is no indication that pending business
is studied by legislators during the recess. Furthermore, Georgia
experience reveals that most of the important legislation is handled
in the first session and the remainder carried over is of less signifi-
cance; this evidence might be interpreted both affirmatively and
negatively. In response to the questionnaire of the Massachusetts
Legislative Research Bureau, the long time Georgia Legislative
Counsel indicates a somewhat unfavorable reaction to Georgia’s
carry-over experience.l

Rhode Island. The use of carry-over in this state is almost non-
existent, according to the following statement by the Reading Clerk
of the Rhode Island House of Representatives:

“In my twelve years service in the House of Representatives I doubt
that it has been used on more than three bills. The measures involved
were of such character that it was undesirable either to pass them or kill
them at the time. The following session saw them forgotten and new
legislation introduced in their places.” 2

1 Letter from Frank H. Edwards, Legislative Counsel.
2 Letter from Paul B. McMahon, Reading Clerk, Rhode Island House of

Representatives.
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South Carolina. In this unlimited annual session state, the device
of carry-over has been authorized since 1865 by legislative rules
(Senate Rule No. 38 and House Rule No. 58). The Bureau has
received little supporting data from South Carolina authorities
but legislators and legislative personnel, it is reported, consider
carry-over to be a highly satisfactory device of legislative pro-
cedure. Most of the important business is transacted in the first
session of each two year cycle and the use of carry-over may make
the second session a shorter one.

Puerto Rico. The principle of carry-over has been followed in
Puerto Rico since 1953. There is no precise regulation and au-
thority is based on the constitutional provision establishing the
Legislature as a continuing body for a four year term. This
scheme is considered satisfactory and there has been no movement
for abandonment.

However, incomplete House data (no statistics on Senate agenda
have been furnished) reveals a high percentage of unfinished
business carried over. These ratios are as follows: 1962 (i.e. Ist
year of four year term) 52.7%; 1963-40.6%; and 1964-39.0.%
Pros and Cons of Carry-Over

Among the advantages cited for carry-over are the following:
(a) reduction in printing costs;
(b) lighter burdens on drafting, clerical and other legislative staff

personnel;
(c) elimination of end of session log-jams;

(d) avoidance of repetitive hearings and deliberations;
(e) legislative work program available for committees and the legisla-

ture at start of new sessions;

<f) better scheduling of legislative business;

crystallizing of public opinion and legislative position in the interval
between sessions; and

(h) shorter sessions.

Skeptics stress the following items as potential drawbacks:
(a) mechanical and technical factors, e.g. storage of bills and increased

printing expenditures necessitated by making available most of a
duplicate supply of the first session bills and related documents
in the second session;

(b) the problem of making technical revisions in bills because of in-
tervening legislation;
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(c) possible increased second session volume of work because of first
session residue being added to the second year’s volume;

(d) the determination of an adjournment date in first session;
(e) a more serious second session “log-jam”;
(f) an atmosphere of deferment and postponement during first sessions

instead of facing up to issues; and
(g) a weakening of the right of free petition when the carry-over

system is coupled as in the Massachusetts proposal with a near
prohibition on the introduction of any new bills in the second
session.

Carry-over was first actively promoted for Massachusetts in 1958
when Senate President John E. Powers and Senator Silvio O. Conte
proposed changes to that effect in the legislative rules. The pro-
posal was referred to a recess study by the Joint Rules Committee,
but no report was forthcoming.

In the 1960 session, Senator Robert P. Cramer refiled the meas-
ure. The Senate adopted the rules change but the matter was
rejected by the House. A similar 1961 proposal was assigned again
to a Joint Rules Committee study but, as in the past, no report
was issued. In 1964 an identical proposal roused no Rules Com-
mittee action.

The carry-over proposals heretofore introduced and reprinted
as Appendix A of this report have called for a new rule (Joint
Rule 7d) and amendments to Joint Rules 10 and 12. The Amend-
ments to Joint Rule 10 would permit committees to recommend
that legislative proposals be deferred to the next session pending
recess study and the Rule 12 change would prohibit the introduc-
tion of new business except Governor’s Messages and proposals
admitted by 4/5 votes in the second even-numbered session.

Except for organized labor, comparatively few civic or industrial
organizations taken a position for or against carry-over. Organ-
ized labor has been particularly militant against that feature of
the above proposal which prohibits introduction of only a few
bills by the Governor and by 4/5 votes in each second year. It
opposes this innovation which would reduce its annual opportunity
to achieve a successful legislative program. Legislative officials of
that body are particularly anxious to spur consideration of their
program proposals each second, or “election” year when they feel

Massachusetts Developments
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that favoi'able votes on their bills are more likely than in the
preceding year. Beyond this opposition there has also been the
objection that the carry-over proposal and related controls in-
fringe on the right of petition.

An earlier chapter has discussed a number of types of legisative
enactments which should be taken care of by an administrative tri-
bunal or on a departmental basis to help reduce the legislative
workload. As an addition to that “diminution” list this chapter
discusses non-legislative handling of present legislative proposals
relative to private claims and to moral obligation settlements.
Such settlements concern situations which cannot be legally en-
forced against the state or its political subdivisions, and relief, in
the absence of other authority, must be based on legislative action.
The National Legislative Conference urges state legislatures to
divest themselves of these private claim bills by providing appro-
priate arrangements at the administrative level.

Only a few moral obligation measures arise but modification of
their legislative treatment could point the way for similar treat-
ment of other proposals by administrative tribunals.

In 1962, 42 measures were filed in the General Court calling for
the payment of monies not authorized under existing law. In 1964,
the number increased to 57 proposals, of which 21 related to local
and municipal action, and the remaining 36 bills to state affairs.

Of the former 21 proposals concerning local government, 17 re-
flected financial “obligations” illegally incurred in some way, and
only two called for compensation for injuries sustained as the result
of municipal negligence.

Of the 36 proposals to provide relief at the state level, the largest
classification of 13 dealt with personal injury or property damage
claims. The remaining 23 proposals covered a wide diversity of
categories, such as reimbursement for legal expenses of state em-
ployees for successfully fighting efforts in the courts to remove
them; compensation for improper incarceration; payment to local

CHAPTER V. PRIVATE CLAIMS PROCEDURE

Scope of the Massachusetts Problem
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governments for aid at state forest fires, employee overtime de-
mands; and refund of illegally assessed state taxes. Only two so-
called state tort bills in these state level proposals were approved;
for the most part they were either rejected or shunted to study com-
missions. More favorable legislative action has been forthcoming
on municipal proposals with possibly two out of three proposals
achieving passage. This high ratio is primarily due to the fact
that in these cases prior approval of a local government body must
be obtained before the bills are even admitted for consideration.
Hence, local officials invariably support the petitions at public
hearings.

Before discussing other state procedures in handling claims
against the state, this text considers the settlement of claims of the
above type against municipal governments. Some authorities sug-
gest that waiver of governmental immunity might be considered
as a means of eliminating legislative measures sounding in tort.
With respect to unpaid bills, it may prove feasible to authorize the
Division of Accounts, an agency which oversees much municipal
activity, to determine the merits of each claim.

Another approach may be an amendment of existing law under
which towns alone are authorized to make appropriations to pay
bills becoming legally unenforceable because the relevant appro-
priation was inadequate to do so in the year when the debts were
incurred. The statute expressly excludes cities, but veteran of-
ficials of the Division of Accounts are unable to account for this
exclusion. They forsee no danger in extending this privilege to the
Commonwealth’s cities.

A sovereign state cannot be sued without its consent. Statutory
modifications may limit that immunity, but unless they do an in-
jured or aggrieved party can in most instances only seek redress
through the state legislature.

This immunity doctrine is traced back by some authors to early
Roman law.1 That law evidently established today’s distinction

Governmental Immunity

1 Westel W. Willoughby, The Constitutional Law of the United States, 2nd ed.,
1929 p. 1381.
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between “proprietory” and “governmental” functions of municipal
corporations, which for centuries has determined the liabilities of
sovereign governments in tort cases.

Other students assign the origin of such immunity to 13th and
14th century England when the doctrine that the King can do no
wrong came into vogue. Subsequently, that doctrine was translated
into the adage that a sovereign government may not be sued with-
out its own consent, a contention that received judicial support
in the hallmark case of Russel v. Men of Devon (100 Eng. Rep.
359 (KB 1700).

On that basis the aggrieved subject could look only to the de-
partment involved, or to the individual tortfeasor or to Parlia-
ment for redress of his injury. Under these circumstances the sub-
ject invariably preferred to petition the House of Commons for fair
and equitable treatment, although his chances of success were slim.

As time went on, the injustice of the doctrine became apparent,
and in 1874 judicial remedies in contract actions were granted
the subject against the sovereign. And by statute effective in 1948
England virtually abandoned the doctrine of sovereign immunity.1

American Development
The colonists brought with them in the early 17th century the

concepts of Anglo-Saxon jurisprudence, including the doctrine
of sovereign immunity. At the federal Constitutional Convention
that doctrine stimulated much discussion. Delegates were fearful
that by joining the Federal Union the states could no longer be
deemed sovereign bodies, but their fears were put to rest by
Hamilton, Madison and Marshall. These statesmen replied that
the clause relative to the judicial power of the United States
(Art. 111, s. 2) meant that if a state brought an action against a
citizen, only the impartial forum of a federal court could hear the
matter.

This controversy continued until the United States Supreme
Court ruled that a state coud be sued on its debt by a citizen of
another state. (Chisholm v. Georgia 2 Dali 419 (1793).) The de-
cision shocked the country and numerous suits were entered against
Georgia, Massachusetts, South Carolina and Virginia. Indignation

1 Crown Proceedings Act 1947, 10 and 11 Geo 6, c. 44.
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sparked a movement resulting in passage of the Eleventh Amend-
ment of the Constitution which guaranteed state immunity as far
as federal process was concerned.

The validity of state immunity was subsequently upheld in 1790
(Hollingsworth v. Virginia 3 Dali 378). A century later, the na-
tion’s highest court affirmed a state’s immunity in an action
brought by one of its own citizens (Hans v. Louisiana 134 U.S. 1
(1889).) On the other hand, the federal judicial system authorizes
not only actions by states against each other (South Dakota v.
North Carolina 192 U.S. 286 (1904), but adversary proceedings
by the federal government against the respective states). (United
States v. Texas 143 U.S. 621 (1892.) ). However, the individual
states cannot entertain an action against the national government
(Kansas v. United States 204 U.S. 331 (1906.) ).

Justification for Immunity Doctrine
Some early authors defend the doctrine as an extension of the

dogma the King can do no wrong alleging that the earlier
settlers in this nation succeeded to the royal prerogatives. The
apprehension of the Founding Fathers that unchecked litigation
would result in bankrupting the states has spurred the retention
of the doctrine. Some legal scholars state that its acceptance flows
from the common law which must be respected. Further, other
opinions stress that the state cannot be bound by law, relying on
the famous declaration of Justice Oliver Wendell Holmes:

“A sovereign is exempt from suit, not because of any formal conception
or absolute theory, but on the logical and practical ground that there
can be no legal right as against the authority that makes the law on
which that right depends” Kawananakoa v. Polyblank 205 U.S. SI/9 (1907).

But probably the most valid basis rests on the “crippling inter-
ference” theory. It is argued that, without this protection, the
government cannot perform the duties for which it was created,
that the common defense and general welfare prescribes it, and
that agents of government charged with responsibilities to act
would not do so in a fearless and forthright manner if such action
exposed the government to suit.

Claims Against the Federal Government
In the early days of the national government there was no formal
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machinery for the handling of claims against it. Under the First
Amendment guaranteeing the right of petition, relief was sought in
the Congress. This activity seriously interfered with important
legislation since 17,357 private claims bills were introduced in the
decade ending in 1848.1

To meet this situation, the Court of Claims was established in
1855 but for various reasons it proved to be a mere investigatory
tribunal for the Congress. Another act of 1887 sought to clothe
the court with jurisdiction in tort, but that statute was declared
invalid.

Claims legislation continued to burden Congress and in the early
1900’s legislation was passed allowing suit for maritime and ad-
miralty torts in the federal district courts. Additionally, certain
departments were authorized to dispose of claims within specified
maximum amounts. In 1922 all departments were authorized to
settle property damage claims under $l,OOO the limit was raised
to the present $2,500 in 1959 (P.L. 86-238) and includes personal,
injury claims.

Despite these processes, Congress continued to be engulfed by
private claims proposals, averaging about 1,000 per session in the
late 1930’5. After World War 11, Congress took a progressive step
towards the elimination of private claims bills with the enactment
of the Federal Tort Claims Act.

Federal Tort Claims Act. This important legislation evolved from
the Legislative Reorganization Act of 1946 which banned the in-
troduction of private bills for (a) pensions, or tort claims en-
forceable under the Tort Claims Act, (b) construction of bridges,
and (c) the correction of military records (P.L. 79-601; 60 Stat.
812).

Under the Federal Tort Claims Act the United States can be
sued for negligent acts as if it were a private person or corporation
(USCA, Title 28). The federal district court system has jurisdic-
tion without monetary limits; departmental determination of claims
up to $2,500 under the amended Underhill Act is still in effect.
To provide for private claims bills which cannot be satisfied under

1 Robert Luce, Legislative Problems; The Riverside Press, Cambridge 1935
p. 607.
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the above statute the Judiciary Committees of the Congress are
authorized to act.

Legislative Disposition. Manifestly, all private claims legislation
cannot be eliminated as long as the constitutional right of petition
and the constitutional authority of Congress to pay government
debts are in effect. Critics as far back as President John Quincy
Adams have deplored legislative handling of claims, insisting this
act is much better accomplished on a judicial basis.

Many private claims measures call for payments in excess of
the maximum settlements authorized by department heads. Others
in the tort category are submitted because their subject matter
has been excluded from the scope of the Tort Claims Act. Legal
scholars indicate that further amendments to the Tort Claims Act
which would not disturb settled legal principles could considerably
reduce private claims legislation. And a few are introduced because
of dissatisfaction with the workings of the Act.

The congressional procedure is more elastic than occurs under
the somewhat rigid rules of judicial proceedings and decisions are
evidently reached after complete and sober deliberation. In ex-
amining claims legislation the following guidelines have been
established:

1. The exhaustion of other possible remedies.
2. The relation of governmental responsibility to private loss.
3. The claimant’s freedom from contributory negligence.
4. The possibility that general legislation may be modified by the pending

private measure, and
5. The probable outcome under state laws if sovereign immunity had not

intervened.

Performance. Results have been favorable under these statutory
tort claims provisions, and Congressional workload has been cur-
tailed. Thus, of the 165 private laws which were passed in the first
session of the 88th Congress, only 16 (9.7%) relate to claims pay-
ments either in tort or contract or some other equitable considera-
tion.

On the other hand, 1,668 tort actions were filed against the United
States Government in the federal district courts in the fiscal year
1963. Of this total, 1,508 consisted of personal injury claims (in-
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eluding 848 motor vehicle accident entries). The balance of 160
entries sought relief for property damage.1

In general, the administrative agencies have produced better re-
sults in disposing of claims against the federal government. Their
volume of settlements, mostly in the postoffice, defense and in-
terior departments, far eclipse similar legislative and judicial ac-
tivity. Claims are adjusted more rapidly and at less cost to the
government. Evidently, better justice is dispensed as witness the
rarity of overruling by the courts in thousands of settlements.
Pros and Cons, of Various Procedures.

Private claims or moral obligation bills may be adjudicated
on either legislative, administrative or judicial bases, or a
combination thereof. In practice, administrative action is more
widely used, at least at the investigatory stage. While the Legis-
lature’s direct dominion in this area may be reduced by statute or
otherwise, lawmakers still retain much control through the power
of appropriations and through their control of the procedure to be
used.

Criticism continues to mount, however, against exclusive legisla-
tive disposition of claims. The critics contend that infrequent ses-
sions delay justice, and that the pressure of other session business
affords the legislators little time for a complete analysis of claims
bills. Also, that adjustment of claims is a quasi-judicial act for
which a legislative assembly is not satisfactory. Finally, political
advantage and “log-rolling” are said to enter frequently into the
ultimate decision.

On the other hand, settlements by a permanent administrative
tribunal offers such advantages as: (1) relief provided the Legisla-
ture; (2) development of better techniques for investigation and
disposition; (3) better qualified personnel which develops ex-
pertness in handling claims; (4) more uniform and consistent re-
sults, and (5) long run economies.

In many states the amount of private claims is deemed too small
to justify an ad hoc board or commission, and responsibility for
settlements is delegated to department heads or constitutional of-
ficers who sit ex officio as a claims board. This method is not re-

i Annual Report of the Director of the Administrative Office of the United
States Courts 1963.
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garded as satisfactory and labors under many of the same dis-
abilities that are identified with exclusive legislative action. Work
of such a body occurs infrequently and without any standard pro-
cedure. Appointed or elected primarily for some other purpose, the
board members may dislike this assignment. Their decisions are
often criticized as either penurious or over-generous.

The judicial branch is better equipped to handle claims work.
Judges have the requisite knowledge, training and experience. Uni-
form procedures are developed. On the other hand, court dockets
may be so congested that claimants receive no earlier action than
via legislative or administrative processes. Moreover, claimants
must pay entry, motion and counsel fees.

Constitutional Features. Common law immunity from suit or
the adjustment of claims is controlled by the Constitutions of the
following 30 states:

Alabama Indiana Oregon
Alaska Kentucky Pennsylvania
Arizona Louisiana South CarolirLouisiana South Carolina
Arkansas Montana South Dakota
California Nebraska TennesseeNebraska Tennessee
Connecticut Nevada Utah
Delaware New York Washingto:
Florida North Carolina West VirgiNorth Carolina West Virginia
Idaho North Dakota Wisconsin
Illinois Ohio WyomingOhio Wyoming

Four states guarantee sovereign immunity by declarations that
the state shall never be made a party defendant (Ala., Ark., 111.
and W. Va.). In 21 states is found the most common provision, —•

an authorization to the Legislature to determine the manner and
the type of actions that may be brought against the state. Four
states provide constitutionally that this determination can only be
made by general law (Fla., Ind., Nev. and Ore.)

Five other states provide constitutionally for tribunals to settle
claims (Idaho, Mont., Nev., N.Y. and Utah); in four of these five
states, (excluding Idaho) the Legislature is forbidden to allow
claims which have not been approved by administrative tribunals,
consisting of an ex officio Board of Examiners (Mont., Nev. and
Utah), or of a Court of Claims (New York).

Claims Against State Governments
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In two states (Idaho and N.C.), the State Supreme Courts may
make recommendations to the legislatures on individual claims
(excluding tort measures).

Administrative Settlement Procedure

In 26 states, claim boards or commissions have a hand in the
settlement of claims against the state (Ala., Alaska, Ariz., Ark.,
Calif., Conn., Ga., Idaho, 111., lowa, Ky., Mass., Mont., Neb., Nev.,
N.C., Ohio, Pa., S.C., S.D., Tenn., Utah, Vt„ W. Va., Wis. and Wyo.)

In three states, claims are adjusted on the administrative level
by a Single administrator: Attorneys-General of Mass, and W. Va.,
and the senior county circuit judge of S.D. The most frequent
tribunal is an ex officio board composed of the Attorney-General,
Secretary of State, Auditor or the Governor or his appointee. Ken-
tucky delegates this responsibility to its Workmens Compensation
Board, and North Carolina to its Industrial Commission. Both
states limit jurisdiction to tort claims.

Some states confer jurisdiction on their administrative tribunals
to settle all categories of claims, contract, tort, equity, declara-
tory judgments, etc. The category of contract claims is the largest
province of jurisdiction; with tort claims being generally limited.
Recovery for damages sustained as the result of the negligence of
a state employee may be conditioned on (a) insurance coverage,
(b) the type of accident, e.g., automotive or aircraft, or (c) the
monetary award requested.

Many states apply the same statute of limitations that govern
suits involving legally actionable claims. West Virginia has no time
restriction on moral claims; at least five states impose a one-year
requirement (Conn., Ky., S.D., Tenn. and Wyo.); and four states
have a two-year limitation on the presentation of a claim (Alaska,
Ariz., Idaho and 111.)

Of the 26 states having claims boards or commissions, Alabama
alone makes the disposition of claims an exclusive administrative
responsibility. Its Board of Adjustment receives an annual claims
appropriation of $200,000 and its decisions are final. In Tennessee,
the findings of its Board of Claims are also final but jurisdiction is
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limited to cases involving (a) motor vehicle tort, (b) highway
defects, (c) injury to prisoners and mental health patients, and
(d) workmens compensation claims for state employees and na-
tional guard personnel. Awards for claims based on highway de-
fects are paid directly from the highway fund, other awards from
departmental budgets.

In Kentucky and North Carolina their tribunals may settle tort
claims up to a maximum of $lO,OOO without legislative approval,

subject to appeal to the courts. In Utah the judgments of its
relative to disapproved claims are final but favorable de-

cisions must be submitted to the Legislature for final action.
In ten states, the administrative body is basically an investiga-

tory or advisory agency (Ark., Calif., Ga., Idaho, 111., lowa, Neb.,
Nev., S.C. and W. Va.). These bodies may not take any unilateral
action to supplement their decisions; their findings are submitted
to the Legislature which is free to accept or reject their recom-
mendations. In Illinois the statute creating its Court of Claims
states that “the General Assembly will make no appropriations
to pay any claims against the state, cognizable by the Court,
unless an award therefore has been made by the court.” (Laws
1945, p. 663; 111. Rev. Stats, c. 37, s. 437, ss. 23). This provision is
evidently being adhered to as witness the fact that on only nine
occasions has the Legislature approved a claim on which the Court
had acted adversely.1 However, the Governor vetoed six of these
nine legislative actions.

Among the remaining states in which administrative action
plays a role in claims settlement, much diversity exists relative to
authorization of awards. Montana allows its board to certify pay-
ments if departmental funds are available; Connecticut allows pay-
ments up to $2,500 in such circumstances. And at least three
states authorize the settlement boards to award payments up to
stated maxima without legislative action (Ohio $200; Wis. $500;
if vote is unanimous; and Vt. $1,000).

The limited replies to the Legislative Research Bureau question-
naire expressed generally favorable reactions to the administra-

1 Frederick C. Spiegel, The Illinois Court of Claims; A Study of State Liability,
The University of Illinois Press, 1962, p. 175.
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tive method of handling claims against the state. Reduction in
legislative volume was cited as an advantage of this procedure.
While claims boards either in bill form or via their reports submit
a good volume of proposals, their preparatory and investigatory
work promotes a more expeditious legislative disposition on this
score.

Obviously, the Legislature will not always agree with the judg-
ments of the administrative body. Specific evidence on this score
is meager, but a survey by the State of Georgia indicating com-
paratively strong reliance on the findings of the claims tribunal
may be generally indicative. In this state 540 claims with an ad-
damdum total of approximately $1,300,000 were submitted to its
Claims Advisory Board in the decade ending in 1962. The Board
recommended payments of $269,600 and the Legislature finally
approved slightly higher total payments of $298,600. Marked fluctu-
ations occurred in the early years of the period surveyed but recent
years show close agreement between Board recommendations and
final legislative action.

A report of the Connecticut Commission on Claims states that
it can detect a pattern of claims and alert departments to correc-
tive action. The Commission has recommended adjustments in
insurance coverage to provide greater state protection.

Some discordant notes did appear in replies to the Research
Bureau questionnaire. Alabama indicated that the $200,000 annually
appropriated to the Board of Adjustment for settlement is inade-
quate. Arizona’s inadequate procedure may become worthless in
the recent abrogation of sovereign immunity from tort by judicial
decision (Stone vs. Arizona Highway Commission, 93 Ariz. 384,
381 P. 2nd, 107, (1963). The Kentucky Attorney-General suggested
that personnel other than Workmens Compensation referees hear
pending claims. In Wisconsin, biennium sessions cause delay in re-
commended payments and are said to reduce the effectiveness of
its system. Finally, the Attorney-General of West Virginia indi-
cated that authority to pay claims up to certain amounts ($5OO or
$1,000) without subsequent legislative action would be helpful.

Legislative Claims Settlement
In 18 states, the Legislature is at least the principal forum for
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the adjudication of claims against the state (Colo., Del., Fla., Kan.,
La., Me., Md., Minn., Miss., Mo., N.H., N.J., N.D., Ore., Okla., R. 1.,
Tex. and Va.). This approach has developed due to (a) reluctance
of this group of states to deviate substantially from the doctrine
of sovereign immunity either in contract, tort or other remedial
areas; and (b) their disinclination to delegate authority to an
appropriate administrative tribunal.

Relief is afforded either through special appropriation measures
authorizations to sue the sovereign. However, as has been in-

dicated, four states have constitutional provisions which prohibit
special claims legislation (Fla., Ind., Nev. and Ore.). And another
group of states require a two-thirds vote for approval of special
claims’ bills (Ark., Fla., lowa and Ohio). Consent to sue legisla-
tion has been invalidated in four states (Neb., N.M., S.C., and Tex.)
principally because of the constitutional ban against any special
legislation; Oklahoma courts have likewise voided legislation on
this point, declaring that it is beyond the power of the Legislature
to waive immunity after the alleged offense was committed.

The majority of the states will entertain legislative measures
calling for relief for any grievance for which no adequate remedy
is provided by statute. Since Indiana and North Dakota have con-
sented to be sued in contract by general law and Colorado by
judicial decision, tort relief measures comprise the bulk of the
legislative volume. A like situation prevails in Louisiana and
Oklahoma although immunity in contract has not been abandoned;
normally, relief which is granted in these two jurisdictions is re-
stricted to an authorization of the petitioner to sue the state.
Louisiana authorized about 40 suits in the 1964 legislative session;
Oklahoma only a few. As indicated, such action has been declared
unconstitutional in Oklahoma but the Legislature persists in this
meaningless gesture since the state is said to have prevailed in

9every such suit within the last 15 years.

Generally, claims submitted to the Legislature are not governed
by any statute of limitations, with only Colorado (two years) and
Florida (four years) having the limits indicated parenthetically.
In New Jersey, a claimant may be barred if an unreasonable length
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of time has elapsed before presentation of his claim to the As-
sembly.

In most states claims proposals are referred to standing finance
committees, but five states provide for a special Claims and Ac-
counts Committee (Fla., Kan., Minn., N.J. and R. 1.). In New
Jersey, the committee consists of members of the Appropriations
Committee. In three states the committees were made permanent
by special statute, may conduct hearings during the legislative
recess and have staff facilities (Kan., Minn, and R. 1.). Their opera-
tion may be more akin to administrative adjudication than legisla-
tive participation.

Legislative handling of claims does not seem to present any
burdens to most of the states that follow this practice. Undoubtedly
many states following the administrative method with the legisla-
tive reporting requirement impose a greater burden on the legisla-
tive workload. A few states report no claims bills appear in the
legislative hopper in some years; in other jurisdictions, the claims
load is reported to be negligible. Probably about a fourth of the
claims bills achieve final passage.

Dissatisfaction with exclusive legislative disposition has how-
ever been developing in a few states. In Colorada, former senti-
ment in favor of a joint interim legislative commission similar to
the one used in Minnesota has been replaced by support for an
administrative tribunal.1 Efforts to transfer claims settlement re-
sponsibilities to an administrative tribunal have failed in Oregon.
A recommendation of the Florida Legislative Council for the dis-
position of claims up to $l,OOO by the judiciary was unsuccessful.2

Settlement by Judicial Process
The general statutes of at least 17 states authorize suits against

the sovereign. Only one state (New York) has almost completely
repudiated the doctrine of sovereign immunity by authorizing both
contract and tort actions against not only the state but its political
subdivisions. The other 16 states recognize the injustice in the
strict enforcement of this legal tenet by waiving their freedom
from liability in certain areas only, i.e. in contract, auditable

Colorado Legislative Council Memorandum dated March 23, 1964; and
Minutes of Colorado Legislative Council Meeting, May 22, 1964.
Florida Legislative Council, Claims Against the State, 1957,
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claims, claims in law, equity or limited specific tort actions, or
combinations thereof. Three states permit suits for certain torts
and only if there is sufficient insurance coverage (Idaho, Kan.
and Vt.); and Missouri allows tort actions against local municipali-
ties on the same basis. However, in these latter jurisdictions con-
tract claims are handled primarily on the administrative legisla-
tive level.

A recent comprehensive publication on state claims procedures
_ lists only two jurisdictions which process the bulk of the actions

the state by judicial methods (Mich, and N.Y.).1 However,
on the basis of recent statutory changes and data received from the
respective states it appears that this classification includes four
more states (Hawaii, Ind., N.M. and Wash.). This decision appears
warranted since these four states all permit contract actions against
the states. Moreover, Hawaii enacted a State Tort Liability Act in
1957 (L. 1957, c. 312; Hawaii Revised Laws, c. 246A), and Wash-
ington did the same in 1961 (RCW, c. 492). And Indiana and New
Mexico authorize tortious actions and judgments against the state
to the extent of insurance in force.

New York has created a special Court of Claims, and Michigan
a modified version thereof. In the remaining states no special forum
has been established, although it is a common requirement that
actions must be brought in the Superior Court sitting in the county
where the State Capitol is located.

New York Court of Claims. A constitutional amendment of 1874
prohibited the Legislature from auditing or approving any private
claim against the state and the Legislature created an ex officio
board of audit to pass on such matters. This agency was first re-
placed by a Board of Claims, then by a Court of Claims in 1897.

Over the years the jurisdiction of this Court has been increased,
particularly in 1939 when New York waived its sovereign immunity
in tort (c. 860, s. 8). Later in 1949 the Court was clothed with con-

9stitutional protection (N.Y. Const. Art. 6, s. 9).
The Court consists of eight jurists, appointed for terms of nine

years, and acts with relation to

i Frederick C. Spiegel, The Illinois Court of Claims: A Study of State Liability.
The University of Illinois Press, 1962.
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(1) Claims for appropriations of real or personal property;
(2) Claims for breach of contract, expressed or implied;
(3) Tort claims torts of officers or employees of the state while acting

as officers or employees;
(4) Claims in favor of the state against claimant or his assignor; and
(5) Claims for reimbursement for illegal incarceration after claimant’s

innocence has been established.

The Court is a record tribunal whose decisions may be appealed
to the Appellate Division of the Supreme Court. Awards in connec-
tion with 768 claims amounted to $26.7 millions in 1963.1 If
special claims fund for such purposes is insufficient, the state
comptroller “purchases” the awards as an investment for a sinking
fund.

In the 1964 session, the New York Assembly acted favorably on
19 out of 72 private claims bills, thus conferring jurisdiction on
the Court of Claims to hear the subject matter of these petitions
for which no remedy at law was otherwise available.

Michigan Court of Claims. In 1939 the Michigan Legislature
established a quasi Court of Claims to replace a Board of State
Auditors which had been functioning since 1850. This Court’s
jurisdiction extended to “all claims and demands, liquidated and
unliquidated, ex contractu and ex delicto against the state”. Despite
the apparent conclusiveness of this statutory provision, the Michi-
gan Supreme Court ruled that the State had not abdicated its im-
munity against tort suits (Manion v. State Highway Commission
303 Mich. ] (191$). A similar comprehensive legislative act was
passed in 1943 but was repealed within two years.

The present limited tort jurisdiction of the court has been
gradually conferred in piecemeal fashion. Thus, in 1945 the state
waived its immunity for damages resulting from the negligent
operation of state-owned motor vehicles (Act No. 87, PA 1945),
and in 1960 extended this action to aircraft accidents (Act No. 33,
PA 1960). As of July 1, 1965, the State of Michigan will be liable **

in tort for injuries (a) arising out of highway defects and (b) *

negligence in the maintenance of public buildings (Act, No. 170,
PA 1964).

1 Legislative Document (1964) No. 105, Annual Report of the Court of Claims
1963.
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As indicated, the Michigan Court of Claims is not an autonom-
ous setup, independent of the state’s existing judicial organization.
On the contrary, the court consists of one or more circuit court
judges appointed by the presiding justice to serve in a given session
devoted to claims litigation. Regular sessions are held at Lansing,
but special sessions are also convened elsewhere according to the
need. Appeals may be taken to the State Supreme Court.

Judgments are assessed against the department involved. If the
agency fund is insufficient, the claim may be liquidated from a

If contingency fund within the judiciary budget. In the event both
funds are exhausted, a special legislative appropriation is neces
sary.

Massachusetts Procedure
Legal Liability. Massachusetts still clings tenaciously to the con-

cept that the sovereign can do no wrong and has relinquished little
of its sovereign immunity.

By statute, the Commonwealth has consented to be sued in con-
tract actions (G.L. c. 258, s. 1). The first development relative to
waiver of non-liability occurred in 1879 when contract actions for
payment of money were authorized against the state (St. 1879,
c. 255). A few years later the scope of action was extended “to
all claims at law or in equity” (St. 1887, c. 246). Despite the
apparent clarity of the statutory terms, an outstanding decision
of the Supreme Court on the doctrine of sovereign immunity de-
clared that the Commonwealth had not thereby waived its non-
liability in tort, saying:

“The object of the statute (St. 1887, c. 246) was to provide a convenient
tribunal for the determination of claims of the character which civilized
governments have always recognized, although the satisfaction of them
has been usually sought by direct appeal to the sovereign, or in our
system of government through the legislature.” Murdock Parlor Grate
Co. v. Commonwealth 152 Mass. 28 (1890).

. Thus, the Court determined (a) that the statute was procedural
in nature so that contract claims could now be brought in a court of
law instead of by legislative petition, and (b) that no substantive
rights were conferred other than those which were already recog-
nized.

In the area of tort liability, the state since 1893 has permitted
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suits against itself because of defects on the traveled portions only
of state highways (St. 1893, c. 476, s. 13; G.L. c. 81, s. 18). Recovery
is limited to a maximum of $4,000, and statutory requirements re-
lative to notice and service must be observed.

As has been stated, the state is liable for its negligence while
conducting enterprises of a non-governmental character.

However, the state has shown an inclination to provide greater
relief to the person injured by the tortious activity of local com-
munities. In addition to liability for defects in local highways (G.L. w
c. 84, s. 15), actions may be initiated against local governments in*
the case of (a) unlawful expulsion or of non-admittance of a stu-
dent in the local school system (G.L. c. 76, s. 16), and (b) damage
caused by riots and mob action (G.L. c. 269, s. 8).

Settlements hy the Attorney-General. As has been indicated,
Massachusetts is one of three states where claims within specified
maximum amounts are adjusted by a single administrative official.
This procedure was established by a 1924 legislative act authoriz-
ing the Attorney-General to pay claims up to a maximum of $l,OOO
out of an existing special appropriation (St. 1924, c. 395; G.L. c.
12, s. 3A). Should the Attorney-General decide that the claimant
is justly entitled to damages in excess of the limitation he must
report that decision to the Legislature for appropriate action.

The development of the automobile brought many claims reflect-
ing negligent operation of state vehicles. In view of the sovereign
immunity of the Commonwealth recourse was limited to personal
action against the negligent employee. To meet the latter condition
subsequent legislation required that the Attorney-General defend
the negligent employee and authorized him to settle, compromise
or certify for payment any claim or judgment up to $5,000 for
personal injuries, and up to $l,OOO for property damage (St. 1931,
c. 458, G.L. c. 12, s. 3B). In 1957 these limits were raised to the
present $lO,OOO and $5,000, respectively.

The above statute limited power of the Attorney-General to mat-
ters within the jurisdiction of the court on which litigation had
started. To dispose of automobile claims calling for small amounts
of compensation, particularly where no suit was brought and the
claimant was not represented by counsel, the Attorney-General
may adjust personal injury and property damage claims up to $5OO
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and $3OO, respectively (St. 1947, c. 337, G.L. c. 12, s. 3C). Also,
the Attorney-General may pay up to $lO,OOO for personal injury
and $5,000 for property actions to terminate litigation steming
from the tortious acts of officers or employees of the departments
of Mental Health, Public Health, Corrections or of the Chelsea
and Holyoke Soldiers’ Homes (G.L. c. 12, s. 3D).

Of limited application are two other areas or relief in the field
of moral obligations. Thus, the state’s chief law officer may au-
thorize payments for damages occasioned by escapees from in-
stitutions supervised by the Youth Service Board (G.L. c. 120, s.
13A). And the Director of the Division of Fisheries and Game may
approve payments for physical damage to crops, orchards, trees,
etc. caused by deer and moose (G.L. c. 131, s. 83).

In the fiscal year 1965, $lOO,OOO was appropriated by the Legis-
lature for the settlement of motor vehicle claims (Acct. 0802-01-13)
and $B,OOO for all other types of claims disbursement being made
from what is commonly called the Small Claims Fund (Acct.
0802-02-13). The results of the administrative disposition of claims
against the state is reflected in the following analysis:

TABLE 4.

Claims Settled by Massachusetts Attorney-General, Fiscal Year 1964
Type of No. Settlements
Claims Settled Total Average

Motor Vehicle 320 $99,870 $312
Small Claims 120 5,069 42
Deer Claims l 31 4,316 139
Highway Defects 2 9 2,247 250

t Mostly damage to automobiles caused by fleeing deer and paid out of
Small Claims Fund.

2 Settled administratively and payments made from Highway Fund.

Source: Massachusetts Department of the Attorney-General.

Both the administrative and legal personnel working regularly
on claims matters express satisfaction with the present system.
Adjustment and compromise of conflicting “rights” are judicial
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matters and better performed by individuals with special training
and knowledge. The cost of adjudicating claims, including the
salaries of an Assistant Attorney-General and other staff, is esti-
mated at about $150,000 annually; exclusive legislative handling of
claims could probably not be accomplished at a lower cost.

In weighing the equities of an injured person against the state’s
sovereign immunity, experienced department personnel believe that
a happy balance has been obtained under present procedure al-
though there are instances of justice delayed. For example, if the
claims appropriations is exhausted early in the fiscal year, the cost
can be met from money provided in the deficiency budget, but if
the fund is depleted in March or April, the resultant approved
claims can be satisfied only from the next fiscal year’s appropria-
tions.

This department personnel discounts any potential benefits ac-
cruing to the state from the partial waiver of tort liability even
when coupled with insurance coverage. Insurance premiums on
the Commonwealth’s fleet of about 4,600 motor vehicles and scores
of public buildings would far exceed present expenditures for claims
settlement. And the complete abandonment of sovereign immunity
would, in the opinion of these observers, expose the state to
frivolous, groundless and possibly fraudulent claims.

On the other hand, criticism of the present procedure has been
forthcoming from at least two sources. Thus, a Special Commission
on Legislative System and Procedure recommended in 1943 that
the disposition of private claims be assigned to the justices of the
Superior Court acting in an “administrative” capacity. 1 Moreover,
the Final Report of the 1962 Tufts Assembly proposed

“that the existing practice of private tort, contract, compensation or
similar legislation based on claims against the Commonwealth be elimi-
nated and that such claims be determined in private suits or administra-
tive proceedings in existing courts or tribunals under appropriate legisla-
tion establishing standards of liability and damages.” (April 5, 1962 mimeo
edition, p. 5).

1 Senate, No. 50 of 1943, p. 59.
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This chapter is concerned with an estimated 10% to 15% of
the work load of the General Court which arises from specific
local legislation, primarily that local legislation which is concerned
with aspects of local government rather than substantive questions
of concern to local residents. The text is designed to indicate the
scope and nature of bills in this category, and makes no attempt
to discuss the possibilities of eliminating part or all of this legisla-
tive work load by a constitutional amendment which delegates the
proposals to the localities for action on a home rule basis.

Such an amendment is the subject of a separate study by the
Legislative Research Council required under the same omnibus
legislative directive as calls for the preparation of this study (for
omnibus directive see inside of front cover of this document). The
amendment was approved for the first time by a joint convention
of both branches of the General Court in 1963, and if approved
a second time during the two years of the present General Court it
will be submitted to a statewide referendum for final approval in
November, 1966.

At least 37 states have attempted to restrict legislative con-
sideration of local, special, or private proposals by varying consti-
tutional provisions. Some of these provisions are part of the home
rule grant to localities of those states but many others have been
independently applied as restrictions on legislative power. Many
provisions prohibit the legislature from passing certain local legisla-
tion; other provisions prescribe terms and requirements for legis-
lative consideration of local matters. More than half of these states
enumerate the specific issues on which legislative action is fore-

3closed. Prohibiting the enactment of a special law if a general law
can be utilized is a common state constitutional requirement.
Michigan and New Jersey require a favorable 2/3 vote in both
branches of their legislatures and subsequent approval in the af-
fected community before any special legislation can be made opera-
tive. The constitutions of eleven states specify certain procedural

CHAPTER VI. LOCAL LEGISLATION

Scope of Chapter

Control of Local Legislation Elsewhere
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requirements such as advertising in the locality concerned for a
stated period before the Legislature may adopt a measure. Finally,
in many other states, the introduction of certain local measures is
regulated by either statute or rule of procedure.

Local Legislation in Massachusetts
Constitutional Provisions. Not till 1821 when Article II of the

Constitution became operative did the Constitution refer to any
aspect of home rule. This provision gave the General Court full
authority over local government and allowed towns over 12,000
population to petition the Legislature for authority to establish a
municipal form of government. Ironically, rather than constitute
a specific grant of home rule authority the amendment encourages
special legislation as that is the procedural avenue which must be
followed by a town which desires to obtain a city charter.

Because of uncertainty relative to the validity of certain exist-
ing representative town meeting charters, Article LXX of the
Constitutional Amendments was adopted in 1926 to remove this
doubt. Under the terms of this amendment, limited town meetings
may be established in local communities with a population of 6,000
or more inhabitants provided legislative consent is first obtained.
However, under the enabling legislation, communities operating
under a limited town meeting form of government by special legis-
lative act may shift to the standard form without legislative action
(G.L. c. 43A, s. 1).

Under the previously mentioned pending constitutional amend-
ment, it would no longer be necessary for towns to first receive
legislative sanction before enbarking upon city status or the limited
town meeting form of government.

In Massachusetts, local government consists of 312 towns and
39 cities. Of the former, 270 towns conduct their business through
open town meetings, and the other 42 towns use a limited or rep-
resentative town meeting concept of local government. Of these
42, only two towns (Arlington and Brookline) function under the
general laws (G.L. c. 43A); whereas the remaining 40 towns derive
their authority through special charters granted by the Legislature.
Moreover, 16 towns have adopted the Town Manager form of gov-
ernment.
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Cities. Of the 39 municipalities, 21 cities function under special
charters. The largest of these 21 cities, the capitol city of Boston,
operates under a special Plan A Charter. Another 18 cities have
adopted optional forms provided by the General Laws (c. 43), as
follows:

Plan A Fall River, Quincy & Springfield (3).

Plan B Brockton, Fitchburg, Marlborough, New Bedford, New-
buryport, Salem, Waltham and North Adams (8).

Plan C —'None (Lawrence has adopted a commission type of
government by special legislation).

Plan D —Haverhill (1).

Plan E Cambridge, Gloucester, Lowell, Medford, Revere and
Worcester (6).

Plan F None

Moreover, the city of Revere voted at the 1964 election to con-
duct its affairs under the Plan B form commencing in 1966. At the
same election voters of Pittsfield by a wide margin rejected Plan F.
And in 1964 the General Court turned down the bill authorizing
the town of Framingham to incorporate as a Plan F city.

The 18 of the municipalities with standard optional charters
possess general initiative and referenda powers (G.L. c. 43, ss.
37-44). With respect to the initiative powers, that process may be
invoked whenever the local legislative body or school committee
fails to act favorably on any measure (order, resolution or ordin-
ance) excepting an order relative to a street excavation by a
utility corporation. With respect to referenda all measures except
revenue loan orders are subject to such process.

The initiative and referendum powers of the General Laws have
been adopted by three special charter cities by special legislative
acts relating to Beverly (Acts of 1960, c. 155), Chicopee (Acts
of 1963, c. 734) and Holyoke (Acts of 1953, c. 343). Some aspects
of initiative and referenda authority other than that provided in

I the General Laws have been adopted by eleven other special charter
localities by special legislation (Attleboro, Chelsea, Gardner,
Lawrence, Leominster, Lynn, Malden, Northampton, Beverly, West-
field and Woburn). In addition, Melrose possesses authority to sub-
ject bond issues to the referenda process, and Pittsfield and Taun-
ton have initiative powers only. Neither initiative nor referenda
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powers are provided in four charters (Boston, Everett, Newton
and Somerville).

Towns. In the towns of Massachusetts the initiative power is
exercised by insertion of articles in the town warrant. However,
in the open town meeting form of government, referenda powers
are non-existent because every registered voter has the oppor-
tunity to vote at town meetings. Some modicum of referenda is
found in three open meeting towns. Thus, the large town of Marble-
head has by special legislation obtained the referenda powers pre-_
scribed by the General Laws for the limited or representative type*
of town meeting (Acts of 1954, c. 405), but this procedure has not
been utilized. Under Nahant by-law the referenda procedure may
be invoked against certain bond issues. Finally, a Wakefield by-law
authorizes the town meeting to vote to refer a matter to referen-
dum.

As has been indicated only two of the 42 towns with limited
town meetings have accepted the standard representative town
meeting law which includes general referenda powers (G.L. c. 43A,
s. 10). However, the other 40 limited town meeting localities have
certain aspects of local referenda which are derived from either
their original charters or amendments thereto.

Legislative home rule is the weakest form of home rule grant.
In addition to being subject to the arguments that may be raised
against home rule generally, statutory home rule is vulnerable to
judicial attack as an unlawful delegation of legislative power. More-
over, since one legislature may not bind its successors, the original
grant is susceptible to frequent change and amendment.

Among the few stales which have had statutory home rule for a
significant number of years, only Connecticut reports favorable
results from its Municipal Home Rule Act of 1957. Inter-
estingly, this legislative action did not proceed from the sole*
desire to strengthen local government but from the alarm harbored*
by law-makers concerning the increased volume of local measures
submitted for legislative consideration. As a result, local com-
munities have investigated the advantages offered by this statute
and have adopted new charters or major revisions of their old

Statutory Home Ride
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charters. Of equal importance in this general study of possible
reduction of the legislative workload of the General Court is the
fact that as much as a 50% reduction occurred in the number of
local measures filed with the Connecticut Legislature.

If the pending constitutional amendment discussed in a separ-
ate Council report to be issued on March 10, 1965 is ultimately
adopted and ratified, local legislation will undoubtedly be practi-
cally eliminated from the work of the General Court of Massachu-
setts. Specific restrictions on the Legislature’s consideration of
local measures are incorporated in the amendment (s. 8), and
local governments will therefore adopt elastic charters or provisions
to meet emerging needs.

In the event that constitutional reform does not materialize,
considerable legislative exploration may occur either in the enact-
ment of general laws or in the piecemeal granting of additional
local legislative powers.

Within the classification of local legislation, proposals calling for
tenure for certain town and municipal employees represent possibly
the largest group. The General Court enacted 21 out of the 36
measures on this score in the 1964 session. Inasmuch as the sub-
sequent voter action on these measures is highly favorable to the
named beneficiary, it seems that legislative measures of this sort
could be left to the exclusive jurisdiction of local government.

Illustrative of other areas in which legislative intervention could
be prohibited without unwarranted delegation of legislative au-
thority are the following:

(1) change of title of local department heads or executive officers;
(2) abolition of planning boards;
(3) abolition of position of tree warden and assignment of functions;
(4) increases of limited town meeting members;
(5) local assumption of the maintenance of certain cemeteries;
(6) construction of municipal golf courses; and
(7) designation of highways, bridges and other facilities.

This list could be further extended as the Legislature has only
in one area ( the disposition of park land) pre-empted local control
by law (G.L. c. 45, s. 7). Numerous judicial decisions have vin-
dicated the General Court’s jurisdiction statinrr in effect that
park land and commons free of any trust is held by the locality
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for the benefit of all members of the public, and the Legislature
has been deemed the guardian of the public’s interest (Codman v.
Crocker' 203 Mass 1)0; Lowell v. City of Boston 322 Mass 709;
Pierce v. City of Boston 335 U.S. 849 and Cabot v. Assessors of
City of Boston 335 Mass 53).

Over the years the General Court has authorized localities to
accept certain optional statutes. Such options now cover almost 200
situations, ranging from major structural changes in government
such as optional city charters (G.L. c. 43), down to the innocuous
position of weighers of hay (G.L. c. 94, s. 236). Authorizations of
this kind during the 1964 legislative session included local appro-
priations for purchase of public health nurses uniforms (c. 89);
local appropriations for purchase of stormy weather clothing for
town and city employees (c. 90); leave of absences for study and
research purposes to local library staffs (c. 150); less than 70 hr.
week of duty for firefighters (c. 329); and idemnification for in-
juries as result of operation of municipally owned vehicles (c. 596).

However, local government officials question the “acceptance”
law as being a legitimate grant of local autonomy. In many in-
stances the grant they allege is nugatory and they claim they al-
ready have authority to act. They lament the lack of “de-accept-
ance” provisions in the respective statutes which would allow the
community to reconsider when experience has demonstrated the
inadvisability of a continued course of action. Moreover, it is argued
in time the statute becomes mandatory and thus freedom of local
action is eliminated.
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General Carry-over Provision
If 7d. ALL BUSINESS WHICH IS PENDING BEFORE EITHER BRANCH

OF THE GENERAL COURT AT THE END OF THE ANNUAL AND SPECIAL
SESSIONS OCCURRING IN AN ODD NUMBERED YEAR SHALL BE RE-
SUMED AT THE COMMENCEMENT OF THE NEXT ANNUAL SESSION
OF THE SAME GENERAL COURT IN THE EVEN NUMBERED YEAR
IN THE SAME MANNER AS IF NO ADJOURNMENT HAD TAKEN PLACE.

Time Limit for Reports of Committees
10. Joint committees shall report not later than the fourth Wednesday

of March on all matters referred to them previously to the fifteenth day of
March, and within ten days on all matters referred to them on and after the
fifteenth day of March, PROVIDED THAT SUCH REPORT SHALL BE
FINAL IN EVEN NUMBERED YEARS. When the time within which such
joint committees are required to report has expired, all matters upon which
no report has then been made shall forthwith be reported by the chairman
of the committee on the part of the branch in which they were respectively
introduced, with a recommendation of reference to the next annual session
under this rule, PROVIDED THAT, IN ODD NUMBERED YEARS, SUCH
RECOMMENDATIONS MAY REQUIRE COMMITTEE INVESTIGATIONS
AND REPORTS TO BE COMPLETED IN THE FOLLOWING YEAR. If the
chairman fails to make such report by the end of the legislative day next
following the expiration date, all matters remaining unreported shall be placed
in the Orders of the Day by the Clerk of the branch in which the matter
was originally filed with a recommendation of reference to the next annual
session under this rule. This rule shall not be rescinded, amended or suspended,
expect by a concurrent vote of four-fifths of the members of each branch
present and voting thereon.

Time Limit for New Business
12. DURING THE FIRST SESSION ONLY OF THE GENERAL COURT

IN ODD NUMBERED YEARS, resolutions intended for adoption by both
branches of the General Court, petitions, memorials, bills and resolves in-
troduced on leave, and all other subjects of legislation, except reports re-
quired or authorized to be made to the Legislature, deposited with the Clerk
of either branch subsequently to five o’clock in the afternoon on the first
Wednesday in December preceding the annual session of the General Court,
shall be laid before the branch in which it is presented, and shall be referred
to the next annual session; but this rule shall not apply to petitions in aid of,
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and remonstrances against, legislation already introduced and pending; nor
shall it apply to a petition offered in place of a former one having in view
the same object, upon which, before reference to a committee, leave to
withdraw was given because the same was not in proper form, provided that
such subsequent petition is deposited with the Clerk of either branch within
one week from the day on which leave to withdraw was given. NO NEW
SUBJECTS OF LEGISLATION MAY BE INTRODUCED AT THE START
OF THE SECOND ANNUAL SESSION OF THE GENERAL COURT. At any
special session called under Rule 26A, however, matters relating to the facts
constituting the necessity for convening such session shall, if otherwise ad-
missible, be admitted as though filed seasonably in accordance with the first
sentence of this rule. DURING BOTH FIRST AND SECOND ANNUAL SES-
SIONS OF THE GENERAL COURT, any recommendations from the
shall be similarly considered. This rule shall not be rescinded, amended or”
suspended, except by a concurrent vote of four-fifths of the members of each
branch present and voting thereon: provided, however, that, except by unani-
mous consent, it shall not be suspended with reference to a petition for
legislation when such petition is not accompanied by a bill or a resolve em-
bodying the legislation requested.
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