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LETTER OF TRANSMITTAL TO THE 

SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

GENTLEMEN:— In compliance with the Joint Order, House, 
No. 3672 of 1965 the Legislative Research Council submits here
with a report prepared by the Legislative Research Bureau relative 
to the proposal, House, No. 717 of 1965, expanding state and local 
authority in reference to harbor regulation.

The Legislative Research Bureau is restricted by statute to 
“ statistical research and fact-finding.” Hence, this report contains 
only factual materials without recommendations or legislative 
proposals by that Bureau. It does not necessarily reflect the 
opinions of the undersigned members of the Legislative Research 
Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE 
RESEARCH COUNCIL 

Se n . MAURICE A. DONAHUE of Hampden,
Chairman

Rep. CHARLES L. SHEA of Quincy,
Vice Chairman

Se n . STANLEY J. ZAROD of Hampden 
Se n . JOHN F. PARKER of Bristol 
Se n . ALLAN F. JONES of Cape and Plymouth 
Rep. STEPHEN T. CHMURA of Holyoke 
Rep. JAMES F. CONDON of Boston 
Rep. DAVID M. BARTLEY of Holyoke 
Rep. SIDNEY Q. CURTISS of Sheffield 
Rep. HARRISON CHADWICK of Winchester 
Rep. PAUL A. CATALDO of Franklin 
Rep. BELDEN G. BLY. Jr. of Saugus



Sljp (fluimnomuraltif of fHuooarliiuu'tto

LETTER OF TRANSMITTAL TO THE 

LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

GENTLEMEN: —  The joint order, House, No. 3672 of 1965, 
directs the Legislative Research Council to study House, No. 717 
relative to the regulatory authority of the Department of Public 
Works and of harbor masters in harbors. The proposal, House, No. 
717, seeks to clarify and expand har*bor regulatory powers of the 
State Department of Public Works in regard to moorings and to 
ground tackle; and would permit the Department to delegate that 
authority locally.

The Legislative Research Bureau submits such a report herewith. 
Its scope and content have been determined by the statutory pro
visions which limit Bureau output to factual reports without recom
mendations.

The preparation of this report was the primary responsibility 
of James Hugh Powers of the Bureau staff.

Grateful acknowledgement is made to many representatives of 
federal, state and local agencies, civic groups, professional organiza
tions, recreational associations and business concerns whose gen
erous cooperation made this report possible.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau
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HARBOR REGULATION

SUMMARY OF REPORT 

Legislative Background

Pursuant to a legislative directive, this report discusses a recent 
proposal by Rep. Lester J. Gates of Scituate for enactment of a law 
which would define further and increase state and local regulatory 
powers with reference to moorings, marinas, ground tackle, and 
publicly-owned facilities in harbors (House, No. 717 of 1965). Spe
cifically, the Gates proposal would empower the State Department 
of Public Works to make such regulations, allow the Department to 
delegate such regulatory authority to the cities and towns, and per
mit cities and towns to initiate their own regulations subject to re
view, alteration or veto by the Department.

The Gates proposal is the latest of ten bills introduced into the 
General Court following a State Supreme Judicial Court opinion 
of 1959 which held that local harbor masters’ statutory authority 
to regulate the anchoring and stationing of “vessels” in harbors 
extends only to ships, boats and barges, and does not include 
“structures”. The Court emphasized that “structures” are subject 
to control by the State Department of Public Works, hut declined 
to say whether marinas or unfixed moorings are “structures” be
cause the Department was not a party to the suit (Scituate vs. 

Maxwell,  339 Mass. 436, in 1959).
Advocates of the Gates proposal are anxious to clarify and update 

the state laws relative to harbor regulations, because of actual or 
imminent congestion in coastal and inland harbors, anchorages 
and mooring areas. This congestion is largely the result of the 
tremendous increase in ownership of recreational or pleasure 
boats since World War n  (there were over 87,000 motorboats alone 
in state waters in 1965). Accordingly, sponsors of House, No. 717 
seek more extensive state and local harbor regulatory authority 
as a basis for more efficient allocation of harbor space among gov
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ernmental, cargo carrying, commercial fishing, shellfishing, recrea
tional boating, water sports and beach bathing uses.

The various facets of harbor regulation and of the Gates bill are 
discussed in this report under the eight chapter headings of (1) 
Legislative Background, (2) Massachusetts Harbors, (3) Legal As
pects of Massachusetts Harbors and Waters, (4) Massachusetts 
Harbor Masters, (5) Federal Regulation of Harbors, (6) State 
Agency Regulation of Harbors, (7) Pros and Cons of Gates Harbor 
Master Proposal, and (8) Practices in Other States. This discussion 
includes regulations of both coastal and inland harbors, anchorages 
and moorings, in order to present a complete picture of state policy.

Agencies Regulating Vessels a n d  Structures in Harbors

At the present time the responsibility for regulating vessels, boats 
and structures in harbor, coastal and inland waters of the Common
wealth is shared among many federal, state and local agencies and 
officials. This pattern of regulation, outlined below, has evolved 
over two centuries as new problems arose requiring governmental 
attention.

Federal Regulation of Harbors

Federal authority over harbors and navigable inland waterways 
rests upon judicial interpretation of provisions of the United States 
Constitution, notably the "Commerce Clause” which empowers 
Congress to “regulate Commerce with foreign Nations, and among 
the several States and with the Indian Tribes” (U.S. Constit., Art. I, 
s. 8). Federal duties relative to harbors and inland waterways have 
been assigned principally to two federal agencies, namely: (1) the 
United States Coast Guard, and (2) the United States Army Corps 
of Engineers.

The Coast G uard  is responsible for (a) enforcing federal laws on 
the high seas and navigable inland waters of the nation, (b) mer
chant marine safety, (c) port security, (d) rescue operations, (e) 
supplementing the Navy in wartime, (f) icebreaking services, and 
(g) oceanographic work. In this connection, it approves state reg
ulations re small boats, enforces federal laws and rules re the 
anchoring and movement of larger vessels, and cooperates with 
other federal agencies in enforcement of oil pollution, conservation,



customs and immigration laws. The main Coast Guard concern in 
harbor regulation is navigational safety, including protection of 
harbor signal systems and channels.

The United States Army Corps of Engineers  is responsible for the 
protection of navigable waters and the seashore primarily in an 
engineering sense. Its duties include: (a) the establishment and 
preservation of harbor lines, beyond which structures may not be 
erected or extended without federal approval; (b) control, via per
mits, over construction, dredging or filling projects which affect 
navigable waters; (c) designation of federally protected anchorages 
and regulation thereof; (d) enforcement of federal and international 
treaty requirements re pollution of harbor and ocean waters; and 
(e) control over certain aspects of fishing in navigable waters.

State Agency Regulation of Harbors

At least eight state agencies have jurisdictional responsibility in 
state harbors. The regulatory authority of each agency varies in 
scope and nature, depending upon the specialized functions of the 
agency. These eight agencies and their responsibilities are as 
follows:

(1) The State D epartm ent of Public Works. Like the United States 
Army Corps of Engineers, this Department is concerned primarily 
with engineering aspects of harbors and inland waterways. By 
statute, it has the “general care and supervision” of harbors and 
tidewaters of Massachusetts, and it has custody of state-owned 
tidelands (except in a few areas where that custody has been en
trusted to other agencies). The Department is responsible for 
planning and carrying out state engineering projects re shore pro
tection, beaches, piers, and other improvements in harbors and 
other coastal and inland waters. And it has general authority to 
license, approve and control similar projects undertaken by local 
governments and private parties. The Department is also author
ized to remove wrecks and other obstacles from navigable waters, 
prevent the dumping of debris in harbors, and take action against 
oil pollution. These duties of the Department are administered 
through its Division of Waterways, though related regulations are 
subject to approval by the five-member State Public Works Com
mission.

1965.] SENATE — No. 1234. 11
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(2) The State Division of M otorboats  is charged with (a) the en
forcement of the state laws re motorboat registration (“number
ing”) and safety, and (b) approval of city ordinances and town by
laws relative to motorboats, water skiing, and boat racing. In exer
cise of this authority, the Division has adopted standard markings 
for motorboat mooring buoys and other boating safety markers, 
consistent with federal requirements.

(3) The M etropolitan District Commission has authority over The 
Charles, Mystic and Neponset Rivers within the Metropolitan Parks 
District, comparable to the above described powers of the State 
Department of Public Works. Its major responsibility in this re
gard is the big Charles River Basin, wherein boating is controlled 
by a harbor master named by the Commission from its MDC Police 
Force. He also enforces the State Motorboat Law in those waters.

(4) The M assachusetts  Port Authority, within its area of Boston 
Harbor, has powers similar to those of the State Department of 
Public Works. That Department may undertake, or license, marina, 
dredging and other projects in MPA waters so long as there is no 
conflict with MPA requirements; MPA projects are not subject to 
Department control.

(5) The M assachusetts  Aeronautics Commission  may influence har
bor and navigable waters lying in airport approaches, via its airport 
approach safety regulations.

(6) The State D epartm ent of N atural Resources,  is deeply involved 
in the fish, wildlife, erosion and conservation aspects of harbor, 
coastal and inland waters. It licenses and controls shellfishing and 
fishing; approves certain fishing installation locations; undertakes 
conservation projects in waters of the state; and, through its Public 
Access Board, arranges for the construction or acquisition by the 
State Department of Public Works of access facilities to the ocean 
and to inland waters.

(7) The State D epartm ent of Public Health,  together with local 
health agencies, is responsible for public health aspects of harbors. 
Specifically, the Department must “control the pollution or con
tamination of any or all lakes, ponds, streams, tidal waters and 
flats . . . and of the tributaries of such tidal waters and flats.” Har
bor pollution by industries, and by the discharge of oil and human
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sewage from vessels, boats, marinas and shore installations looms 
as an increasingly serious problem for health authorities.

(8) The State D epartm ent of Public Safety  is required to assist in 
the enforcement of the State Motorboat Law, the Marine Fisheries 
Law, and the oil pollution statutes. Various regulatory boards in 
the Department establish statewide building code requirements 
with which marinas and shore installations must comply.

Municipal Harbor M asters

By statute, the mayors of cities and the selectmen of towns may 
appoint harbor masters and assistant harbor masters to regulate 
the operation of vessels in local harbors, from the safety viewpoint. 
Specifically, the General Laws authorize the harbor master in a 
municipality: (1) to station all “vessels” in his harbor; (2) to desig
nate anchorages for such vessels; (3) to remove improperly located 
“vessels” ; (4) to regulate the unloading of lumber; (5) to require 
sailing vessels to arrange their yards and jibbooms in a safe man
ner; and (6) to report to the State Department of Public Works 
any violation of statutory prohibitions against dumping rock and 
debris into harbors without proper authority (G.L. c. 102, ss. 17-28).

Harbor masters also enforce the motorboat laws within their 
harbors (G.L. c. 90B). Special laws give additional powers to the 
Boston Harbor Master, and provide for his appointment from 
among the members of that city’s Police Department, which is 
under the Civil Service Law.

In most of the 52 cities and towns which reported that they have 
harbor masters, those officers and their assistants are part-time 
officials whose attention is required largely during the summer va
cation season when recreational boating activity is at its peak. 
Quite frequently, harbor masters hold other municipal positions as 
well, such as police officer, manager of the municipally owned 
marina, and shellfish warden. In some communities the harbor 
master has supervision of the police harbor patrol, while that activ
ity is reported independent of his authority in other localities. The 
annual expense for harbor master activity is very small in nearly 
all communities; of the 43 cities and towns reporting their harbor 
master budgets for 1965, only six indicated appropriations of 
over $5,000 (Boston, the highest, has authorized $15,000).
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C a te s  Harbor M aster  Proposal

House, No. 717 of 1965, introduced by Rep. Lester J. Gates of 
Scituate, proposed statutory amendments which would —

(1) Authorize the State Department of Public Works to regulate 
“the location and placement of all moorings in any or all harbors 
whether said moorings be for vessels, boats, floats, rafts, lobster 
cars or other floating objects including floats or rafts” which are 
extensions of fixed structures licensed by that Department.

(2) Authorize the State Department of Public Works to regulate 
the “type, material, size and condition” of ground tackle used for 
anchoring or mooring purposes, including anchors, mooring blocks, 
chain-and pennant devices, etc.

(3) Authorize the State Department of Public Works to regulate 
“publicly owned facilities in any or all harbors”, including specifi
cally “landings, ramps, wharves, piers, docks and floats”.

(4) Authorize the State Department of Public Works to delegate 
its regulatory and enforcement powers to “the mayor of a city or 
selectmen of a town concurrently with the harbor master.”

(5) Authorize local governments to make the above types of 
harbor regulations with respect to their individual local harbors, in 
the event that the State Department of Public Works did not make 
its own regulations for those harbors.

(6) Make such locally-formulated harbor regulations subject to 
approval, revision or disapproval by the State Department of Pub
lic Works

(7) Establish various public notice, hearing and other procedural 
requirements governing the exercise of authority by the State De
partment of Public Works and local governments under the pro
posed law.

As phrased, the Gates proposal would give the State Department 
of Public Works a specific mandate to control mooring and marina 
locations in harbors, and ground tackle used in such harbors. At 
the present time, such departmental authority is implicit rather 
than explicit in the statutes. More important from the local view
point, the Gates proposal would remove the judicial limitation of 
Scituate vs. M axw ell  upon harbor masters who now control only the 
anchoring and stationing of “vessels” but not of non-vessels in
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harbors. These local authorities would be empowered to act with 
reference to entities of the latter category, including marinas, 
moorings and ground tackle.

Arguments of Proponents a n d  O pponents

Expansion of Present Regulatory Powers. Proponents of the Gates 
Harbor Master Bill urge its passage: (1) to broaden and clarify the 
harbor regulatory authority of the State Department of Public 
Works; (2) to do likewise for the authority of local mayors, select
men and harbor masters in their local harbors by overturning the 
limitations imposed by the courts in Scituafe vs. Maxwell;  (3) to 
provide a more effective legal basis for preventing encroachments 
on channels and other waterways by marinas, unfixed moorings, 
lobstering and fishing apparatus, and so-called “junk moorings” ; 
and (4) to establish a statutory foundation for state-local cooper
ation in harbor regulation, under which there would be both state 
leadership and local initiative. Proponents feel that existing 
statutes are inadequate to cope with safety and other problems 
raised by the recreational boating boom, conflicts between com
mercial and non-commercial harbor uses, and practices destructive 
of harbors and waterways. Therefore, these proponents would 
emulate the highway statutes under which local governments 
make traffic regulations subject to review and approval by the 
State Department of Public Works.

Opponents, on the other hand, assert that the Gates Bill is un
necessary. They believe that the State Department of Public Works 
possesses adequate authority over these harbor matters under exist
ing statutes and judicial case law. On the former statutory score, 
they cite provisions which: (1) give the Department “the general 
care and supervision of the harbors and tidewaters” within the 
state; (2) empower it to prevent encroachments in harbors and 
waterways; (3) direct it to protect state property rights therein;
(4) give the Department “charge of the lands, rights in lands, flats, 
shores and rights in tidewaters” belonging to the State; and (5) 
authorize the Department to license and control dredging, filling, 
and construction and extension of structures, in harbor, coastal and 
inland waters. In addition, opponents call attention to court de
cisions establishing the State’s ownership of harhor bottoms. Op
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ponents conclude that as agent of the landlord Commonwealth, the 
Department may adopt any needed regulations of marinas, moor
ings and ground tackle.

Centralization of Regulatory Power. Proponents describe as “prac
tical” and “consistent with home rule” the provisions of House, No. 
717 which permit harbor regulations re marinas, moorings, ground 
tackle and publicly owned landings to be made (1) by the State 
Department of Public Works and (2) by local governments, sub
ject to state review, alteration and veto. Proponents claim that the 
Gates Bill permits localities to share in state regulatory functions 
and also enlarges local harbor powers generally, beyond existing 
statutory restrictions. In their view, this approach avoids the ex
tremes of excessive centralization of authority in the Department 
vs. exclusively local control with its chaotic implication for boats- 
men.

Opponents criticize the Gates Bill for proposing to much author
ity for the Department, to the detriment of local home rule. These 
opponents argue that localities already have full control of their 
publicly-owned landings, piers and like installations. They fear that 
the requirement of processing local regulations through the Depart
ment will lead to cumbersome restrictions and procedures, and that 
little standardization will be feasible because of the need to “tailor- 
make” rules for individual harbors. Finally, critics contend that 
localities are better able to enforce regidations in their harbors 
than are the Department and other agencies, because the localities 
already have the needed personnel.

Jurisdictional Coordination. Some proponents and opponents are 
critical of the Gates Bill because they consider it inadequate in 
certain interagency jurisdictional respects. Pointing to the large 
number of state agencies with regulatory powers in harbors, federal 
authorities suggest the statutory designation of one agency to co
ordinate all state and local regulation and enforcement in these har
bors. The State Departments of Natural Resources, Public Health 
and the Metropolitan District Commission desire clarification of 
provisions in the bill, to avoid jurisdictional difficulties with the 
State Department of Public Works.

Procedural Aspects. Both proponents and opponents express puz
zlement over some procedural features of the Gates Bill. For ex
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ample, they are uncertain whether the State Administrative Pro
cedure Act would apply to the formulation and adoption of harbor 
regulations by localities; these become “state” regulations when 
approved by the State Department of Public Works.

Regulation of G round Tackle. Proponents of House, No. 717 assert 
that in the absence of clear authority for a municipality (through its 
harbor master) or the State to regulate moorings which are not 
fixed “structures”, many boatsmen have been using unsuitable moor
ings and ground tackle, including (a) moorings and ground tackle 
which are too light relative to the boat moored, and (b) junk auto 
or machinery parts, etc. Such improper equipment leads to damage 
to craft and to harbor installations, especially in storms. Hence, 
the provisions of the Gates Bill would bring all types of moorings 
and ground tackle within regulatory control.

Opponents reply: (1) that existing regulatory powers of the 
State Department of Public Works are adequate, especially where 
junk moorings are concerned; (2) that the ground tackle provision 
of the Gates Bill is unrealistic because it does not distinguish per
manent moorings from ship moorings (such as anchors which are 
part of the ship or boat); and (3) that no provision is made re 
liability for damages if the wrong ground tackle is required by the 
state or locality.

Anchoring a n d  Mooring Fees. Opponents fear that the Gates Bill 
would allowr the State Department of Public Works to assess fees for 
the right to anchor or moor on state-owned harbor bottom, or to ap
prove municipal fees of this nature. Proponents reply that such is 
not the intent of their bill, and that fee provisions of earlier legis
lative proposals were omitted deliberately from House, No. 717.

Qualifications of Harbor M asters.  Some proponents and opponents 
of House, No. 717 both express interest in the establishment of mini
mum professional qualifications, possibly a fixed term of office, 
or some sort of tenure benefits, to insulate local harbor masters 
from any excessive political pressures arising from their increased 
regulatory authority under the bill.

Poll of Local Officials. To obtain necessary information, the Leg
islative Research Bureau sent questionnaires to the mayors, select
men or harbor masters of 115 Massachusetts municipalities located
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on the seacoast or on inland rivers, lakes and other bodies of water 
suitable for boating. Of these 115 communities, 60 responded, in
cluding 15 which approved the Gates Bill, 15 which opposed it, and 
30 which expressed no opinion pro or con.

Practices in Other States

In general, the regulatory practices of other states differ widely, 
depending upon the presence or absence of coastal waters and of 
important inland waters within state frontiers, and the scope and 
nature of activities thereon. In most instances, motorboat registrar 
tion laws and laws governing public health features of harbors, 
lakes and rivers are administered, respectively, by state motorboat 
agencies and by state and local health departments. Other harbor 
regulatory responsibilities are parcelled out according to no uniform 
pattern, among public works agencies, conservation departments, 
port authorities, harbor masters, and police forces. To illustrate 
these varied state approaches, the report outlines significant fea
tures of harbor regulation in 13 selected states (Ala., Alaska, Calif., 
Conn., Fla., 111., Me., Mich., N. H., N. J., N. Y., Vt., and Wash.).
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HARBOR REGULATION 

CHAPTER I. LEGISLATIVE BACKGROUND

Introduction

House, No. 3672 of 1965, the legislative joint order reprinted 
on the inside of the front cover of this document, requires this re
port by the Legislative Research Council upon House, No. 717 of 
that year. The latter bill, introduced by Representative Lester J. 
Gates of Scituate, proposes clarification and redefinition of the 
harbor regulatory authority of the State Department of Public 
Works and of municipal harbor masters. The latter local officials 
have been empowered by statute, for more than a century, to reg
ulate the anchoring and stationing of vessels within harbors.

House, No. 717 of 1965 is the latest of ten legislative proposals 
introduced in recent years1 seeking to overturn or modify a State 
Supreme Judicial Court opinion of 1959 which the sponsors deem 
too restrictive of local harbor master powers. The following text 
describes the events leading up to that controversial decision and, 
subsequently, to referral of the whole problem to this factual study 
and report.

Scituate Controversy and State Supreme Court Decision

House, No. 717 of 1965 stems from a dispute eight years ago be
tween a businessman and town officials of Scituate. Located on 
the South Shore about 20 miles from Boston, Scituate possesses 
two harbors suitable for recreational boating, Scituate Harbor 
and Humarock Basin. As such boating is very popular, the Town

1 These ten proposals consist of (a) seven proposals for general laws applicable 
to all communities (House, No. 200 of 1960; Senate, No. 206 and House, Nos. 
659 and 1881 of 1963; Senate, No. 124 of 1964, House, No. 1914 of 1964, and 
House, No. 717 of 1965); and (b) three proposals for special laws, applicable 
to the Town of Marshfield only (Senate, No. 232 and House No. 2386 of 1962; 
and House, No. 2177 of 1963).
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is confronted with an increasing demand for anchorage, mooring 
and pier facilities which are limited by the physical characteristics 
of these two harbors. The Town’s year-round “ permanent” 14,500 
population may be supplemented by as many as 20,000 vacationers 
during the summer.

In 1957, the Harbor Master of Scituate suggested installation of 
a marina in a sector of Scituate Harbor, which was improved sub
sequently by a dredging project of the Division of Waterways of 
the State Department of Public Works. Later, a local business
man, Burton D. Maxwell, proposed a marina project and the Harbor 
Master approved it. In conformity with Town practice, Maxwell 
then submitted marina plans to the Board of Selectmen for review. 
In response to inquiries by Maxwell and the Selectmen, the State 
Division of Waterways indicated that no state permits were neces
sary for this project which involved the installation of 14 two-ton 
concrete moorings to hold in place ten floating sections, each meas
uring six feet by 20 feet. In the absence of objections by the Select
men, Maxwell located his first moorings in 1958.

Almost immediately there were protests to the Selectmen, with 
the result that the Harbor Master notified Maxwell that he would 
not approve the marina unless so directed by the Selectmen; and, 
shortly thereafter, that officer declared that the marina was a 
“menace to navigation” which he could not sanction. Town au
thorities insisted that the project was illegal, in the absence of a 
mooring permit required by the Harbor Master’s regulations.

The regulatory powers of harbor masters are set out in general 
statutory provisions which stipulate that “vessels” are to be anchor
ed “ according to the regulations of the harbor master” who may 
“regulate and station all vessels in the streams or channels of his 
harbor” (G.L. c. 102, ss. 21 and 26). Scituate also had some harbor 
regulations promulgated by the Selectmen without benefit of a 
town by-law.

Town attempts to enjoin Maxwell’s marina project were denied 
by the lower courts. The Harbor Master, after notice to Maxwell, 
then undertook to remove the floating sections of the marina. In 
response Maxwell obtained a Superior Court order restraining local 
officials from such action on the grounds (1) that town actions had 
been “ arbitrary and unreasonable” , (2) that the alleged threat to
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navigation was speculative, (3) that harbor regulations had not 
been published, and (4) that since a marina is not a “vessel” it is 
not subject to control by the Harbor Master.

The Town appealed this order to the Supreme Judicial Court 
which ruled in 1959 (See reprint in Appendix A) that the regulatory 
authoiity of local harbor masters under the Harbor Master Law 
(G.L. c. 102, ss. 17-28) relates only to “vessels” and not to “struc
tures” , even if such “structures” consist in part of floats. A “ vessel” , 
the Court said, is a “ship, boat, or barge” . “ Structures” are regu
lated by the State Department of Public Works (G.L. c. 91, ss. 10 
and 14). The Court declined to say whether a marina is a “struc
ture” , since the State Department had neither objected to the 
marina nor become a party to the suit. The Supreme Judicial Court 
sustained the Superior Court decision and ordered the Town to re
imburse Maxwell for court costs. Town of Scituate vs. Maxwell, 
339 Mass. 436 (1959).

Legislative Efforts to Modify Supreme Court Decision

This decision roused South Shore legislators and local officials 
because it restricted the authority of harbor masters at a time when 
harbor usage and safety problems are multiplying. Actually, local 
harbor masters do not seem to possess all the powers they have 
assumed they had, and critics of the Court decision therefore argue 
the need for statutory modification or nullification of the 1959 
judicial decision. As a consequence, ten legislative proposals have 
been introduced in recent years. Seven of these proposals sought 
general legislation affecting all communities with harbors, and the 
remaining three measures applied only to the Town of Marshfield. 
None of these ten proposals was enacted.

Legislative Proposals of 1960-196lf
Of the ten harbor master measures, the nine proposals outlined 

below were introduced in 1960-1964, including six “general” , and 
three “Marshfield only” proposals.

Bailey Proposal of 1960 for State Licensing. House, No. 200 of 
1960, introduced by Representative Francis W. Perry of Duxbury 
on petition of Scituate Selectmen Jackson E. Bailey and others, 
proposed general statutory amendments designed to place “ floats, 
rafts and floating marinas or similar installations . . . which are
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attached or connected to a licensed structure or to the shore” within 
the licensing authority of the State Department of Public Works.

This Bailey measure, reprinted in Appendix B, proposed inclusion 
of such floats and other installations within the statutory definition 
of “structures” , subject to state licensing when situated in harbors, 
tidal waters and inland waters of Massachusetts (G.L. c. 91). In 
addition, it proposed that general departmental licensing and regu
latory authority, now confined largely to “ construction” and “ex
tension” aspects of “ structures” , include also their “placing” and 
“maintenance” . To avoid confusion, the bill excluded “vessels” from 
the proposed authority of the Department and reserved their regu
lation to local harbor masters.

Three Marshfield Proposals of 1962-1963. Three substantially 
identical proposals were introduced by the Selectmen of the Town 
of Marshfield in their unsuccessful effort to authorize that com
munity (1) to regulate the use of moorings in its Green Harbor, (2) 
to establish charges for the use of moorings and other facilities, and 
(3) to lease certain harbor lands and facilities. The Legislature 
accepted unfavorable committee reports on all three of them (Sen
ate, No. 232 of 1962, introduced by Senator Newland H. Holmes 
of Norfolk and Plymouth; House, No. 2386 of 1962, introduced by 
Representative Francis W. Perry of Duxbury; and House, No. 2177 
of 1963, introduced by Representative Harold W. Wicher of Marsh
field).

Five Similar Proposals of 1963-1964. The following five sub
stantially identical proposals in 1963 and 1964 defined further the 
statutory powers of cities and towns, and of their harbor masters.

Doc. No. Introducer Petition of
S. 206 of 1963 Sen. Newland H. Holmes Scituate Selectmen Robert

H. Tilden, et al
S. 124 of 1964 Sen. Newland H. Holmes Scituate Board of Selectmen
H. 1881 of 1963 Rep. Harold H. Wicker Selectmen Tilden, et al
H. 1914 of 1964 Rep. Harold H. Wicker Lester J. Gates, Chm.

Scituate Bd. Selectmen
H. 659 of 1963 Rep. Edwin H. Morse Mass. Selectmen’s Assoc.

These five proposals were assigned to the Joint Committee on 
Harbors and Public Lands.

The first of them, Senate, No. 206 of 1963 which is reprinted in
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Appendix C, retained the statutory authorization of local harbor 
masters to regulate and station all vessels in the streams or chan
nels of their harbors, to remove vessels not receiving or discharg
ing cargo, and to make room for other vessels (G.L. c. 102, s. 26). 
In addition the bill proposed to give harbor masters specific power 
to regulate (a) the location of moorings for “vessels, boats, floats, 
rafts or other similar objects” , other than moorings incidental to 
and included in the recorded plans of structures licensed by the 
State Department of Public Works; and (b) anchors, mooring- 
blocks, chain and pennant, and other ground tackle and its use in 
the harbor, subject to city ordinances or town by-laws.

Senate, No. 206 also proposed “concurrent” control by town har
bor masters and selectmen o f public landings and of town-owned 
wharves, piers, docks, ramps and floats through pertinent regula
tions. Next, it authorized enactment of local ordinances and by-laws 
to establish fees for harbor master services in assigning moorings 
and inspecting ground tackle, and for the use of municipal piers and 
other facilities. Finally, Senate, No. 206 provided for court enforce
ment of its provisions.

The three nearly identical proposals (Senate, No. 206 and House, 
Nos. 659 and 1881 of 1963), were referred for study to the Joint 
Committee on Harbors and Public Lands which made no report.

Two of the five bills, Senate, No. 124 and House No. 1914 of 1964 
were identical with Senate, No. 206 of 1963 except for omission of 
local authorization to establish harbor master fees for mooring and 
inspectional services in an effort to meet objections of boat owners. 
The Joint Committee on Harbors and Public Lands recommended 
study of the two bills by the State Department of Public Works, and 
this was voted by the General Court (Resolves of 1964, c. 92). Again, 
no report was forthcoming.

Gates Proposal of 1965
House, No. 717 of 1965, further defining the powers of harbor 

masters, was filed by Representative (and former Selectmen) Lester 
J. Gates of Scituate. This bill, reprinted in Appendix D, departed 
from the preceding six proposals which gave complete control of 
moorings either to the State Department of Public Works or to 
municipalities and their harbor masters.

Instead, House, No. 717 proposed a combined state-local approach
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to regulation. Thus the State Department of Public Works would 
be authorized to regulate: (a) the location in all harbors of moor
ings for “vessels, boats, floats, rafts, lobster cars or other floating 
objects” , including floating extensions of fixed shore and harbor 
structures; (b) the type, material, size and condition of anchors, 
mooring blocks and other ground tackle used for such anchorage or 
mooring; and (c) the use of publicly-owned landings, ramps, 
wharves, piers, docks and floats in all harbors. Court fines of $10 to 
$50 were provided for “ each day of violation” of such regulations. 
If such regulations were to apply to only one harbor, local notice 
and hearing would be required. The Department would be au
thorized to delegate local regulatory and enforcement activities 
under appropriate conditions to “ the mayor of a city or the select
men of a town concurrently with the harbor master” . If the De
partment makes no use of its authority, House, No. 717 would 
authorize communities to adopt their own harbor regulations, sub
ject to Departmental approval.

Study Assignment to Research Council
This Gates proposal House, No. 717 of 1965, was referred to the 

Joint Committee on Harbors and Public Lands which held two 
sparsely-attended public hearings at which only five proponents and 
one opponent appeared. (See arguments pro and con in Chapter 
VII). Tire committee recommended this study by the Legislative 
Research Council. The relevant joint order, House, No. 3672, was 
endorsed by both Rules Committees and by the House Committee 
on Ways and Means, and was favorably adopted by the two branches 
in concurrence, on June 1, 1965.

Study Scope and Procedure
Accordingly, this report examines historical, legal, administrative 

and technical aspects of harbor regulations in Massachusetts and 
other states. It discusses the impact of the Gates proposal upon 
harbor regulation, and summarizes arguments pro and con. It em
phasizes the significant features of the complex pattern of federal, 
state and local regulatory activity in Massachusetts, and the role 
of local harbor masters in the light of federal and state statutes 
and regulations.

To uncover relevant material for this study, a Bureau staff mem
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ber held 25 personal and 17 telephone conferences with interested 
members of the General Court, with knowledgeable boatmen and 
businessmen, and with representatives of federal, state and local 
agencies concerned with harbor regulation. Among the latter agen
cies were the U.S. Army Corps of Engineers, the Division of Wa
terways of the State Department of Public Works, the State Divi
sion of Motorboats, the State Department of Public Health, the Met
ropolitan District Commission, and the Massachusetts Selectmen’s 
Association. Also of great value were conferences with John E. 
Murphy of the Massachusetts Bay Yacht Clubs Association, and 
with former Harbor Master T. Barry Kingman of Cataumet who is 
now a marina proprietor.

Many of these official and private conferences yielded useful re
search materials. Assistance was also provided in response to gen
eral letters of inquiry by (a) three state legislative research agen
cies, (b) public works and “harbor” agencies of 30 states and U. S. 
dependencies, and (c) harbor masters, boards of selectmen or may
ors of 60 of the 115 Massachusetts coastal, river and lake communi
ties solicited for their views. Cooperation was also extended by the 
Massachusetts State Department of Commerce and Development, 
the Outdoor Boating Club of America, and by four oil and refining 
companies.

To these many officials of governmental, business and boating 
organizations within and without Massachusetts, the Legislative 
Research Bureau expresses its sincere appreciation.

CHAPTER II. MASSACHUSETTS HARBORS

General Description1

Heavily urbanized, Massachusetts concentrates on portions of its 
coast and along its inland rivers a variety of heavy industries, in
cluding electronics, machinery, textiles, shoes, paper goods, boat
yards, and furniture-making firms. Truck farming, tobacco, cran- 
berrying, poultry and dairying prevail in rural areas of the Com
monwealth, including the Connecticut River Valley, central Mass

1 Source in part: Morison, Adm. Samuel E., The Maritime History of Massa
chusetts, 1783-1860, 2nd ed. Boston, Mass., Houghton Mifflin Co., 1941, 430 
pp. Chapter I.
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achusetts and Plymouth County. Offshore, in the Atlantic, fishing, 
shellfishing and lobstering provide a living to numerous coastal 
families.

The Massachusetts Seacoast 
The continental shore of Massachusetts varies in character and 

appearance. Southward from the New Hampshire boundary to the 
Squam River just above Cape Ann, the shore is dominated by sandy 
beaches and tidal marshes. A much rockier coastline predominates 
from Cape Ann to Boston Harbor, and thence south to Cohasset.

Thereafter, along the “ inner” side of Cape Cod and Massachusetts 
Bay, and thence along the “ outside” to Buzzard’s Bay and the Rhode 
Island line, as well as the offshore islands, the coast is marked by 
sandy cliffs and beaches, dunes, saltwater marshes, rolling tree cov
ered hills, and bleak windswept highlands.

In general, this Massachusetts seacoast is rugged, with numerous 
harbors and inlets and very dangerous bars, rocks and shoals. The 
latter necessitates the protection offered by more than 50 light
houses, lightships and other major safety installations.

Harbors. Two main types of harbors occur: (1) natural harbors, 
such as Boston, and (2) artificial harbors created by dredging and 
other means in some locations along the South Shore and Cape Cod. 
To be effective, both types of harbor must make available shelter, 
depth and a natural holding ground (this last named element cannot 
be provided artificially).

Subclassifications of these two main types o f harbors include:
(1) roadsteads, the simplest type of natural harbor, including an 
anchorage parallel to the coast, flanked to seaward by islands or 
reefs; (2) lagoons, consisting essentially of shallow lakes separated 
from open sea by one or more narrow islands; (3) estuarial harbors, 
consisting of sheltered areas at the mouths of bays or rivers, and 
separated from the sea by a bar; (4) river harbors, upstream from 
the tidal mouths of rivers; and (5) jetty harbors, created artificially 
by means of breakwaters and jetties.1

The Massachusetts coast contains at least four major, natural 
“ deep draft” harbors located, respectively, at Boston (the State’s

1 Source: Collier’s Encyclopedia, Vol. 11 (of 24 vols.), Crowell-Collier Publish
ing Company, 1964. At pp. 644-645.
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principal harbor with a 40-foot channel), Salem, New Bedford and 
Fall River.

In addition, at least 12 other good ocean harbors occur at Sandy 
Bay (off Cape A nn), Gloucester, Beverly, Marblehead, Lynn, Pro- 
vincetown, Woods Hole (Falmouth), Wareham, Fairhaven, Cutty- 
hunk (Gosnold), Vineyard Haven (at Tisbury on Martha’s Vine
yard), and Nantucket. Of these latter 12 harbors, those at Sandy 
Bay and Nantucket are classified by Congress as “harbors of refuge” 
for storm endangered vessels.

Beyond the above total of 16 ports, there exists an abundance of 
small harbors in estuaries, coves and inlets which are suitable for 
pleasure craft and the smaller fishing vessels. Since many of them 
are located out of the “mainstream” of Atlantic commerce, and out 
of the line of movement of industrial cargoes, their capacities have 
only very limited use for commercial and military shipping. How
ever, harbor space for recreational boating is at a premium in every 
port, whatever its size.

Out of the total of 351 cities and towns in the Commonwealth, 63 
of them share its coastline and various maritime activities.

Inland Waters and Harbors
Of Massachusetts’ 8,257 square miles, approximately 390 (or 

4.7%) include rivers, lakes, large ponds and other inland waters, 
which are adequate for significant boating activity in many cases. 
However, with the exception of a few modest rivers and many small 
streams having coastal estuaries, these inland waters do not com
plement the coastal harbor system.

Rivers. In Massachusetts there are four major rivers, another 19 
rivers of some importance, and many smaller streams, having a 
total length of 4,230 miles.

The four most important rivers are: (1) the Merrimack, which 
originates in New Hampshire and has a total length of 183 miles, 
including a 17.5 mile “ navigable” segment from Haverhill to the sea 
at Amesbury; (2) the Connecticut, which also arises in New Hamp
shire, has about 75 miles of its 345 mile length in Massachusetts, 
and which is navigable southward from Holyoke Falls (large ships 
may come as far upstream as Hartford, Conn.); (3) the Charles, 
whose entire 30 mile length is in eastern Massachusetts, and which
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is navigable from the Charles River Dam in Boston Harbor to 
Watertown; and (4) the Mystic, a relatively short river, navigable 
from Medford to where it empties into Boston Harbor.

The 19 secondary rivers include the (1) Assabet, (2) Blackstone,
(3) Chicopee, (4) Concord, (5) Deerfield, (6) Housic, (7) Housa- 
tonic, (8) Nashua, (9) Neponset, (10) Mill, (11) North, (12) Saug
us, (13) Shawsheen, (14) Souhegan, (15) Sudbury, (16) Taunton, 
(17) Ware, (18) West, and (19) Westfield. Some of these rivers are 
entirely within Massachusetts, others partly within neighboring 
states.

The four major rivers, and many of the 19 secondary rivers, were 
used extensively by barges and other commercial craft from colo
nial times through the heyday of canals in the first half of the nine
teenth century. Thereafter, this usage dropped as they were 
dammed for power, and as railroad competition brought collapse 
of canal companies and river carriers. At this time, cargo trans
port by water is largely limited to the Connecticut River south 
from Holyoke, and the lower reaches of the Merrimack and Mystic 
Rivers. Activities on the remaining river stretches are largely re
creational in character.

Inland Lakes and Ponds. There are approximately 19 lakes and 
large ponds scattered throughout the Commonwealth, which lend 
themselves to significant (recreational) boating usage, including, 
in some cases, small marinas.1 They are only mentioned briefly, 
however, since they reflect so little of the harbor activity which is 
the subject of this report.

National Significance of Massachusetts Seaports

Two Centuries of Maritime Prominence'2 
For over two centuries, Massachusetts depended upon the sea for 

her economic and political power, and her rise and decline as a great

1 Lakes Chebacco, Cochituate, Monomanac, Mystic, Onota, Pontoosue, Quan- 
napowite, Quinsigamond, Suntaug, Wald, Webster, Wenham and Winthrop; 
and Assawompset, Goose, Great Quittacus, Long, Norwich and Watuppa 
Ponds.

2 Source: Morison, Adm. Samuel E., The Maritime History of Massachusetts, 
1783-1860, 2nd. ed., Boston, Mass., Houghton Mifflin Co., 1941. 430 pp.
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maritime Commonwealth has left its indelible imprint not only upon 
the 63 cities and towns of its coastline, but upon the nation as well.

The evolution of Massachusetts as a maritime community began, 
first, with the fishing activities of its Pilgrim settlers. Shipbuilding 
became a major industry by 1660, with centers at Ipswich, Glouces
ter, Salem and Boston. Transoceanic voyages by Massachusetts 
merchantmen began during this period. And in 1715, whaling was 
established on a commercial basis in Nantucket. The beginning of 
the 18th Century found Massachusetts a major fishing, trading and 
shipbuilding power in the North Atlantic. A  flourishing trade with 
the Pacific Northwest, Hawaii, China, the Levant and the Baltic 
developed after 1784, which attained its most colorful heights in the 
Clipper Ship era of the mid-19th Century.

During the 1783-1860 era, Massachusetts continued to develop its 
coastal trade, which predated the Revolution. Manufactures and 
Quincy granite were shipped to the South, and tobacco, corn and 
cotton brought North. As “ King Cotton’’ expanded his realm in 
order to supply the mills of New England, Great Britain and Con
tinental Europe, Boston shipowners and warehouses prospered. This 
coastal trade was integrated with the transoceanic operations of 
Massachusetts and European merchantmen in a “ trade triangle” in 
which Boston was a key port.

This Golden Age of the Massachusetts seaports and merchant 
marine closed after the Civil War (in which Massachusetts ships 
and seamen played a major role). High protective tariffs, railroad 
competition, inadequate reinvestment to convert from sail to steam, 
and more attractive investment opportunities ashore, caused the de
cline of the merchant fleets. And petroleum products, and later elec
tric lighting, proved fatal to the whaling industry.

Twentieth Century Developments
In the present century, Massachusetts seaports have experienced 

an upswing of activity during wartime emergencies, notably the two 
World Wars and the Korean War. But they have had to struggle 
for survival during peacetime.

Various difficulties which have plagued Boston and other Mas
sachusetts ports during this century include: (a) discriminatory
railroad freight rate differentials which, until 1963, gave ports south 
of New England an advantage in tapping the industrial and agricul
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tural heartland of the Midwest; (b) the damage done by German 
submarines to British steamship companies using Massachusetts 
ports; (d) motor carrier competition along the seaboard; (e) airline 
competition with ships for passengers and freight; and (f) the ob
solescence of Massachusetts fishing vessels, as contrasted with the 
more modern and efficient fishing fleets constructed since 1950 by 
foreign powers.

Extended efforts have been made by the General Court in recent 
decades to assist the hardpressed maritime commerce of the Com
monwealth.

In 1929, the General Court created a joint state-local Port of Bos
ton Authority, with responsibilities for making studies and recom
mendations relative to the operations of that harbor (c. 229). After 
statutory changes in 1945 and 1953 the agency was replaced in 1956 
(c. 465) by the present Massachusetts Port Authority in which were 
also merged the powers and duties of the Mystic River Bridge 
Authority (created by Acts of 1946, c. 562) and the State Airport 
Management Board (created by Acts of 1948, c. 637). As of 1964, 
that Authority had assets of over $96 millions, an annual revenue 
in excess of $11.6 millions, as against expenses of $7.2 millions.

In a second major development, the General Court of 1948 estab
lished the Woods Hole, Martha’s Vineyard and Nantucket Steam
ship Authority to provide publicly financed passenger and freight 
steamship service between the mainland and the islands of Martha’s 
Vineyard and Nantucket, when this service could no longer be 
furnished by private steamer companies (c. 544). That Authority 
was subsequently reorganized by a 1960 statute, which eliminated 
New Bedford from its service area ( c. 701).

Aside from the creation of these public authorities to promote 
maritime commerce and to provide related services, the General 
Court has continued to assist commercial and non-commercial ship
ping and boating in Massachusetts harbors through extensive state 
financed harbor improvement, shore protection and other related 
public works projects. These state projects are carried out in nearly 
all instances by the Division o f Waterways of the State Department 
of Public Works. In addition, through its Department of Natural 
Resources, the Commonwealth has continued its efforts on behalf 
of the protection and improvement of inland and marine fisheries.
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Present Cargo Carrier and Fishing Activities

Boston Harbor, with its 40-foot channel, is the principal harbor 
of the Commonwealth and is the nation’s ninth-ranking seaport. In 
1963, it handled nearly 20 million tons of cargo carried by about 
1,430 vessels. Imports included petroleum, gypsum, iron and steel 
products, sugar and fruits, and minerals. Exports included grain, 
scrap metal, other general cargo, and military supplies.

Other commercially active Massachusetts seaports, ranked in the 
order of their 1963 cargo expressed in millions o f tons, include Fall 
River (2.59), Salem (1.69), New Bedford (0.30), Gloucester (0.17), 
and Beverly (0.15).

Boston cargoes in 1963 totalled 18.98 million tons, or 79% of the 
total of 23.8 million tons handled in that year by all Massachusetts 
ports.

Massachusetts is the first-ranking ocean fishing state of the At
lantic seaboard, and the second-ranking fishing state in the nation. 
Most of this fishing activity is conducted by craft out of New Bed
ford, Gloucester (where the frozen fish industry started in 1926), 
Boston and Provincetown, in that order of importance.

With regard to the commercial fishing industry of the Common
wealth as a whole, the State Department of Commerce and Devel
opment has reported that —

It has been estimated that there are 600 commercial fishing vessels op
erating out of Massachusetts ports including part time vessels from such 
ports as Plymouth and Marblehead. The value of facilities other than ves
sels has been estimated at $300 million.

The volume of business for all Massachusetts ports in 1964 was estimated 
at 739 million pounds shipped in for processing with a total value of $185 
million. The value of lobsters landed at Massachusetts ports in 1964 was 
estimated at $2.3 million for a total of 4.2 million pounds. The value of lob
ster boats, shacks and gear was $2.9 million. There were 3,273 licenses is
sued in 1963. Each employee, on a boat, is required to have a license.

The estimated employment for commercial fishing activity is estimated 
at 3,416 persons. The Massachusetts Division of Employment Security rec- 
cords 319 firms employing 3,521 persons covered by social security during 
July in 1964 with annual payrolls totalling $14,412,000.1

The 600 commercial fishing vessels mentioned at the start of the 
above quotation include 202 based at New Bedford (valued at 812.4
1 Letter to Legislative Research Bureau by T. W. Schulenberg, Commissioner, 

State Department of Commerce and Development, Sept. 27, 1965. 1 pp. typed, 
plus typed and other attached memoranda and statistical tables.
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million), 95 at Gloucester ($4 million), 59 at Boston ($3.1 million), 
29 at Provincetown ($1.2 million), and a residue of about 215 fish
ing vessels based at other smaller harbors along the Massachusetts 
seacoast. Activity at Massachusetts fishing ports is at its greatest 
during the months of June, July and August.1

Statistics are not immediately available with respect to cargoes 
carried on Massachusetts inland waters, notably the Connecticut 
and Merrimack Rivers. However, such activity is believed to be but 
a small fraction of the much greater ocean commerce described 
above. Very little commercial fishing is conducted in inland waters 
of the state, although recreational sports fishing is a popular enter
prise on many ponds, lakes and rivers of the Commonwealth.

Marinas and Recreational Boating 

Recreational Boating Boom
National Developments. The harbors of the nation have been 

overwhelmed by a phenomenal spread of recreational boating since 
World War II. Much boat ownership has been stimulated by the 
long period of national prosperity. Improved methods of small craft 
production are providing such craft at prices within the economic 
reach of many families. Finally, more leisure time for boating rec
reation has become available to American citizens as their working 
hours are shortened and their vacations periods lengthened.

Thus, the Outdoor Boating Club of America reports that the num
ber of recreational boats which approximated only 15,000 nationally 
in 1908, had soared to an estimated 7.7 million in 1964, —  of which 
4.9 million were motorboats, 2.2 million were rowboats, and 0.5 mil
lion were sailboats. In that same year, 38.5 million persons were 
estimated to have used the inland and coastal waters of the country 
more than once for this recreational activity, and to have spent $2.6 
billion in the process.

Inevitably that activity has required a greatly increased produc
tion and sale of pleasure craft in factories and boatyards. For ex
ample, the number of outboard motorboats sold annually rose from
143,000 craft in 1947, to 270,000, or nearly twice as many, by 1964. 
Very strikingly, boat trailer sales climbed from 3,790 in 1947, to

i  Ibid
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over 145,000 in 1964. And international sales of boats must also be 
rapid as witness the fact that the United States exported over $9 
million worth of pleasure craft in 1963, while importing $6.8 million 
worth of such craft. Most of the boats under discussion averaged 
about 15 feet in length.1

Massachusetts Developments. Accurate statistics of pleasure 
craft ownership and operation in the Commonwealth are not avail
able. However, a 1959 report of the State Department of Public 
Works estimated “ conservatively” that 175,000 pleasure craft were 
then being used on waters of the Commonwealth, and that this 
number would increase rapidly.2 More recently, the State Division 
of Motorboats reported that 87,070 powered boats of five horse
power or more were registered ( “numbered” ) under the Motorboat 
Law (G.L. c. 90B) as of July 1, 1965. The Division makes no count 
of sailboats, motorboats with less than five horsepower, or of large 
craft subject to federal licensing (i.e. vessels of five or more tons), 
since they are not covered by the above statute.3

Congestion of Harbor and Other Waters. The rapid multiplication 
of recreational craft in the waters of Massachusetts and other 
states has resulted in congestion of coastal harbors and inland riv
ers and lakes, and has confronted state and local governments with 
a critical problem of adequate pier, anchorage and mooring space. 
This condition has also directed official attention to the related is
sue of reconciling the demands of recreational boating with safety 
needs and with the requirements of commercial shipping, fishing, 
naval uses, and swimming.

Nature has imposed limitations upon the nation’s coastal and in
land harbors and shorelines in terms of their individual physical 
characteristics. While the capacity of a harbor may be increased 
through engineering, these possibilities are not inexhaustible; and, 
consequently, new anchorage and mooring space frequently cannot 
be furnished swiftly enough to keep abreast of the production of
1 Outdoor Boating Club of America: Boating Facilities, Vol. 3, Chicago, 111., 

Jan. 1, 1961, 31 pp.; Boating 196Jf, Chicago, 111., 1965, 8 pp.
2 Mass. State Dept, of Public Works, Report Relative to an Investigation and 

Study of Motorboating and Certain Other Matters, House, No. 2971 of 1959, 
Boston, Mass. 26 pp. At p.7.

3 Letter to Legislative Research Bureau by Wilton Vaugh, Director, State 
Division of Motorboats, Sept. 10, 1965.
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new pleasure craft. Some harbors and lakes have approached the 
“ saturation point” . Thus, a 1956 boating study reported 1,800 
motorboats on modest Lake Cochituate, and that during a warm 
day, 300 or more of these craft were commonly in use at one time.1 
Such existing or anticipated conditions of congestion are of moment 
to communities for which commercial fishing and summertime rec
reational boating are significant sources of local income, and in 
whose harbors anchorage and mooring space is —  or soon will be 
—  at a premium.

The regulation of harbor and other waterway activities, coupled 
with careful planning of the physical improvement of those harbors 
and waterways, has evolved as a public necessity requiring close 
cooperation among the various federal, state and local government 
authorities concerned.

Mannas
Number of Marinas. The rise of recreational boating has 

prompted the development and spread of marinas for the construc
tion, repair, storage, servicing, mooring and anchoring of small 
craft. Some of these marinas have been constructed by state and 
local governments to operate on a break-even financial basis or even 
at a profit to the public treasury. Others have been established as 
privately owned profit-making commercial enterprises under pub
lic licensure. And still others are yacht club undertakings whose 
services are restricted substantially to club or squadron members, 
usually on a non-profit basis.

A  recent survey by the Outdoor Boating Club of America esti
mated that there were at least 5,300 marinas in the nation operated 
by governmental, private commercial, and yachting organizations 
in 1964; this figure, which includes boatyards, does not embrace 
pole-type-house marinas described below which have no great sig- 
nifificance.2

Of 60 Massachusetts communities responding to Legislative Re
search Bureau inquiries in 1965, 35 reported that they contained a 
total of over 123 marinas, of which 19 were publicly owned and 104 
were owned by business enterprises and yacht clubs. Those Mass

1 Mass. Special Commission on Uniform Small Boat Regulations, Final Report
Senate, No. 580 of 1956, Boston, Mass., 12 pp. At p. 3.

2 Outdoor Boating Club of America, Boating 1964, Chicago, III., 1964. 8 pp.
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achusetts marinas represented an investment in excess of $12 mil
lion. Only three of the 35 cities and towns were non-coastal in 
character.

Types of Marinas. Marinas may be classified in four main cate
gories according to their construction, layout and services, namely: 
(1) floating marinas, (2) dry land marinas, (3) marinas combining 
both floating and dry land features, and (4) pole-type house marinas.

(1) A floating marina consists primarily of “ floats” or floating 
sections which are arranged in the form of an H, L or T and which 
are usually connected with a pier or other fixed shore installation 
of which they constitute a floating extension. These floats provide 
berthing spaces for small craft. The marina may include also as 
supplementary facilities: (a) shore-based landing and launching 
ramps, and (b) an offshore anchorage and mooring area, with or 
without outlying fixed mooring piles and unfixed mooring devices, 
within which small craft may be stationed without tying up to the 
marina pier and floats.

(2) A dry land marina includes no piers or floating sections. It is 
composed solely of shore-based sheds and parking areas for the 
storage and repair of boats and boat trailers. This type of marina is 
less attractive than floating marinas, because of its more limited in
come possibilities and boat usage.

(3) Most commonly, both “ floating” and “ dry land” features are 
combined in marinas operated by governmental units, business en
terprises and yacht clubs. In such a combination, a greater range of 
income producing activity is possible.

(4) Pole-type-house marinas are simple structures resembling a 
carport, which a property owner may erect over an artificial inlet 
on his estate in order to shelter his boat. Not especially feasible on 
the seacoast, these non-commercial marinas are more likely to be 
found along the shores of rivers and inland lakes and ponds.

Marina Activities and Income Sources. Marinas operated by gov
ernmental units and business entrepreneurs on an income-producing 
basis are often highly developed installations which include: (1) 
docks, piers and landings; (2) slips cut into the shoreline or incor
porated in the pier system; (3) shore-based facilities for the storage 
and repair of boats and boat trailers; (4) in the instance of many
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business-owned marinas, a boatyard for the construction of boats;
(5) a depot for the storage, distribution and sale of gasoline and 
other marine fuels; (6) launching ramps and equipment; (7) facili
ties and equipment for hoisting or otherwise removing craft from 
the water; (8) utilities, including telephone stations, electric power 
installations, bathhouses, bathrooms, and possibly a restaurant; (9) 
a sales outlet for marine supplies, maps, equipment and boat parts; 
(10) administrative offices; (11) club facilities; and (12) auto park
ing areas.

The principal source of income of many marinas in Massachusetts 
and elsewhere is in their sales of gasoline, oil and other marine fuels 
to boat operators.

The next largest income source of marinas operated for profit is 
earned by the repair and maintenance services, including winter 
storage of boats. This type of work may utilize the services of the 
marina staff, for which appropriate charges are made by the ma
rina; and it may also involve services of non-employees of the ma
rina, such as radio repairmen, electricians, painters, metal workers, 
carpenters and mechanics who pay a commission to the marina 
when summoned on behalf of a boat operator.

Usually, of much less significance is the third major source of 
marina earnings, namely, rentals for the use of: (a) launching and 
haul-out facilities; (b) berths and moorings at docks, piers, slips 
and floats; and (c) open anchorage or mooring areas. A recent na
tional study indicated, for Massachusetts and other eastern states:
(a) average seasonal berthing rentals, which range from $90.60 
for craft of 15 feet or less, to $278.57 for craft of 50 or more feet;
(b) average seasonal outside storage rentals of from $35.06 for 
craft of 15 or less feet, to $175 for craft of 50 or more feet; (c) 
average seasonal inside storage rentals of from $50.60 for craft 
of 15 or less feet, to $275 for boats of 50 or more feet; (d) average 
launching and haul-out fees of 81c per foot; and (e) average “per- 
in-and-out round trip” launching ramp charges of $1.30.1

In marinas which operate boatyards for the construction of plea
sure and other craft, that activity may take precedence over one

l  Outboard Boating Club of America, Boating Facilities, Vol. 7, Chicago, 111., 
May 1, 1965, 32 pp. At p. 11.
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or more of the preceding income sources, depending upon the 
volume of orders received during the year.

Finally, marinas may also draw income from the operation of 
an automobile rental service. Vehicles rented to boat operators for 
theii convenience ashore may be owned by the marina, or may be 
furnished by a car rental agency which pays a commission to the 
marina.

Construction and Taxation of Marinas in Massachusetts. In 
Massachusetts, the Division of Waterways of the State Depart
ment of Public Works constructs public marinas in harbors, upon 
petition of the city or town concerned, and subject to the avail
ability of adequate state appropriations. Upon completion of such 
a public marina, it is turned over to the municipality by the De
partment for maintenance and operation; and the community may 
collect charges for the use of marina facilities by the public. In 
recent years, public marinas have been constructed at state ex
pense in eight towns on Cape Cod (Barnstable, Bourne, Dennis, 
Falmouth, Harwich, Orleans and Wellfleet).

Different procedures apply to the construction of marinas by 
business entrepreneurs and yacht clubs.

State licenses must be obtained by persons who desire to con
struct a slip, pier or wharf, or to erect pilings in the harbor for the 
support of such piers and wharves or for support of a catwalk, 
whether for the purpose of mooring or berthing their own boats 
or for the purpose of operating a commercial marina. This license, 
issued by the Division of Waterways of the State Department of 
Public Works, is permanent, and is not subject to periodic renewal.

In certain respects, this license resembles a sale of property by 
the state, in that the licensee is entitled to locate the structures 
and piles described in the license within the public domain, sub
ject to such conditions as the license stipulates. His right to use 
these facilities is protected and the license confers upon him the 
authority to exclude from the marina those boat operators who 
are unwilling to pay for marina services. The license fee is fixed 
according to such factors as the amount of shoreline land acquired 
for these purposes, and the number of piles and length of piers, 
wharves or catwalks to be erected.
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Private slips, moorings and marinas are subject to the property 
tax of the municipality in which they are located. The land and 
buildings are taxed on the same basis as other real estate in Massa
chusetts. It is reported, that only “nominal” taxes are levied on 
floating piers and isolated moorings. In communities with an 
interest in recreational boating, there is a tendency to assess such 
craft modestly for property tax purposes, since boats may be 
driven away if assessments are increased too much.

CHAPTER m.
LEGAL ASPECTS OF MASSACHUSETTS 

HARBORS AND WATERS

Statutory Classifications and Definitions of 
Waters and Water Boundaries

By statute, regulation, and judicial decision, the state and federal 
governments have classified their ocean and inland waters foi 
jurisdictional purposes and for purposes of public and private own
ership and use, and have defined political boundaries therein. These 
legal classifications and boundaries have their roots in English legal 
traditions and practices.

Coastal Waters and Boundaries

Massachusetts Statutory Provisions. By statute, Massachusetts 
claims as territorial waters of the state those ocean waters extend
ing “ one marine league from its seashore at extreme low water 
mark, and the exterior line of the Commonwealth as located and 
defined” by the former Board of Harbor and Land Commissioners1 
under an 1881 statute (c. 196); the law further declares that if an 
inlet or arm of the sea “ does not exceed two marine leagues in width 
between its headlands, a straight line from one headland to the 
other shall be equivalent to the shore line” (G.L. c. 1, s. 3). In tne 
United States, a marine league is a distance of three nautical miles,

i The functions of this long-defunct agency were vested in the State Depart
ment of Public Works by the State Government Reorganization Act of 1919 
fc.350).
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or 3.45 statute ( “land” ) miles. State law further stipulates that 
Massachusetts “ coastal waters” shall be deemed to include “ all 
waters of the Commonwealth within the rise and fall of the tide 
and the marine limits of the jurisdiction of the Commonwealth, 
but not waters within or above any fishway or dam nor waters 
above any tidal bound legally established by the (state) Depart
ment of Public Works in streams flowing into the sea” (G.L. c. 130, 
s. 1; c. 131, s. 1).

The tidal bounds, referred to above, are established by the De
partment of Public Works on petition of “ any party in interest.” 
The Department may “arbitrarily fix and define the tidal bounds 
and mouths of streams and ordinary or mean high water mark and 
mean and extreme low water marks, and may alter and amend 
the same.” It may establish markers therefor. Such bounds, etc., 
become effective when a plan showing their location is filed by the 
Department in the Registry of Deeds of the county of location 
(G.L. c. 131, s. 43).

The Commonwealth retains “concurrent jurisdiction” with the 
federal government over certain federally-owned lands along its 
coast which are used for navigational safety, fisheries, customs, 
postal and marine hospital purposes (G.L. c. 1, s. 7).

The seaward boundaries of coastal countries coincide with the 
above-described state marine boundary. Boundary lines in tide
water between adjacent coastal counties coincide with the boundary 
lines in such tidewater between the adjoining coastal municipalities 
of each such county. Counties separated by waters within the 
jurisdiction of the Commonwealth exercise a concurrent jurisdic
tion over such waters with the state (G.L. c. 34, s. 1).

Similarly, the seaward boundaries of coastal cities and towns 
coincide with the state marine boundary. The boundary lines in 
tidewater between adjacent coastal municipalities have been estab
lished on the basis of (a) a survey and administrative rulings by a 
predecessor agency of the State Department of Public Works pursu
ant to an 1881 law (c. 196), (b) special acts of the General Court 
tailored to individual municipalities, and (c) decisions of the Land 
Court. Municipal marine boundaries are subject to change by 
further legislative enactments; and they are adjusted to reflect
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“additions to or subtractions from the length thereof” due to “na
tural changes in the shore line” of the Commonwealth (G.L. c. 
42, s. 1).

In the instance of harbors shared by two or more municipalities, 
it has been necessary for the General Court, State Department of 
Public Works and Land Court to define local boundaries in such 
harbors very precisely. Thus, a patchwork quilt of four county and 
16 municipal jurisdictions has resulted in Boston Harbor and its 
navigable estuaries, which the General Court has endeavored to 
offset by measures discussed later in this report.

State vs. Federal Boundary Definitions. While the federal gov
ernment also uses a limit of three nautical miles in determining the 
territorial waters and seaward boundaries of the Union, it employs 
different criteria of measurement. In addition, by the Outer Con
tinental Shelf Lands Act of 1953, Congress has asserted exclusive 
national jurisdiction over tidewaters and tidelands of the continental 
shelf lying beyond the seaward boundaries of the states (P.L. 212 
of 1953; 57 U.S. Stat. 462). As a consequence, federal and state 
territorial waters do not coincide off the Massachusetts coast.

In establishing its own seaward boundaries, Massachusetts has 
taken its measurements from (a) the mainland shore and (b) the 
shorelines of Nantucket and Martha’s Vineyard. Where certain is
lands lie within the marine league distance from these two major 
reference shores, the marine league has been measured from the 
mainland, Nantucket or Martha’s Vineyard and not the aforesaid 
certain islands. In contrast, the federal government extends United 
States marine boundaries seaward not only from the mainland but 
from every offshore island and islet, with the result that the feder
ally-defined “ three mile limit” is pushed farther out to sea than 
the comparable state boundary.

In addition, if a stretch of open sea is cut off or nearly cut off 
by the touching marine league limits marked from the mainland 
and neighboring islands (for example, Long Island Sound or Nan
tucket Sound), the state does not usually claim the encircled stretch 
of open sea which lies beyond the marine league lines; however, 
such waters are often claimed by the federal authorities as “ in
ternal” waters of the United States. Such “ internal” waters have
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been claimed by Massachusetts only in Boston Harbor and Buz
zard’s Bay.1

Inland Waters and Boundaries 
Massachusetts law defines “ inland waters” as “all waters within 

the Commonwealth above the rise and fall of the tide, all fresh 
waters above any fishway or dam, and all waters above any tidal 
bound legally established by the (State) Department of Public 
Works in streams flowing into the sea” (G.L. c. 131, s. 1).

County and municipal boundaries in rivers and other inland 
bodies of water adhere to no fixed general statutory formula. They 
are established, and from time to time changed, by special acts of 
the General Court, based on surveys by the State Department of 
Public Works. In general, boundaries in rivers follow either the 
main channel or midline of the river (G.L. c. 42, s. 8).
Definitions of Navigable Waters in Harbors and Elsewhere

Federal Definitions. For nearly two centuries, the term “navi
gable waters” has been subject to extensive definition in federal 
statutes and regulations, and in decisions of the United States 
Supreme Court. The federal concern arises out o f constitutional 
provisions authorizing Congress to (1) regulate commerce with 
foreign nations and among the several states, (2) to provide for the 
common defense, (3) to provide for the punishment of piracy and 
felonies on the high seas, and (4) to provide for dockyards and 
other needful structures (U.S. Const., Art. I, s. 8). In the exercise 
of these powers, Congress has designated as “navigable” specific 
rivers and other waterways. In the main, however, the United States 
Supreme Court has been the ultimate arbiter of “navigability,” for 
all practical purposes.

The various criteria of federally-defined “navigability” have been 
digested in Title 33 of the Code of Federal Regulations, which gov
erns the responsibilities and work of the United States Coast Guard 
and the United States Army Corps of Engineers in harbors of the 
nation. In regard to inland waters, that Code states that —

Those rivers must be regarded as public navigable rivers in law which 
are navigable in fact. And they are navigable in fact when they are

1  U. S. vs. Bevans, 16 U. S. 336 (1818); Manchester vs. Commonwealth of Mas
sachusetts, 139 U. S. 240 (1891).
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used, or are susceptible of being used, in their ordinary condition, as 
highways for commerce, over which trade and travel are or may be 
conducted in the customary modes of trade and travel on water. And 
they constitute navigable waters of the United States within the meaning 
of the acts of Congress, in contradistinction from the navigable waters 
of the States, when they form in their ordinary condition by themselves, 
or by uniting with other waters, a continued highway over which commerce 
is or may be carried on with other States or foreign countries in the cus
tomary modes in which such commerce is conducted by water.i.

A stream, bay, cove, inlet or river is “navigable” if it is capable 
in its natural state of being used for purposes of commerce, no 
matter in what mode the commerce may be conducted, so long as 
it is generally and commonly useful to some purpose of trade or 
agriculture.2 “Navigability” is not destroyed because the waterway 
is interrupted by occasional natural obstructions, or by artificial 
structures, or by seasonal conditions such as ice; the abandonment 
of such waterways is for Congress, not the courts, to declare.'' 
Tests as to the “navigable” status of waterways include: (a) natural 
condition, (b) availability for navigation, and (c) whether or not 
a waterway may be made navigable in terms of a reasonable bal
ance between cost and public need.4

State Definition. The Massachusetts statutes do not define “navi
gable waters” beyond stating that a tidal stream shall be considered 
“ navigable” insofar as it has a channel at least 40 feet wide and 
four feet deep during the three hours nearest the hour of high tide 
(G.L. c. 131, s. 114).

Ownership of Land Beneath Harbor and Other Waters

Massachusetts legal doctrines relative to the ownership, and the 
right of use, of land beneath harbor and other waters have been 
explored in depth in two earlier reports of the Legislative Research 
Council, whose main relevant points are summarized below. Those 
two reports are titled, respectively, Rights to Surface and Sub

1 C.F.R., Title 33, c. II, s. 209.260, para, a; based on U.S. Supreme Court opin
ion in the case of the Daniel Ball, 10 Wall. 557 (1870).

2 C.F.R., Title 33, c. II, s. 209.300, para, c; based on U.S. Supreme Court opin
ion in the case o f The Montello, 20 Wall, 430 (1874).

3 Economy Light and Power Co. vs. U. S. 256 U. S. 113 (19 .̂1).
4 C.F.R., Title 33, c. II. s. 209.300, para. d\ U.S. vs. Appalachian Electric Power 

Co. 311 U. S. 377 (1940).
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surface Water in Massachusetts (Senate, No. 695 of 1957); and 
State Licensing and Control of the Use of Tidelands (House, No. 
2627 of 1959). The latter document is discussed first.

Tidelands

Lands beneath harbors and other waters of the seacoast fall 
within the category of “ tidelands,” a term of recent usage which 
has no precise definition in law, but which state statutes of Massa
chusetts use to indicate lands lying to the seaward of the high 
water mark.

The following passages from the Legislative Research Council 
report of 1959 emphasize the principal legal aspects of Massachu
setts tidelands and the evolution of tidelands’ doctrines which were 
imported from England by the early settlers of the Bay State.

The system of land law established in England by the Norman Conquest 
was based on the proposition that the king owned the entire island, to
gether with as much of the adjoining seas as he was able to control. The 
land, being capable of possession, was parcelled out to individuals, each of 
whom occupied his holding as a tenant of the king. The sea, not being 
capable of possession, was held by the king for the benefit of all of his 
subjects, to be freely used in such navigations and fishing enterprises as 
they were able to pursue.

The land under the sea remained tenantless, and whatever minerals might 
from time to time be extracted from it, belonged, therefore, to the king. 
The line between the tenanted uplands, and the tenantless sea and tide
lands, was fixed at the high water mark . . .

The import of this history is that the tidewaters and tidelands of Mas
sachusetts are divided into two belts. From high water mark to three . . 
(nautical) . . . miles from the coastlines, the tidewaters are a public high
way for navigation and fishing, subject to the laws of the Commonwealth 
and of the United States . . . (which controls interstate commerce, ad
miralty and defense aspects) . . . The tidelands belong to the Common
wealth and its grantees, as owners, subject to . . . (federal statutes which 
forbid) . . . the erection of structures in or over navigable water, except 
as the . . . (United States Army Corps of Engineers on behalf of the Sec
retary of the Army) ...permits.

Beyond three miles from the coastline, both the tidelands and tide
waters are under the exclusive jurisdiction and control of the United 
States, subject only to international law . . .

In addition to the two belts of tidewaters and tidelands of Massachu
setts, there is a third belt — the shore between high and low water over 
which the tide ebbs and flows. This belt is held in private ownership in 
like manner as is land above high water, except that there is a public 
right of navigating the water between high and low water mark when 
the tide is in . . .
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This situation, which is unique in Massachusetts and Maine, results from 
a colony ordinance adopted in Massachusetts between 1640 and 1650 . . .

It was early determined that under this ordinance the “propriety” of 
each upland owner extends to low water, and that the sidelines across 
the flats are to be drawn in such a manner that each owner’s frontage 
at low tide shall be proportionate to his frontage at high tide.i The flats 
may be conveyed separately from the upland.2 If the low tide line recedes 
as a result of natural causes, the line o f ownership recedes with it.3 In 
the absence of statute, the owner of flats may fill them or build upon them 
if he does not thereby obstruct his neighbors’ access by water to their own 
properties . . A

The right of passage over the flats reserved by the ordinance is not an 
easement vested in the Commonwealth .5 It is a general public right of 
resting on, or moving through the water, either with boats or by swim
ming or floating, and to fish or fowl from the water, but does not include 
the right to pass on foot over the flats at low tide. . .6

That the General Court has authority to grant to private persons the 
right to build wharves either above or below low water, either with or 
without conditions, and revocably or irrevocably as it thinks best, seems 
to be settled by three decisions of the Supreme Judicial Court.? All three 
of these decisions were based on statutes enacted between 1841 and 
1855 .. .8

Inland Waters

Riparian doctrine, discussed in the Legislative Research Council 
report of 1957 titled Rights to Surface and Sub-surface Water in 
Massachusetts, pertains to the private proprietary interest of owners 
o f riparian (riverbank) land in rivers and streams on which such 
land is situated.

In general, riparian owners have a right to use the river and 
its waters “ reasonably” in a manner which is lawful, beneficial and 
not inconsistent with the reasonable use of other riparian owners.9
1 Rust vs. Boston Mill Corp., 23 Mass. (6 Pick.) 158 (1828); Gray vs. DeLuce, 

59 Mass. (5 Cush.) 9 (1849).
2 Adams vs. Frothingham, 3 Mass. 352 (1807).
3 Ibid.
4 Old Colony Street Railway Co. vs. Phillips, 207 Mass. 174 (1911).
5 Walker vs. Boston and Maine Railroad, 57 Mass. (3 Cush.) 1 (1849)
6 Butler vs. Attorney General, 195 Mass. 79 (1907).
7 Fitchburg Railroad Co., vs. Boston and Maine Railroad, 57 Mass. (3 Cush.) 

58 (1849); Bradford vs. McQueston, 182 Mass. 80 (1902; and Treasurer and 
Receiver-General vs. Revere Sugar Refining Co., 247 Mass. 483 (1924).

8 Mass. Legislative Research Council, State Licensing and Control of the Use of 
Tidelands, House, No. 2627 of 1959, 42 pp. At pp. 13-18.

9 Amory vs. Commonwealth, 321 Mass. 240 (1947); Stratton vs. Mt. Hermon 
Boys’ School, 216 Mass. 83 (1913).
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However, the Council report notes, the rights of riparians are sub
ject to certain special rules:

The law of Massachusetts is that the title to the bed of such streams is 
in the State, and that the State has a paramount interest in the water. 
One consequence is that the owners of the banks may not interfere with 
navigation . . .1

CHAPTER IV. MASSACHUSETTS HARBOR MASTERS

Origin of Office of Harbor Master

Over a century ago, problems of congestion and navigation in 
Boston Harbor led the General Court to enact the first statute in 
1847 providing for the appointment by the Mayor of a local harbor 
master to regulate certain harbor activities within the corporate 
limits of Boston. This statute vested in the local harbor master the 
responsibility and authority (a) to regulate the anchoring of vessels; 
Ob) to compel the removal of any vessel anchored in areas of the 
harbor closed to that use; (c) to prevent the improper hauling of 
vessels into or out of harbor slips; (d) to enforce standards relative 
to the proper trim of yards and jib-booms of vessels to assure 
proper clearance of vessels and piers; and (e) to enforce all state 
laws and city ordinances applicable to Boston Harbor. He was re
quired to post bond for faithful performance of these duties.

Some years later, an 1868 statute expanded the power of Boston’s 
City Council to enact ordinances relative to the harbor and to the 
position of harbor master (c. 64).

Similar special statutes were enacted during this general epoch 
for other seaports, including Gloucester (1853, c. 365), Fall River 
(1872, c. 186), Newburyport (1876, c. 31), New Bedford (1876, 
c. 36), Salem (1876, c. 78), Oak Bluffs (1879, c. 167) and Lynn 
(1879, c. 191). As more coastal communities manifested interest in 
appointing harbor masters, the General Court of 1881 enacted a gen
eral enabling law granting all other cities and towns comparable

i Mass. Legislative Research Council, Rights to Surface and Sub-Surface Water 
in Massachusetts, Senate, No. 695 of 1957, 128 pp. At p. 22. See Also: Attorney 
General vs. Woods, 108 Mass. 436 (1871); Home for Aged Women vs. Com
monwealth 202 Mass. 422 (1909); Commonwealth vs. Charlestown, 18 Mass. 
(1 Pick.) 180 (1822).
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authority to name such local officers (c. 8). These provisions, as 
amended to date are discussed below (G.L. c. 102, ss. 17-28). In 
addition, another statute provided for appointment of a state harbor 
master in the Charles River Basin by the Metropolitan Parks Com
mission, now the Metropolitan District Commission (Acts of 1913, 
c. 417). In 1960 all harbor masters and certain other state and local 
law enforcement personnel were required to enforce the State 
Motorboat Law (c. 275).

Appointment and Duties of 
Local Harbor Masters Under General Law

Appointment and Tenure of Office
By General Law the mayor or board of selectmen of any city or 

town except Boston which has a harbor improved at state expense 
must appoint a harbor master and assistant harbor masters and fix 
their compensation. Such appointments are optional, however, in 
other communities. On this score, the relevant statute specifies 
that —

The mayor of a city, except Boston, or the selectmen of a town where 
a harbor is situated, unless otherwise specifically provided, may, and for all 
harbors that have been improved by the expenditure of money by the 
commonwealth shall, appoint a harbor master and assistant harbor mas
ters and fix their compensation, to be paid by their respective cities or 
towns. The harbor master shall continue in office until the appointment 
of his successors, or until their appointments have been revoked. (G. L. 
c. 102, s. 19).

Such assistants shall be subject to the direction and control of the 
harbor master of their town, and shall have all the powers given to, and 
be subject to all the duties required of, harbor masters by law. (G. L. c. 
102 , s. 20).

Boston continues to be governed by special statutes.
The state law does not establish minimum professional or experi

ence qualifications of candidates for appointment as harbor masters 
or assistant harbor masters.

In cities and towns which establish personnel codes or compensa
tion plans, the pay of harbor masters and assistant harbor masters 
is fixed by ordinance, by-law or vote of the city council or town 
meeting, rather than by the mayor or selectmen (G.L. c. 41, ss. 
108A and 108C). In the rare cases where the harbor master or his
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subordinates are subject to the Civil Service Law, their compensa
tion must be established by the city council or town meeting on 
the basis of position classifications prescribed by the State Director 
of Civil Service (G.L. c. 31, s. 2A, para. b).

Harbor masters and their staffs do not have tenure of office, 
except: (a) for the few employees subject to the Civil Service Law, 
as in Boston (G.L. c. 31, ss. 3-5, et a l) ; or (b) where a community 
has obtained passage of a special statute according tenure as Ply
mouth did in 1960, (c. 6 ); or where a city or town has voted ac
ceptance of the Veterans’ Tenure Law (G.L. c. 41, s. 112A).

Powers and Duties

The statutory powers and duties of harbor masters regulating the 
anchorage, and operation of vessels are set out in the following 
brief synopses of the Harbor Master Law, the archaic features of 
which reflect their inheritance from sailing ship days (G.L. c. 102).

Stationing of Vessels. A harbor master may station all vessels in his 
harbor, and may remove those not fairly and actually employed in re
ceiving or discharging cargoes, so as to make room for other vessels (G. L. 
c. 102 , s. 26).

Anchoring of Vessels. The master o f a vessel shall anchor his vessel 
according to the regulations and directions of the harbor master. The 
master of a towboat having a vessel in tow and a pilot having a vessel in 
charge shall similarly obey the harbormaster regulations. (G. L. c. 102, 
s. 2 1 ).

Unloading Activities. Before unloading lumber in a harbor having a 
harbor master, the master of a vessel shall obtain from him a permit, 
designating where such lumber may be rafted. (G. L. c. 102, s. 22).

Safe Operation and Clearance of Vessels. A vessel lying in a harbor 
or at a wharf or pier in a harbor shall, if so directed by the harbor master, 
“cockbilli the lower yards, braces the topsail yards, fore and aft, and rig 
in the jib boom” . (G.L. c. 102, s. 23).

No warp or line shall be passed along a channel or dock which obstructs 
passing vessels. (G.L. c. 102, s. 18).

Removal of Vessels. A harbor master may, at the expense of vessel 
masters or owners remove any vessel which is not moved when so directed, 
and upon the neglect or refusal to pay such expense, may recover the 
expense thereof in contract from the master or owner, to the use of the 
city or town. (G.L. c. 102, s. 24).

If the master or other person in charge of a vessel occupying a berth

1 To incline lower yards in a vertical direction.
2 To move about by means o f a brace block at the end of a yard, so as to 

trim the yard horizontally.
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at a wharf or pier fails, after notice from the wharfinger (manager) to 
remove it within a reasonable time, the harbor master shall cause it to 
be moved, and may recover for the tow the expense thereof (G.L. c. 102, s. 
25).

Dumping of Rubbish. Whoever willfully and without authority deposits 
gravel, mud, ballast, ashes, dirt or other substances which injure naviga
tion or shoal the depth of a harbor or navigable tide water or whoever 
deposits into such waters any barrel, log, or other object which tends to 
obstruct navigation, shall be punished by a fine o f $20 to $100. (G.L. c. 
102 , s. 17).

Reports to State Authorities. Harbor masters shall report to the State 
Department of Public Works any violation of the preceding “dumping” 
section or the presence of shipwrecks and obstructions. (G.L. c. 102, s. 27).

Penalties. Whoever violates the foregoing statutory provisions, or re
fuses to comply with the orders of a harbor master, or resists execution 
of his duties, shall be subject to a fine of not more than $50 and shall be 
liable in tort to any person suffering damage. (G.L. c. 102, s. 28).

Harbor masters have been granted no police officer powers by 
this statute for their enforcement of these regulations. The statutes 
do not detfine the term “vessels” , which has been determined judi
cially to mean ships, boats or barges.1

The state law is also silent as to review and approval by the 
mayor or selectmen of regulations made by harbor masters, though 
such local control is implicit in the provisions controlling the ap
pointment and removal of harbor masters. Some communities es
tablish harbor regulations on the basis of their power to enact ordi
nances and by-laws “ directing and managing their prudential af
fairs, preserving peace, and good order, and maintaining their in
ternal police” (G.L. c. 40, s. 21, clause 1). Normally, enforcement 
of these regulations falls to the harbor master, subject to conditions 
in the ordinance or by-law.

Where anchorage and “ stationing” regulations are made by the 
harbor master the courts require only that they be “ reasonable” 
and that they be limited to “vessels” .2

Motorboat Law. This recent statute (1960) is an outgrowth the 
boom in recreational boating. As quoted below, it authorizes en
forcement, of motorboat laws and regulations by state and local 
officers, including harbor masters:

1 Scituate vs. Maxwell. 339 Mass. 436 (1959). At p. 440.
2 Commonwealth vs. Perkins, 223 Mass. 84 (1916); Scituate vs. Maxwell, 339 

Mass. 436 (1959).
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The provisions of this chapter and of all rules and regulations made 
under authority thereof shall be enforced by the . . . (state director of 
motorboats) . . .  or his authorized agents, by harbor masters and assistant 
harbor masters, by police officers assigned to harbor patrol, by . . . (state)
. . . fish and game wardens, by members of the state police, by enforce
ment officei’s of the . . . (state) . . . department of natural resources and 
by city, town and metropolitan district commission police officers assigned 
to patrol the waters of the commonwealth. For the purpose or such en
forcement such officers may board any motorboat and may conduct an 
inspection thereof, including an examination of the certificate of number, 
and may require the operator of such motorboat to give his true and 
correct name and address. Whoever, while operating or in charge of any 
motorboat on the waters of the commonwealth, refuses to stop such motor
boat after having been requested or signalled to do so by any such officer, 
or whoever attempts to prevent such officer from boarding such motorboat 
for the purpose of inspecting, or who refuses to give his true and correct 
name and address or refuses to display the certificate of number of such 
boat and surrender it to such officer for examination, or whoever attempts 
to prevent such officer from making an inspection of such boat, shall be 
punished as provided in Section 14 . . . (which stipulates a fine of not less 
than $10 nor more than $50). (G.L. c. 90B, s. 12).

A later section of the Motorboat Law authorizes adoption of local 
ordinances and by-laws regulating boating and other activities upon 
waters within their jurisdiction, subject to approval by the State 
Director of Motorboats (G.L. c. 90B, s. 15). These ordinances and 
by-laws may not conflict with the Motorboat Law or require the 
local numbering (registration) of motorboats. Communities may 
include these boating, surfing, water skiing and skin diving require
ments within the scope of enforcement work by their harbor mas
ters.

Boston Harbor Master Under Special Law

Because of its unique status among the state’s seaports, Boston 
Harbor continues to be controlled by special statutes. In general, 
these statutes deal with regional aspects of that harbor and its 
navigable river estuaries along whose shores lie the four counties of 
Middlesex, Norfolk, Plymouth, and Suffolk, and the 16 municipal
ities of Braintree, Boston, Cambridge, Chelsea, Everett, Hingham, 
Hull, Malden, Medford, Milton, Quincy, Revere, Somerville, Water
town, Weymouth and Winthrop.

In 1889, the General Court specified that the harbor master and 
assistant harbor masters of Boston be appointed from the police
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force of that City, which is under the Civil Service Law (Act of 
1889, c. 147, s. 1). This arrangement has continued to the present 
time.

Prior to 1908 the territorial jurisdiction of the Boston Harbor 
Master, included mostly waters within Boston corporate limits ex
cept for the Charles River Basin under the Metropolitan District 
Commission. In that year a new statute expanded his authority to 
embrace all of Quincy Bay, Hingham Bay, Broad Sound and other 
waters lying west of a line running from Point Allerton in Hull, 
to Green Island, to Winthrop Highlands (c. 579). Thus, Boston 
assumed all harbor master responsibilities o f harbor communities, 
except for (a) the oceanward shores of Hull, Winthrop and Revere, 
and (b) as theretofore, the MDC Charles River segment above the
Charles River Dam.

This situation continued for a half century until controversies 
arose over the anchoring of boats in Quincy Bay. As a result the 
General Court enacted legislation in 1960 authorizing the Mayor 
of Quincy to appoint a harbor master and assistant harbor masters 
under G.L. c. 102. That statute stipulated that the City of Quincy 
was to have harbor master jurisdiction of —

only . . . the waters of Quincy Bay within a line drawn from Moon 
Head to Nut Island and in those waters within the territorial limits of 
the said city of Quincy lying easterly and southeasterly of said city and 
westerly and northwesterly of the main ship channel of the Fore River 
including Town River and Town River Bay. (Acts o f 1960, c. 268).

The following year the General Court repealed the above 1960 
law and also the earlier 1908 statute (Acts of 1961, c. 329, ss. 2-3). 
The net result of the new 1961 statute was to leave Boston with re
sponsibility for the main ship channels in areas of Boston Harbor 
outside Boston city limits, while the shallower channels and waters 
outside Boston city limits were placed under the control of the 
communities within whose territorial limits they fall. The specific 
statutory language redefining the zone of jurisdiction o f the Boston 
Harbor Master follows:

Said harbor master shall have jurisdiction, which shall be exclusive, 
over (1) so much of the waters of Boston Harbor, including the public 
navigable arms, tributaries and inlets thereof, as lie within the territorial 
limits of the City of Boston, except the Charles River Basin as defined in 
section two of chapter 524 of the acts of 1909; (2) so much of all other 
waters lying within a line drawn from Point Allerton, north-northwest,
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to Green Island and thence to Winthrop highlands as constitute improved 
ship channels maintained to a depth of thirteen feet or more as shown on 
United States Coast and Geodetic Survey chart 246 as now or hereafter 
revised or on United States Coast and Geodetic Survey chart 248 as now or 
hereafter revised; and (3) the waters within Anchorage Area 5 shown on 
said chart 246. (Acts of 1961, c. 329, s. 1, amending Acts of 1889, c. 147, s. 1).

Metropolitan District Commission Harbor Master

The Metropolitan District Commission (MDC), one of the 20 
executive departments of the state government, is empowered by 
law to appoint a state harbor master to have charge of the Charles 
River Basin. By statutory definition, that Basin includes the 
Charles River and its public navigable tributaries and inlets between 
the Charles River Dam in Boston and the lower dam across the 
Charles at Watertown (Acts of 1909, c. 524). The law states that—

The commission may appoint from its police force a harbor master and 
assistant harbor masters who shall respectively have and exercise within 
the Charles River Basin all the powers and authority which now appertain 
by law to the offices of harbor master and assistant harbor masters for the 
port of Boston appointed by the police commissioner of Boston. The Com
mission may require such further duties of these officers, including the 
duties of officers and members of the police force appointed by the com
mission, consistent with the provisions of law, as the commission may deem 
expedient. The harbor master and assistant harbor masters appointed here
under shall receive the pay which may be established for the grade or 
rank which they respectively hold in the police force of the commission. 
(G.L. c. 92, s. 75).

Police officers are appointed and may be removed by the MDC 
Commissioner, subject to the Civil Service Law (G.L. c. 28, s. 3; 
c. 31, s. 20; c. 92, s. 62A). These MDC police personnel have all of 
the powers of police officers and constables, save that of serving and 
executing civil process (G.L. c. 41, ss. 94, 95 and 98; c. 92, .61). A 
captain of the Basin Division of the MDC Police Force has been 
designated harbor master of the Charles River Basin, but no as
sistant harbor masters have been designated.

Harbor Master Personnel and Expenditures

Communities With Harbor Masters
Massachusetts localities are not required by statute to report ap

pointments and replacements of harbor masters to any central
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state agency as a matter of official record. Furthermore, the power 
to name harbor masters is not restricted to coastal communities, al
though for the most part only those municipalities have taken such 
action. Harbors do exist, or may be created, in navigable river 
areas. And marinas are possible in lakes and other inland waters.

Number of “ Harbor Master”  Communities. To obtain informa
tion about local practices relative to harbor masters and harbor 
regulations, questionnaires were sent to the mayors, selectmen or 
harbor masters of 115 municipalities of the Commonwealth. These 
115 municipalities included the 63 coastal cities and towns, the 21 
municipalities located on “navigable” portions of rivers as federally 
defined, and the 31 selected localities containing small rivers or 
lakes or other bodies of inland water which are available for 
boating purposes. Of the 115 cities and towns so questioned, 60 
replied (including 44 of the 63 coastal localities, five of the 21 com
munities on navigable inland waters, and 11 of the 31 other inland 
water municipalities). Partial informaton on nine coastal commun
ities which did not answer the questionnaire was supplied by the 
State Division of Motorboats.

Altogether, the data obtained through these procedures revealed 
that at least 52 communities (the 10 cities shown in capital letters, 
plus 45 towns) have harbor masters, as follows:

Barnstable Essex Manchester Rockport

BEVERLY Fairhaven Marblehead SALEM

BOSTON FALL RIVER Marion Salisbury

Bourne Falmouth Mattapoisett Saugus

Chatham Gay Head NEW BEDFORD Scituate

Chilmark GLOUCESTER Newbury Swansea

Cohasset Gosnold NEWBURYPORT Tisbury

Danvers Harwich Oak Bluffs Truro

Dartmouth Hingham Orleans Wareham

Dighton Hull Plymouth Wellfleet

Duxbury Ipswich Provincetown Westport

Eastham Kingston QUINCY Weymouth

Edgartown LYNN REVERE Yarmouth
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All of these 52 communities have coastal harbors, except Dighton 
which is a riverport. No other community with inland waters only 
has reported employment of a harbor master.

Rates of Pay. Only 13 of these 52 harbor masters were reported 
to be “full-time” officers (In Boston, Bourne, Duxbury, Gloucester, 
Gosnold, Harwich, Hull, Oak Bluffs, Orleans, Provincetown, Scitu- 
ate, Tisbury, and Wellfleet). However, the amounts of the salaries 
paid these “full-time” harbor masters suggest that full-time, year- 
round, exclusive harbor master service was in effect in only 
five of the communities —■ in Boston ($10,540), Orleans 
($4,800 to $5,200), Provincetown ($3,307.50 to $3,958.50), Scituate 
($3,000 to $4,000) and Wellfleet ($5,000).

Somewhat over half (30) of the 52 harbor master communities 
indicated that their harbor masters are “part-time” officers, in that 
they do not work exclusively at that task eight hours daily, five 
days a week through the year. In many of these 30 “part time” 
examples, the harbor master is occupied “ full-time” during the 
summer months when seashore vacation and recreational boating 
activities are in full swing, but his attention is required only occa
sionally during the remainder of the year. In others of the 30 cities 
and towns of this “ part-time” groups, quieter circumstances require 
only intermittent attention by the harbor master, even in the sum
mertime, so that the nature of harbor master duties may be re
garded as largely “honorific” .

The pay attached to harbor master jobs in the 30 “ full-time” 
localities ranges from nothing at all (as in Danvers), to a per diem 
(as in Wareham which pays $10 per diem), to a weekly rate (such 
as $57.50 in Yarmouth). The most common practice is to pay the 
harbor master his expenses plus a modest, flat annual sum ranging 
from as little as $35 (Essex), to as much as $1,700 (Fall River). 
Harbor masters are reported as serving without pay in one “ full
time” community (Bourne), and in five “part-time” communities 
(Danvers, Dighton, Fairhaven, Marion, Mattapoisett and Swansea).

The “ full-time” vs. “part-time” status of harbor masters has not 
been reported for nine communities (Chatham, Gay Head, Ipswich, 
New Bedford, Newburyport, Plymouth, Revere, Salem and Wey
mouth).
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Harbor Master Staffs. As a rule, the harbor master departments 
of Massachusetts cities and towns are quite small, and in the ag
gregate amount to only an estimated 160 of the approximately
150,000 employees of the 351 communities (39 cities and 312 
towns) of the Commonwealth. The number of such employees of a 
community —  including the harbor master, assistant harbor mas
ters, laborers and clerks —  is of course dictated by local circum
stances, such as (a) the number and types of harbors to be con
trolled, (b) size, (c) commercial or recreational activities in these 
harbors, and (d) the size of police harbor patrols and of other 
federal, state and local enforcement personnel available in the har
bor.

Large harbor master staffs are reported by four municipalities: 
(a) Boston, which has a full-time harbor master unit in its police 
department, consisting of a harbor master and 11 assistant harbor 
masters; (b) Falmouth, which reported a part-time harbor master, 
plus 14 part-time assistant harbor masters; (c) Hull, which has a 
“ full-time” harbor master (at $470 per annum), and 10 unpaid as
sistant harbor masters; and (d) Barnstable, with nine “part-time” 
employees including a harbor master and eight assistant harbor 
masters.

Harbor master forces were reported as follows in the remaining 
48 communities:

No. Members, In Number
Harbor Master of Communities

5 each 5 (inch Marblehead)
4 each 5 ( ” Wellfleet)
3 each 4 ( ” Hingham)
2 each 12 ( ” Duxbury)
Only Harb. Mstr. 13 ( ” Harwich)

Not Reporting 9

Total 48

Of the 52 cities and towns with harbor master organizations, 
only Boston appears to employ full-time assistant harbor masters. 
Another 29 of these 52 localities employ assistant harbor masters 
—  and occasionally laborer and clerical personnel —  either “ full
time on a seasonal basis, or year round on a part-time basis, or 
both. Such personnel are compensated on bases reflecting the
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amount of work required; and, in a few instances their service may 
be entirely “ honorary” without pay as a civic contribution (as in 
Hull).

Multiple Officeholding by Local Harbor Masters
Quite freqently, individuals retained as municipal harbor masters 

are also appointed to serve in other municipal capacities as well, 
usually in an effort to improve harbor management by “ integrat
ing” related local government tasks in one official. The arrange
ments in no two communities are exactly alike.

Police Duties. As previously indicated, special statutes provide 
for administration of harbor master duties in Boston Harbor by the 
Boston Police Department (except in certain waters off Brain
tree, Hingham, Hull, Quincy and Weymouth). Such duties are per
formed by a police lieutenant who serves as harbor master, and 11 
other police officers who are assistant harbor masters, all 12 officers 
being assigned from Police District 8 on Commercial St., Boston. 
Harbor work is regarded as part of their police duties, and no ad
ditional salary is paid. A  somewhat similar practice exists in the 
City of Gloucester.

In 18 other cities and towns, the harbor master is either ap
pointed from the municipal police force, or has been named to the 
police force as a regular or special police officer. (Beverly, Cohasset, 
Danvers, Duxbury, Hingham, Kingston, Lynn, Manchester, Matta- 
poisett, Newbury, Oak Bluffs, Provincetown, Saugus, Scituate, 
Swansea, Tisbury, Westport, and Yarmouth). Similarly, police 
status is reported with respect to assistant harbor masters in at 
least one of these 18 localities (Swansea), and in two other towns 
(Falmouth and Wareham). Such dual service has the advantages 
(a) of supplementing with broad police officer authority the rela
tively weak enforcement powers of harbor masters, whose powers 
of arrest are otherwise limited to infractions of the Motorboat Law 
(G.L. c. 90B), and (b) permitting combined use of town boats and 
other equipment by the police and the harbor master.

Coordination of harbor master and police activity is indicated 
in another way in the responses of 17 cities and towns which re
ported that they have police harbor patrols. In eight of them the 
harbor master supervises that patrol (Beverly, Boston, Cohasset, 
Duxbury, Falmouth, Gloucester, Marion and Westport); in seven of
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them the harbor master exercises no supervision (Barnstable, Mar
blehead, Oak Bluffs, Quincy, Scituate, Wareham and Yarmouth). 
The two remaining municipalities have police harbor or river 
patrols, but no harbor masters (Chicopee and Holyoke). Where 
cities and towns have a harbor master but no police harbor patrol, 
the harbor master and his assistants perform all necessary harbor 
patrol tasks.

Marina and Other Duties. Apart from police status, the harbor 
master may also serve in other capacities. Thus, in seven localities he 
is manager of the municipally owned marinas and piers (Barnstable, 
Eastham, Fairhaven, Gosnold, Falmouth, Oak Bluffs and Province- 
town). The harbor master of three towns also serves as town shell
fish warden (Bourne, Fairhaven and Orleans). In some jurisdic
tions he has been named a civil defense officer (Eastham and Man
chester). And other miscellaneous offices held by harbor masters 
include the offices of fish weigher (Fairhaven) and fire fighter 
(Tisbury).

Finally, in some communities the harbor master has been given 
the duty of assisting the local health department in respect to the 
enforcement of certain anti-pollution policies and regulations in 
harbors of the city or town (Boston, Chilmark, Cohasset and Rock- 
port, among others). In the instance of Boston, these pollution con
trol responsibilities are statutory.

Salary for Dual Service. Except in Boston and a few localities 
where the harbor master activity has been more or less absorbed 
fully by the police department the harbor master usually draws pay 
for each of his other municipal jobs. Through such multiple office- 
holding, and with the help of non-governmental employment, a 
part-time harbor master can earn a living in the many small towns 
dotting the coast. These arrangements embody a pragmatic local 
approach to the problem of finding candidates to serve in what is 
largely a seasonal position at a reasonable cost to local taxpayers.

Expenditures of Local Harbor Masters
Consonant with the modest scale of their operations, local har

bor master departments have modest annual operating budgets 
which represent but a minor part of total local expenditures.

Thus, of 43 communities which reported their 1965 harbor mas
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ter expenses, only six reported annual expenditures authorizations 
as high as the $5,000 to $15,000 range, namely: Boston ($15,000), 
Wellfleet ($9,200), Provincetown ($9,000), Scituate ($7,200), Co- 
hasset ($5,894) and Orleans ($5,685). Lesser expenditure levels 
in the $1,000 to $4,000 range apply to 13 localities (Duxbury, 
Beverly, Wareham, Tisbury, Fall River, Chilmark, Hingham, Rock- 
port, Kingston, Gosnold, Harwich, Manchester and Westport, in that 
order). Even smaller expenditures of from $100 to $900 apply to 
17 localities (Barnstable, Oak Bluffs, Edgartown, Hull, Yarmouth, 
Marblehead, Newbury, Essex, Lynn, Mattapoisett, Quincy, Saugus, 
Dartmouth, Truro, Marion, Fairhaven and Salisbury). Two com
munities make no separate appropriation for their harbor masters 
(Bourne and Danvers), and five municipalities did not report their 
appropriations.

Harbor Master Regulations 

Communities Reporting Regulations

In response to the Legislative Research Bureau questionnaire, 
the following 29 communities reported that they have adopted 
hai'bor master regulations by action of either the harbor master, 
the city council or town meeting, or both:

Barnstable Gloucester Quincy
Beverly Harwich Rockport
Boston Hingham Saugus
Cohasset Lynn Scituate
Danvers Manchester Tisbury
Duxbury Marblehead Truro
Edgartown Marion Wareham
Essex Newbury Westport
Fall River Orleans Yarmouth
Falmouth Provincetown

Subject Matter of Regulations
The harbor master regulations of individual cities and towns 

vary greatly in their subject matter, scope and complexity, de
pending upon the types and sizes of harbors to be regulated. Rather 
formidable, carefully spelled out rules are essential for an inter
national seaport such as Boston. On the other hand, simple regula
tions of a “ skeleton” nature suffice for many small harbors used 
almost wholly for recreational boating.
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By way of illustration, the following text describes the structure 
and content of the harbor master regulations reported by 12 cities 
and towns (Barnstable, Boston, Danvers, Edgartown, Falmouth, 
Harwich, Hingham, Marion, Provincetown, Saugus, Scituate and 
Wareham). Special attention is given to the harbor regulations 
of Boston, Falmouth and Scituate to indicate in more precise de
tail their different approaches to harbor problems.

Barnstable. Eight very brief rules on one printed page comprise 
the harbor and marina regulations of this town. They deal with 
such topics as (1) dockage fees at the marina, (2) the use of slips,
(3) boat speeds in the harbor, (4) damage caused by negligent 
boat operation, (5) the proper securing of crafts to pilings or 
floats, (6) fire and theft damage, (7) prevention of harbor pollu
tion in the marina vicinity, and (8) miscellaneous matters such as 
orderly behavior, the storage of gear, etc.

Boston. The detailed harbor regulations of the City of Boston 
fill four closely printed pages and reflect the needs of a harbor 
which must accommodate many varieties of vessels engaged in 
naval, cargo carrying, commercial fishing and recreational boating 
activities. The “Rules and Regulations of the Harbor Master of the 
Port of Boston” describe and define these seven anchorages:

(1) Anchorage No. 1 in the Upper Harbor, reserved for steam and 
motor vessels primarily. These vessels may not refuel, discharge 
cargo, or receive cargo except with the approval of the harbor 
master. Except with like harbor master approval, lighter vessels 
may not anchor there.

(2) Anchorage No. 2 is subdivided into a 40-foot anchorage and a 35- 
foot anchorage, both of which are located in President Roads, and 
are unrestricted as to kind of use.

(3) Anchorage No. 3 in Nantasket Roads, for general use.
(4) Anchorage No. k off Castle Island, which is reserved for barges, 

schooners and yachts, exceeding 65 feet in length.
(5) Anchorage No. 5 near Peddock’s Island, which is reserved for ves

sels with dangerous cargoes such as explosives.
(6) The Savin Hill-Dorchester Basin Yacht Anchorage limited to craft 

of less than 65 feet of length.
(7) The South Boston Yacht Anchorage also limited to such small craft.

These regulations (1) forbid fishing of any kind in the seven 
anchorage areas; (2) prohibit the placing of moorings or obstruc
tions in yacht anchorages unless by permit of the Division of
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Waterways of the State Department of Public Works; (3) regulate 
the movement and anchoring of tankers with “ wet cargo” and of 
vessels carrying explosives and munitions; (4) govern anchorings 
in yacht basins; and (4) repeat the requirements of the Harbor 
Master Law (G.L. c. 102, ss. 17-28) and certain special laws appli
cable to Boston Harbor (such as Acts o f 1935, c. 381, s. 1, re  pollu
tion) .

Danvers. The harbor and mooring regulations of Danvers occupy 
but one printed page, and treat with such matters as (1) boat 
speeds in the harbor, (2) the disposal of trash or garbage in the 
harbor, (3) mooring permits to be obtained from the harbor 
master, (4) the description of five mooring areas, (5) ground 
tackle used in moorings, (6) mooring spaces, (7) the maintenance 
of moorings, and (8) mooring locations.

Edgartown. Regulations of this community forbid the discharge 
of refuse matter, oil or other similar substances into the harbor 
from any boat or dock. Laundering is forbidden aboard any boat, 
pier or wharf. The Town further prohibits the use of piers to store 
gear lockers, skiffs, fenders, loose gear, supplies or accessories. 
Major repairs or maintenance may not be undertaken at town 
docks. The operation of generators and other power equipment 
is limited to the hours of 9:00 a.m. to 10:00 p.m. Vessels must 
observe the rules o f the road, and keep 500 feet distant from bath
ing beaches. Finally, water skiing and aqua-planing are confined 
to certain waters.

Falmouth. The harbor regulations of Falmouth consist of several 
pages of uncodified by-law provisions, town meeting votes, and 
selectmen’s regulations.

Five of these regulations simply repeat statutory provisions rela
tive to harbor masters and harbors (G.L. c. 102, ss. 17-28). An
other five of them, approved by the Board of Selectmen, pertain to 
moorings, as follows:

6. All moorings shall be located by the harbor master and any moorings 
now in position may be ordered moved by the harbor master if in his 
judgment, such removal is necessary. No moorings shall be located in the 
stream or channel of any of the harbors of the town, unless in 
the opinion of the harbor master, the particular circumstances require it.

7. Moorings shall be located so that vessels or boats tying to the
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same, shall not block any channel or approach to any town landing nor 
obstruct the approach to wharves or other moorings in the vicinity.

8. Stakes shall not be driven for the purpose of mooring any vessel 
or boat, or for tying up any fish car, unless in the judgment of the 
harbor master, their use would not be an obstruction.

9. All complaints for. violations of these regulations shall be made to 
the harbor master in writing.

10. Locations for not more than two moorings for each boat owner 
may be applied for and granted verbally, but for additional moorings 
application must be made in writing.

Rules in the form of four town meeting votes: (1) designate the 
harbor master as manager of town owned wharves, docks and 
landings; (2) authorize the selectmen to regulate the use of town 
owned wharves and bulkheads; and (3) further authorize the 
selectmen to regulate all public landings and wharves, such regula
tions to be enforced by the harbor master. Finally, there follow 
five sets of regulations by the selectmen re such wharves, bulkheads 
and landings.

Harwich. The “ harbor and waterways” rules of Harwich (1) 
limit power boat speeds in town harbors, (2) authorize the harbor 
master to designate “mooring areas and anchorages,” (3) specify 
charges for the use of town-owned launching ramps, (4) prohibit 
the disposal of trash or other refuse in the harbor, and (5) forbid 
the use of alcoholic beverages at town owned landings.

Hingham. The very brief regulations submitted by the Town of 
Hingham are limited to boat speed, water skiing and town landing 
aspects.

Marion. This Town’s motorboat by-law defines three harbors 
for purposes of motorboat regulation, limits boat speeds, and for
bids water skiing in the above three harbors.

Provincetown. Boat speeds, and boat operation in the vicinity 
of wharves, piers and public beaches are governed by the regula
tions of the Provincetown Harbor Master. In addition, one rule 
states that —

No person shall place a mooring in Provincetown Harbor without 
having first obtained a written permit from the Harbor Master. Applica
tion for a permit shall state the dimensions, type, and weight of the 
mooring, its exact location, and depth at mean low water, and the size, 
shape, and color of the marker buoy.
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Saugus. The Town of Saugus has “ informal” regulations relative 
to the Saugus River, which are enforced by the harbor master. The 
usual subjects of boat speeds, rubbish disposal, etc. are dealt with. 
One provision stipulates that from May 1st to November 1st, “no 
buoys for lobster or crab traps shall be set in the channel, and no 
traps shall be hauled in the river.”

Scituate. In 1960 and 1962, the Town of Scituate revised and 
recodified its town harbor by-laws, which were approved subse
quently by the Attorney General and by the State Director of 
Motorboats, as required by statute (G.L. c. 40, s. 42; c. 90B, s. 15).

Section II of the by-law undertakes to regulate mooring on the 
following basis:

No master or person acting as master, owner, custodian, or other 
person shall moor any boat within the limits of Scituate Harbor without 
first obtaining a permit to moor said boat from the Harbor Master. Such 
permit must be obtained for each calendar year. The application for such 
permit shall be made to the Harbor Master on a form prescribed by the 
Selectmen. The application shall set forth the name and address of the 
owner, the size and type of boat to be moored, the size and type of 
the mooring, and if the mooring is already in the water, the location 
thereof with sufficient details to enable the Harbor Master to locate it.

The Harbor Master shall prepare regulations governing the size and 
specifications for moorings, their hardware and pennants, and shall 
submit the same to the Selectmen for approval. Upon approval the regula
tions shall be published in a newspaper published in the Town, at the 
Harbor Master’s office at the Town Pier, and shall be available upon 
request. The regulations may be amended from time to time in the same 
manner.

If the Harbor Master shall determine that any mooring applied for 
will conform to the requirements of said regulations, he shall issue the 
permit and assign a location for the mooring provided such a location 
is available.

If the Harbor Master has determined that the mooring will not con
form to the requirements of said regulations, or if he shall for other 
valid reasons deem it improper to issue such mooring permit, he shall 
refuse to issue the permit. The Harbor Master shall issue or deny such 
permit within two weeks from the date of application.

The applicants for mooring permits and for permits for tie up of 
small boats shall be issued by the Harbor Master and a duplicate thereof 
filed a!t the office of the Selectmen. No boat shall be made fast to a 
Town Landing or Pier for more than 30 minutes, except by permission 
of the Harbor Master.
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The Harbor Master shall keep accurate records and books and shall 
issue receipts in duplicate for mooring and tie up permits, the original 
o f which shall be given to the applicant for the permit and the duplicate 
shall be filed at the office of the Selectmen.

Boats anchored or moored in such a manner as to constitute a hazard 
to navigation or property may be moved at the expense of the owner. 
As far as practical, ‘the Harbor Master shall require all commercial boats 
to be moored in a common area.

Winter buoys must be removed from Scituate Harbor and suitable 
floating buoys attached by June 1. It shall be the duty of the Harbor 
Master to give written notice of two weeks to the owner and then to 
affix a proper buoy at the owner’s expense.

Section VII of the by-law provides that “lobster pots, crab pots 
and other obstacles which will cause or create a hazard to navi
gation will not be placed in areas usually used for navigation.” 
Under Section VIII the discharge of oil, refuse or waste into the 
harbor is forbidden.

Other provisions of the by-law define key phrases (Section I); 
regulate the use of town owned landings and launching ramps 
(Sections III and X ) ; establish a six-knot speed limit for boats in 
the harbor (Section IV ); regulate skin-diving, aqua-planing and 
water skiing (Sections V and V I ) ; and empower the harbor master 
and a race committee to regulate sailboat races (Section IX ).

Significantly, the above Scituate by-law covers much of the har
bor regulation subject matter included in the proposal House, No. 
717 of 1965, except for marina aspects removed from local harbor 
master control by the State Supreme Judicial Court decision in 
Scituate vs. Maxwell. Mindful of the judicial criticism in that case, 
the Town Meeting has spelled out procedural requirements care
fully and has attempted to control moorings via the use of 
local authority to regulate the anchoring and stationing of vessels.

Wareham. The Wareham Selectmen have approved harbor regu
lations relative to boat speeds, water skiing, bathing beaches, skin 
diving, activities about bridges and narrow channels, anchoring 
and mooring. These regulations also apply to lakes and ponds in 
the town which are used for boating. Of particular interest is the 
following formula established by these regulations covering the 
weights of anchors and moorings to be used in official town 
anchorage areas:
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Length o f Boat 
in Feet

Mushroom 
Anchor Required

Cement Block 
Mooring

Up to 16 
17 to 27 
28 to 35 
36 to 50 
51 to 65

100 lbs. 
200 ”  

300 ” 
500 ” 
700 ”

500 lbs. 
1,000  ”

1.500 ”
2.500 ”
3.500 ”

Wareham regulations specify that “ no person shall place any 
mooring or permanently anchor any boat, raft or other floating 
apparatus in the tidal waters of the Town except in such locations 
as designated by the Harbor Master or his assistants.”

CHAPTER V. FEDERAL REGULATION OF HARBORS

This chapter outlines the constitutional basis of federal regula
tion of the nation’s harbors on coastal and inland waters, and 
discusses the relevant regulatory jurisdictions and requirements 
of (1) the United States Army Corps of Engineers, (2) the United 
States Coast Guard, and (3) other federal agencies. This discus
sion is limited to the highlights of this complex field of federal 
regulation which has been developed with extensive refinements 
since 1789.

Federal authority to regulate harbors rests upon provisions of 
the Constitution of the United States which empower Congress:

To regulate Commerce with foreign Nations, and among the several 
States and with the Indian Tribes; . . .

To define and punish Piracies and Felonies committed on the high Seas, 
and Offences against the Law of Nations; . . .

To make Rules for the Government and Regulation of the land and 
naval Forces; . . .

To . . . exercise . . . Authority over all Places purchased by the Con
sent of the Legislature of the State in which the Same shall be for the 
Erection of Forts, Magazines, Arsenals, Dock-yards, and other needful 
Buildings . . . (U. S. Constit., Art. I, s. 8).

The Constitution further stipulates that the federal judicial power 
shall extend “ to all Cases of admiralty and maritime Jurisdiction”

Constitutional Basis of Federal Regulations

(U.S. Constit., Art. IH, s. 1).
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Of these constitutional provisions, the most important one is 
the first quoted clause which is the foundation of all federal con
trol of interstate commerce and navigable waters. Through a series 
of landmark decisions beginning early in the 19th century, the 
scope of that “ Commerce Clause” has been expanded by decisions 
of the United States Supreme Court which defined “ commerce” to 
include navigation at sea, in interstate waters, and on certain 
intrastate waters.1 Further, the Court has upheld the use of this 
“ Commerce Power” by Congress to regulate structures in navigable 
waters.2

Regulation Toy the United States Army Corps of Engineers

Jurisdiction of Army Engineers
The United States Army Corps of Engineers (USACE) in the 

Department of the Army is responsible for fulfilling the civil en
gineering functions of the Department of the Army. These respon
sibilities are spelled out in Title 33 of the United States Code3 and 
in the supplementing Title 33 of the Code of Federal Regulations.4

The USACE is headed by the chief of Engineers who is respon
sible to the Secretary of the Army. For operating purposes, the 
USACE field organization consists of 37 Districts, grouped in a 
total of 11 Divisions, which in most cases accord with the water
sheds of the major rivers. The New England Division includes 
Maine, New Hampshire, Rhode Island, the eastern portion of Ver
mont (Connecticut River Valley), Massachusetts (with the ex
ception of a small slice of Berkshire County), Connecticut (with 
the exception of a small section of Fairfield County), and a few 
small pieces of New York State adjacent to Connecticut and Massa
chusetts.

The USACE is responsible for: (1) the location and plans of 
bridges, dams, dikes and causeways across navigable waters; (2)
1 Gibbons vs. Ogden, 9 Wheat, 1 (1824); License Cases, 5 How. 504, 578 (1847); 

Gilman vs. Philadelphia, 3 Wall. 713 (1866); U. S. vs. Wrightwood Dairy Co., 
315 U. S. 110 (1942).

2 Pennsylvania vs. Wheeling & Belmont Bridge Co., 13 How. 518 (1852); 
Union Bridge Co. vs. U. S., 204 U. S. 364 (1907).

3 U. S. Code, Title 33; c. 1, s. 1; c. 3, s. 180; c. 9, ss. 401, 403-404 and 419; c. 10, 
ss. 471-472.

4 C.F.R., Title 33, c. II, Parts 202-209, and 212.
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plans for wharves, piers, dolphins, booms, weirs, breakwaters, bulk
heads, jetties and other structures in navigable waters; (3) plans 
for the excavation or filling of navigable waters; (4) granting per
mission for temporary occupation and use of public works built 
for the improvement of navigable waters or for flood control; (5) 
establishment of harbor lines to mark the limits to which piers, 
wharves, bulkheads or other work may extend into navigable 
waters without further authorization; (6) the execution of au
thorized projects for flood control and for the improvement of 
harbors and navigable waters, and for shore protection; and (7) 
cooperation with other federal agencies in wildlife conservation, in 
the prevention of pollution of harbors and navigable waters, and 
in protecting navigable waters from obstruction. In connection 
with the first three of the above US ACE duties, the proposal must 
be approved and recommended by the Chief of Engineers and ap
proved by the Secretary of the Army.

With respect to harbors, the USACE responsibilities boil down 
to (1) general navigation, and (2) the regulation of structures in 
navigable waters.
Harbor Lines

By statute, the Secretary of the Army is authorized to establish 
harbor lines and to control works located outside of such lines 
(U.S.C., Title 33, c. 9, s. 404). The criteria applicable to their 
establishment are spelled out as follows in the Code of Federal 
Regulations:

(1) In establishing harbor lines, consideration must be given to: (a) 
the present and future needs of navigation so far as they can be 
foreseen; (b) development of waterfront facilities; (c) the location 
of existing structures; (d) sufficient cross section for the passage 
of floods; and (e) reclamation needs.

(2) Harbor lines may not be established across the mouths or entrances 
to navigable waterways.

(3) The USACE shall expend no federal funds for (a) improvement of 
harbor areas, or (b) removal of wrecks or obstructions, shoreward 
of the harbor line.

(4) Riparian owners need not obtain USACE approval of their erection 
of structures shoreward of harbor lines. But plans for dredging 
operations, or structural projects very close to the harbor line, 
must be submitted to the USACE for review, and for inspection 
when completed. The USACE can act to prevent any such project 
which endangers navigable waterways and channels or the regi
men thereof. (C.F.R., Title 33, c. II, Part 209).
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Both solid fill and open pile work are allowed shoreward of bulk
head lines without USACE permit, and subject to state control. 
Seaward from such lines, as USACE permit is required in addition 
to state permits which are applicable to works in state territorial 
waters. Where no harbor lines have been established, USACE per
mits are required for structures erected in the harbor, for excava
tions and for fill; and state and local permits may also be required 
by state law.

The USACE has established harbor lines for most of the major 
ports of the nation, including the three Massachusetts ports of 
Boston, Fall River and New Bedford.

Federal Permits for Harbor Work
Issuance of USACE permits for structures, excavations and filling 

is primarily contingent on the anticipated impact of the work upon 
navigation. Proposed structures must be able to withstand wave 
action and other forces which might cause their collapse; and they 
must not obstruct navigation.

The USACE will not issue federal permits until all applicable 
licenses and permits required by state law have been obtained, and 
the consent of local authorities given. If the project affects fish 
or wildlife, applications for permits are cleared with the United 
States Fish and Wildlife Service and the state fish and game con
servation agency. If these authorities fail to reconcile differences 
with the permit applicant, the issue is referred to the Chief of 
Engineers for further negotiation in line with the Fish and Wild
life Coordination Act of 1958 (P.L. 85-624, 85th Congress).

To reduce confusion in the issuance of federal and state permits 
for harbor work, the USACE has asked each state governor to 
designate an agency to coordinate the issuance of permits for 
activities in navigable waters. Accordingly, Governor John A. 
Volpe has designated the Division of Waterways in the State De
partment of Public Works as coordinating agency.

Anchorages and Moorings 
The Secretary of the Army possesses general statutory authority 

to —
. . . prescribe such regulations for the use, administration, and navi

gation of the navigable waters of the United States as in his judgment
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the public necessity may require for the protection of life and property, 
or of the operations of the United States in channel improvement, cover
ing all matters not specifically delegated by law to some other executive 
department (U.S.C. Title 33, c. 1, s. 1).

To this end, the Secretary is empowered to “establish anchorage 
grounds for vessels in all harbors, rivers, bays and other navigable 
watei s upon recommendation of the Chief of Engineers. He is 
further authorized to adopt appropriate regulations to be enforced 
by the Coast Guard or USACE personnel on site. These anchorages 
must be marked by the Coast Guard with appropriate buoys and 
other devices (U.S.C., Title 33, c. 3, s. 180 and c. 10, ss. 471-472).

Accordingly, USACE regulation designates “special anchorages” 
in these 11 Massachusetts harbors: (1) Newburyport, (2) Parker 
River in Newbury, (3) Plum Island Sound off Great Neck, (4) 
Beverly, (5) Salem, (6) Boston, (7) Plymouth, (8) Sesuit Harbor 
in Dennis, (9) Edgartown, (10) Silver Beach Harbor in Falmouth, 
and (11) Onset Bay at Wareham. “Regular” anchorages have been 
established in these six harbors or offshore areas: (1) Boston, (2) 
Buzzards Bay, (3) Nantucket Sound, (4) New Bedford, (6) Cutty- 
hunk and (7) Nantucket.

The above site locations may include more than one special an
chorage or regular anchorage. The federal regulations lay down 
various general requirements and restrictions, plus special pro
visions for individual anchorages. These regulations specify, in 
some cases, the types and locations of moorings, may limit an
chorage use to yachts and other recreational craft, and impose 
other requirements. In some instances, as at Sesuit Harbor, the 
regulation states that the anchoring of vessels and the placing of 
moorings “will be under the jurisdiction and at the discretion of 
the local harbor master.” As a general policy, the federal regula
tions further stipulate that it shall be —

. . . unlawful to tie up or anchor vessels or other craft in navigable 
channels in such a manner as to prevent or obstruct the passage of 
other vessels or craft, or to voluntarily or carelessly sink, or permit or 
cause to be sunk, vessels or other craft in navigable channels, or to float 
loose timber and logs or sack rafts of timber and logs in streams or 
channels actually navigated by steamboats in such a manner as to ob
struct, impede, or endanger navigation (CFR, Title 33, c. II, s. 209. 170).

The floating of timber and logs upon navigable waters is subject 
to regulations made by the Secretary of the Army, who may per
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mit such activity under appropriate safety conditions (U.S.C., Title 
33, Part 410).

Procedures for the enforcement of the Oil Pollution Act of 1924 
are detailed, as are procedures re the marking and removal of 
wrecks and other obstacles to navigation.

Where anchorages are built by the USACE, they must be open 
to all boats and vessels for which they are designed, and may not 
be reserved for local residents. The USACE depends upon the local 
harbor master to manage anchorages in harbors in such a way as 
to assure their safe and efficient use.

To protect sailing vessels in stormy weather, Congress has long 
designated “ harbors of refuge” along the coast at intervals of 
about 30 miles. Federal statutes and regulations require that 
adequate room be provided in such harbors fox’ transient vessels 
and for cii’culation of harbor ti’affic. Nantucket and Sandy Bay 
harbors are federal harbors of refuge in Massachusetts.

Officials of the USACE warn of serious future mooring problem 
developments due to the excess in number of boats over available 
mooring areas. They fear chaos unless an orderly procedure for the 
rigid control of the mooring of small craft is established. Efforts 
of some local authorities to designate harbor areas for mooring by 
local residents alone add to these difficulties.

Harbor Pollution Responsibilities 
The USACE is responsible for enforcing various federal statutes 

and international conventions which either regulate or prohibit 
the dumping of trash, refuse, garbage, dredging and fill, or the dis
charge of oil, into coastal, harbor and navigable inland waters 
(U.S.C., Title 33, c. 9, s. 419 and c. 10, s. 9; Oil Pollution Acts of 
1924 and 1961; and the International Convention of 1954 for the 
Prevention of the Pollution of the Seas by O il). The latter con
vention gives the United States anti-pollution jurisdiction for a 
distance of 50 miles off its coasts; enforcement of its provisions is 
a joint task of the USACE, the Coast Guard and the Bureau of 
the Customs. No dumping grounds have been designated in Massa
chusetts waters by the USACE.

Controls Over Fishing in Harbors and Elsewhere 
The USACE regulates fishing and hunting in navigable waters.
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Specific provisions apply to Massachusetts coastal waters of Buz
zards Bay, Gosnold, the ocean shore of Cape Cod (South), Martha’s 
Vineyard and Nantucket. Use of these areas for fishing purposes 
is limited to persons duly licensed by the state to engage in weir, 
trap and pound fishing. Such fishermen may erect fish traps and 
“ fishing structures,” including stub and floating traps, weirs, nets 
or “ other equivalent” contrivances, “set on, in or anchored to the 
bottom or shore” for fishing purposes. Fishing is limited to cer
tain months of the year (Feb. 15-Dec. 31 in some cases, Apr. 25- 
July 25 in others). Various requirements are laid down re the ar
rangement, mooring, lighting, marking, and state o f repair of 
traps, nets and structures.

The US ACE Division Engineer for New England is given “ general 
supervision” over the “ location, construction and manner of main
tenance” of all “ fishing structures.”

Regulation by the United States Coast Guard 

Jurisdiction of the United States Coast Guard

The United States Coast Guard is responsible for: (a) enforcing 
or assisting in the enforcement of federal laws on the high seas 
and navigable waters of the United States, (b) merchant marine 
safety, (c) port security, (d) search and rescue, (e) supplementing 
the Navy in time of war, (f) icebreaking services, and (g) oceano
graphic work. These duties are detailed in the United States Code1 
and in Title 33 of the Code of Federal Regulations.2

In pursuance of the foregoing, the Coast Guard helps enforce 
laws dealing with (a) the navigation and inspection of vessels;
(b) the numbering or registration of small boats, including approval 
of related state regulations, (c) the anchorage and movements of 
vessels, to protect naval ships; and (d) federal laws related to oil 
pollution, conservation, customs and immigration.

1 U. S. Code: Title 14, c. 5, ss. 89-91; Title 18, c. 25, ss. 499, 506, 701; Title 18, 
c. 47, Title 18, c. 47, c. 105, ss. 2153, 2155; Title 18, c. I l l , ss. 2271-2279; 
Title 18, c. 115, s. 2384; Title 46, c. 7, ss. 170-170b; Title 46, c. 14, s. 391a; 
Title 46, c. 24, s. 882; Title 46, c. 28, ss. 1300-1315; and Title 50, c. 12, ss. 191- 
192, 194.

2 C.F.R., Title 33, c. I.
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Organizational and Harbor Master Aspects
The Coast Guard is organized in 12 Districts, of which District 1, 

with headquarters in Boston embraces Massachusetts (except the 
Congamond Lakes), New Hampshire, Maine, part of Vermont, 
Rhode Island (except Watch Hill Station), and part of Connecticut.

Coast Guard activities in major United States harbors, including 
only Boston in Massachusetts, are under the command of a “Captain 
of the Port” who is, essentially, a federal harbor master. The 
Coast Guard Captain of the Port of Boston has jurisdiction over 
that area of navigable waters lying west of a line running north 
from Pemberton Point in Hull, and south of a line extending sea
ward due east from Deer Island. Rivers emptying into Boston 
Harbor are within his control only for their navigable distances. 
Within this area he regulates the anchorage of vessels under the 
Magnussen Act1 and Executive Order 10637, relative to national 
defense port security.

Outside of the Port of Boston, the Coast Guard jurisdiction in
cludes all Massachusetts coastal waters which lie within the three- 
mile limit as determined under federal law, and the Connecticut 
and Merrimack Rivers.

Lobster and Fishing Equipment
The Coast Guard does not regulate the location of lobster cars, 

lobster pots, and fishing nets.
But new synthetic lines used to anchor fishing nets, and to 

secure buoys to lobster cars and pots submerged in navigable 
waters, have been causing trouble. Such equipment is kept out 
of main channels by Coast Guard and local regulations; but it is 
not kept out of other harbor areas where vessels may proceed for 
mooring purposes or to drop anchor. Vessels and small recreational 
craft have rim afoul of this equipment, with resulting damage to 
their screws and rudders. Recently, the steamer Hornbeam had 
to be drydocked for costly repairs in Boston Harbor; and, off Maine, 
a similar accident befell the steamer Laurel. Repair costs have run 
to as much as $50,000.

l  U. S. Code, Title 50, c. 12, s. 191.
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Distinctive Jurisdictions of Coast Guard and U.S. Army Corps of 
Engineers

The Coast Guard and the USACE are both involved in harbor 
regulation. The Coast Guard is concerned with navigational safety 
and the security of port facilities. The USACE is concerned with 
the protection of the navigable waters and seashore in an engineer
ing sense.

The storage o f gasoline and other “dangerous cargo” in water
front areas falls under both Coast Guard and USACE control. Coast 
Guard regulations apply, and USAGE approval is needed. In ad
dition, persons storing such materials must obtain appropriate state 
and local building, wiring and other safety permits, unless the 
storage occurs on military or naval bases.

The Coast Guard ‘becomes involved in refuse disposal and pollu
tion problems in harbors only when navigational hazards arise. 
Thus, the Coast Guard initiated legal proceedings recently against 
a pier owner in one Massachusetts harbor when his burning of 
garbage and refuse produced clouds of smoke which obscured 
harbor lights and signals.

Regulation by Other Federal Agencies

Certain other federal agencies have regulatory authority rela
tive to harbors, coastal waters and inland waters which merit 
mention.

The recently enacted Federal Water Quality Act of 1965 estab
lished a federal program for the prevention of pollution in inter
state or navigable waters of the nation, and for the cleaning up of 
such waters as are now polluted (P.L. 89-234). This statute is 
administered through the United States Public Health Service of 
the Federal Department of Health, Education and Welfare. Among 
other things, the new law authorizes the Department —  through 
conferences, and if need be, court action —  to protect the shellfish 
industry from pollution which menaces the public health or the 
economis welfare of that industry (op. cit., s. 10). It is expected 
that these federal anti-pollution standards will be applied to marinas 
and other sources of pollution in harbors in the event of danger 
to shellfishing interests.
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Another recent act of Congress has given regulatory powers to 
the United States Fish and Wildlife Service in the Federal Depart
ment of the Interior, with respect to the protection of fisheries 
lying offshore beyond the three nautical mile limit (P.L. 88-308).

CHAPTER VI. STATE AGENCY REGULATION OF HARBORS

General Aspects 

Constitutional Basis of State Control
Ratification of the federal Constitution by Massachusetts in 1788 

resulted in limitation of state “ sovereign” powers over harbors, 
coastal and “navigable” waters within the scope of the federal 
constitution. Hence, state regulatory authority now rests primarily 
upon its police power as embodied in the constitutional provision 
authorizing the General Court —

. . .  to make, ordain, and establish, all manner of wholesome and rea
sonable . . . laws . . . for the good and welfare of this commonwealth, 
and for the government and ordering thereof, and of the subjects of 
the same . . . and to set forth the several duties, powers, and limits, 
of the several civil and military officers of this commonwealth . . . (Mass. 
Constit., Part II, c. I, Art. IV).

This police power is complemented by state ownership of lands 
beneath tidal waters as set forth by opinions of the Supreme Ju
dicial Court. (See Chapter ni.)
Pattern of State Control

Over the years, state regulatory control of harbors has been 
fragmented among the different state agencies who are responsible 
for overseeing specific aspects of harbor activity. Such responsibili
ties have been scattered by the General Court, often on a piecemeal 
basis, among at least eight state agencies as follows: (1) the Depart
ment of Public Works, (2) the Division of Motorboats, (3) the 
Metropolitan District Commission, (4) the Massachusetts Port 
Authority, (5) the Massachusetts Aeronautics Commission, (6) 
the Department of Natural Resources, (7) the Department of 
Public Health, and (8) the Department of Public Safety. In addi
tion, it has delegated some powers and responsibilities to municipal 
agencies, subject to statutory standards and supervision by one or 
more state agencies.
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In some instances, duties relative to harbor, coastal and inland 
waters comprise a major responsibility of the administering state 
agency, as in the instance of the Division of Waterways of the 
State Department of Public Works; and in other cases, harbor 
questions are merely incidental, as in the case of the Massachu
setts Aeronautics Commission.

In general, state agencies have exercised their harbor regulatory 
powers conservatively and have not attempted maximum exploita
tion. They leave the initiative to the local officials, and intrude 
only when localities cannot or will not act or when a regional ap
proach is essential.

State Department of Public Works 

Organization of Harbor Regulation 
The major regulatory role over state harbors, and coastal and 

inland waters is vested by law in the State Department of Public 
Works, under the direction of a Commissioner and four Associate 
Commissioners. The Commissioner is the “executive and adminis
trative head” of the Department. He assigns each of the four 
Associate Commissioners to head one of the major divisions of the 
Department. All five commissioners act as a board for certain 
purposes, including approving contracts, resolving appeals by con
tractors and making departmental regulations (G.L. c. 16, ss. 1, 2 
and 5).

The Commissioner has assigned departmental harbor, coastal 
and inland waterway duties to the Division of Waterways. These 
duties consist of the planning, construction and regulation of 
beaches, harbor improvement and other projects in ocean and in
land waters, and the licensing and control of projects undertaken 
in such waters by private individuals and local governments. The 
pending state budget bill authorizes the Division to employ 74 
permanent employees and expend $1.12 million for these purposes 
in the current fiscal year. In addition, bond issue funds are avail
able to the Division for construction work only.

Custodianship and Regulation of Harbors 
Two important statutory provisions, quoted below, give the 

Department of Public Works custody and control of state-owned
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tidelands, and vest it with regulatory power over harbors and tide
waters. These provisions state that —

The department shall have general care and supervision of the harbors 
and tidewaters within the commonwealth, o f the flats and lands flowed 
thereby, o f the waters and banks of the Connecticut River and the banks 
and waters of the non-tidal portion o f the Merrimack River and of all 
structures therein, in order to prevent and remove unauthorized en
croachments and causes of every kind . . . (G.L. c. 91, s. 10).

The department shall, except as otherwise provided, have charge of 
the lands, rights in lands, flats, shores and rights in tidewaters belonging 
to the commonwealth, and shall, as far as practicable, ascertain the loca
tion, extent and description of such lands; investigate . . . what portions 
have been encroached or trespassed on, and the rights and remedies of 
the commonwealth relative thereto; prevent further encroachments and 
trespasses; ascertain what portion of such lands may be leased, sold or 
improved with benefit to the commonwealth and without injury to navi
gation or to the rights of riparian owners; and may lease the same . . . 
(G.L. c. 91, s. 2; as amended).

The “ exceptions” above referred to include: (1) areas of MDC 
control of the Charles River, Charles River Basin, Charles River 
Dam, Mystic River and Neponset River (G.L. c. 91, s. 3; G.L. c. 92, 
ss. 37-39, 70-76E); and (2) areas, structures and tidewaters of 
Boston Harbor placed under the control of the Massachusetts Port 
Authority (Acts of 1956, c 465, s. 1; Acts of 1958, c. 599, s. 1). In 
the latter instance, the Department of Public Works retains rela
tively inactive jurisdiction re the excavation and dredging of moor
ing basins for yachts and small craft, the dredging of channels, 
shore protection construction, the removal of obstacles to naviga
tion, and the issuance of permits for filling, dredging, excavations, 
and the erecting of structures; however, plans of the Department 
for such work may not conflict with plans of the Authority, and 
no licenses may be required of the Authority by the Department 
(Acts of 1956, c. 465, s. 6; Acts of 1958, c. 599, s. 4).

Other relevant provisions of law empower the Department of 
Public Works to regulate, license or control:

(a) The use of sitate-owned or state-built piers and pier equipment in 
areas of Boston Harbor not within the jurisdiction of the Massa
chusetts Port Authority (G.L. c. 91, s. 7; Acts of 1956, c. 465).

(b) Dredging, filling or building of structures within areas of Boston 
Harbor subject to control in the Massachusetts Port Authority un
less they conflict with Authority purposes. Such activity by the Au
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thority is not subject to licensing by the Department (Acts of 1956, 
c. 465, s. 6).

(c) The construction or extension of structures or roads, the driving of 
piles, excavations, and the filling of land, in certain defined areas 
of the Connecticut, Westfield and Merrimack Rivers (G.L. c. 91, 
s. 12).

(d) The construction or extension of structures or roads, the driving 
o f piles, excavations, and the filling of land, in waters below the 
high water mark in rivers which have been subject to stream 
clearance, channel improvement or flood control work at public ex
pense (G.L. c. 91, s. 12A).

(e) Connecticut River booms, or structures or shorewalls below high 
water (G.L. c. 91, s. 13).

(f) The construction or extension o f structures or roads, location of 
piles, excavations, or filling of land, in or over waters of great ponds 
(i.e. occupying over 10 acres) below their high water mark, or 
over or within their outlets (G.L. c. 91, ss. 13, 19, 20 and 35).

(g) The construction or extension of any structures or roads, pile driv
ing, or the filling of land in or over tidewaters below the high water 
mark or within harbor lines. Such activity beyond harbor lines 
may occur only as authorized by statute; nor may it be licensed 
beyond the line or riparian ownership except with gubernatorial 
approval (G.L. c. 91, s. 14).

(h) The location o f pipelines, conduits or cables on harbor bottom be
yond the harbor line (G.L. c. 91, s. 14).

(i) The sinking or grounding of floating structures or vessels in har
bors (G.L. c. 91, s. 46).

(j) The dumping of dredgings or other materials in tidewater (G.L. 
c. 91, ss. 52-56; c. 102, ss. 17 and 27).

(k) State-owned beaches not under MDC control (G.L. c. 91, s. 62).

In addition, the Department of Public Works may remove any 
shipwreck or “unauthorized structure or thing” obstructing any 
harbor or waterway, and may charge costs to owners and respon
sible persons (G.L. c. 91, ss. 39-44). Hence, the Department may 
remove improperly placed or abandoned moorings if obstructions 
to navigation are involved.

State Division of Motorboats

The State Division of Motorboats is a semi-independent agency 
established within the Registry of Motor Vehicles which, in turn, 
is an agency within “ but in no manner” subject to control of the 
State Department of Public Works. The Division is headed by a 
Director who is appointed by the Governor for a seven year term 
and has a staff of 49 employees. The Division will spend an esti
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mated $365,000 for its activities in the fiscal year 1966, all financed 
from revenues received from boat numbering (registration) and 
other fees under the Motorboat Law (G.L. c. 16, ss. 9 and 12; and 
c. 90B, s. (6) ).

The functions of the Division, spelled out in the Motorboat 
Law (G.L. c. 90B) include: (a) the registration and numbering of 
machinery-powered vessels other than ship’s lifeboats, government 
vessels, vessels having valid federal marine documents and vessels 
numbered by other states or by the Coast Guard; (b) regulations 
relative to life preservers, firefighting equipment, ventilation, and 
speed limits; (c) enforcement of Motorboat Law regulations re 
safe Operation of such vessels, lighting, horns and warning equip
ment, firefighting equipment, exhausts, cutouts, livery (rental) 
boats, operation under influence of alcohol or narcotics, water 
skiing, and accident reports; (d) approval of the conduct of motor
boat races, and professional exhibitions of skiing, and similar ac
tivities; and (e) approval of municipal ordinances and by-laws re 
boating and related activities.

By regulation the Division has standardized the markings used 
on buoys for mooring and anchoring of boats subject to its juris
diction.

Division authority covers all coastal and inland waters except 
ponds under ten acres in area owned by one person and not open 
to the public (G.L. c. 90B, s. 1; c. 131, s. 1).

This Motorboat Law follows federal standards, promoted by the 
Bonner Act of 1958 (Federal Boating Act, P.L. 85-911).

Metropolitan District Commission 

Areas of MDC Jurisdiction and General Authority.
The Metropolitan District Commission (MDC) is given general 

regulation authority over waterways within the Metropolitan Parks 
District as follows:

Except as provided in the two following sections . . . (G.L. c. 92, ss. 
38-39), the Commission may make rules and regulations for the govern
ment and use of the reservations or boulevards under its care and to 
govern the public use of the Charles River, the Neponset river, and Mystic 
river, within the metropolitan parks district, and of the ponds and other 
waters along which it holds abutting lands for reservations in said dis
trict; provided, that no rule or regulation affecting waters used for water
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supply purposes shall take effect as to such waters until approved in 
writing by the water board or other officers having control of the same, 
nor shall any rule or regulation affect the water rights of any person, 
whether a mill owner or otherwise.

Whoever violates any rule or regulation shall be punished by fine not 
exceeding $20. (G.L. c. 92, s. 37).

The Metropolitan Parks District embraces the 36 municipalities 
of (1) Arlington, (2) Belmont, (3) Boston, (4) Braintree, (5) 
Brookline, (6) Cambridge, (7) Canton, (8) Chelsea, (9) Dedham,
(10) Dover, (11) Everett, (12) Hingham, (13) Hull, (14) Lynn, 
(15) Malden, (16) Medford, (17) Melrose, (18) Milton, (19) Na- 
hant, (20) Needham, (21) Newton, (22) Quincy, (23) Revere, 
(24) Saugus, (25) Somerville, (26) Stoneham, (27) Swampscott, 
(28) Wakefield, (29) Waltham, (30) Watertown, (31) Wellesley, 
(32) Weston, (33) Westwood, (34) Weymouth, (35) Winchester 
and (36) Winthrop (G.L. c. 92, s. 33).

Rules and regulations made by the MDC are subject to the State 
Administrative Procedure Act (G.L. c. 30A). These rules and regu
lations, together with the Motorboat Law and its regulations, are 
enforced by the MDC Harbor Master and other MDC police per
sonnel.

The MDC is empowered to make “ rules and regulations pro
hibiting the pollution”  by sewage and factory wastes of the Charles 
River within the above district, the violation of which is punishable 
by a fine not exceeding $1,000 (G.L. c. 92, s. 39). The Commission 
is further authorized to :

. . . order the removal of all sewage and other polluting matter or 
factory waste as a common nuisance from the Charles River and its 
tributaries below Waltham and from the Charles River basin; and no 
sewer, drain or overflow or other outlet for factory or house drainage or 
for any other drainage shall hereafter be connected with said basin or the 
river below Waltham without approval of the Commission (G.L. c. 92, 
s. 76).

MDC pollution control powers are companion to the general pol
lution control authority of the State Department of Public Health, 
and run concurrently with that authority in waters of the Metro
politan Parks District (G.L. c. I l l ,  s. 175).

Regulation of Charles River Basin.
Specific powers are given to the MDC to regulate the Charles 

River Basin, which includes the portion of the Charles River which
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lies between the Charles River Dam and the lower dam across 
that river at Watertown, together with the public navigable arms, 
tributaries and inlets thereof as follows:

The Commission shall make reasonable rules and regulations, not im
pairing freight traffic, for the care, maintenance, protection and policing 
of the Charles River basin as defined in section 2 of chapter 524 of the 
acts of 1909 as amended, breaches of which (are) punishable by fine 
not exceeding $50 for each offence. The commission shall cause such rules 
and regulations to be published . . . (G.L. c. 92, s. 38).

Within the Charles River Basin, the MDC has the same kind of 
authority exercised elsewhere by the State Department of Public 
Works re: (1) the licensing of structures projected into, upon or 
over the embankment of the river (G.L. c. 92, ss. 74-74A); and 
(2) the removal of wrecked vessels or other obstructions to safe 
navigation (G.L. c. 92, ss. 72-73; G.L. c. 91, ss. 38-45). The MDC 
manages the Charles River Dam and locks, and may prohibit their 
injury or obstruction by improper vessel handling or by the 
“making fast” of any vessel, raft or float (G.L. c. 92, ss. 70-71).

The MDC also regulates the withdrawal of water from the Basin 
by any community, manufacturer or other occupant, and must pro
hibit withdrawals which too greatly lower the water level (G.L. c. 
92, ss. 76A-76E).

Under 1935 “ Rules and Regulations for the Government and Use 
of the Waters of the Charles River Basin” the MDC has established 
14 basic requirements which, are enforced by the MDC Harbor 
Master. In brief these 14 rules are as follows:

(1) Prohibits iceboating on Basin downstream from Harvard 
Bridge or Massachusetts Avenue;

(2) Except by written permit, stops mooring of vessels or floats 
in other than the locations designated by Commission;

(3) Limits speed of motor driven boats to 15 miles per hour, 
and prohibits annoyance to others;

(4) Requires four warning blasts when motor driven boats 
approach Basin bridge;

(5) Prohibits houseboats, or vessels without their own power 
from mooring in Basin without special Commission per
mission;

(6) Regulates taking of fish;
(7) Prohibits horses or vehicles upon Basin ice or defiling it;
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(8) Limits ice skating to posted areas;
(9) Prohibits dumping papers, garbage or refuse into the Basin, 

or other pollution;
(10) For emergency or safety the Basin Superintendent may 

regulate water events and shall have power of enforce
ment;

(11) Prohibits boats carrying passengers for hire without writ
ten Commission permits;

(12) Prohibits nude bathing or exposure of person;
(13) Prohibits advertising displays without written Commission 

permit;
(14) Requires obedience to reasonable directions of public officers 

or persons in charge.

Boston Harbor Regulation

The MDC has various shoreline parks and reservations in Boston 
Harbor, such as the Quincy Shore Reservation, Orient Heights 
Beach, the Pleasure Bay-Castle Island properties, Carson Beach, 
Malibu Beach and Tenean Beach. It also has jurisdiction over 
George’s Island and Lovell’s Island, which were donated to the 
MDC by the Federal Government in 1964.

Reportedly, while the MDC has clear authority over the Charles, 
Neponset and Mystic Rivers, uncertainty exists as to this authority 
over the waters of Boston Harbor. MDC police assume that they may 
exercise the same non-harbor-master powers in the harbor as do 
Boston police; but no test of this point has been forced. Currently, 
Boston police operating under the Boston Harbor Master patrol the 
harbor, and the MDC police do not do so. MDC police are reported 
disturbed by the reckless operation of motorboats in waters off 
MDC beaches by teen-agers and young adults, either by “hot- 
rodding” or by opening up the throttles of their craft before clear
ing internal harbor channels and areas.

The MDC police control MDC shore facilities and beaches, in
cluding yachting stations in Boston Harbor; but they have no 
authority over the location and marking of offshore moorings, 
buoys, floats and lobstering equipment. These latter items are the 
province of the Harbor Master of the Boston Police Department. 
Harbor regulation is further complicated by the existence of 16
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municipalities with frontage on the harbor and its estuaries and 
inlets.

MDC officials report difficulties in Boston Harbor because amateur 
and part-time lobstermen locate their buoys, pots and lobster care 
in channels or in other waters used by small craft. This same prob
lem arises in other harbors of the Commonwealth.

Mass. Port Authority and Mass. Aeronautics Commission

The Massachusetts Port Authority (M PA ), created by the Gen
eral Court in 1956, has the management of all lands, piers and 
other structures formerly administered by the Port of Boston 
Commission, the State Airport Management Board, and the Mystic 
River Bridge Authority (Acts of 1956, c. 465, s. 1; Acts of 1958, c. 
599, s. 1).

As previously indicated, the State Department of Public Works, 
through its Division o f Waterways, may undertake projects for 
mooring basins and other harbor works in MPA waters. The Di
vision may also issue licenses and permits for construction and 
for dredging in those waters, so long as there is no conflict with 
MPA plans. The MPA may call upon the State Department of 
Public Works, the MDC, and other state and local commissions 
and agencies for aid in making studies and “ in policing projects” 
and may make reimbursement for the costs incurred (Acts of 1956, 
c. 465, ss. 6 and 23; Acts of 1958, c. 599, s. 4).

The Boston Harbor Master has not suffered any diminution of 
his powers under the MPA statute. He polices MPA waters within 
the areas defined by law (Acts of 1961, c. 329) and controls an
chorage therein.

Anchorings or moorings near Logan International Airport are 
also subject to regulations of the Massachusetts Aeronautics Com
mission (G.L. c. 6, ss. 17, 57-59; c. 90, ss. 35-50), as well as federal 
airport safety regulations. Structures may not be located in air
port approaches except with the approval of the Commission (G.L. 
c. 90, ss. 35A-35D).1 As a general proposition, boats and vessels 
may not 'be anchored so close to the ends of airport runways as

1 Localities other than Boston may make airport approach regulations, subject
to approval by the Massachusetts Aeronautics Commission and the Attorney-
General (G. L. c. 90, ss. 40A-40I).
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to endanger airplanes landing or taking off. Such problems are 
unlikely to arise, except where such boats or vessels have tall 
masts, or are within only a few yards of the end of the runway. 
There is a small boat anchorage in waters lying between Winthrop 
and Logan International Airport.

State Department of Natural Resources

The State Department of Natural Resources has a wide range of 
important administrative, regulatory and enforcement duties with 
regard to the conservation o f water, fish, game and other resources 
in and about harbors, coastal and inland waters. The Department, 
with the exception of its Division of Fisheries and Game and its 
Division of Water Resources, is under the control of a Board of 
Natural Resources which names a professional Commissioner to 
serve as chief administrative officer.

The Department also contains certain autonomous boards with 
advisory or regulatory powers or both, including (1) the Marine 
Fisheries Commission ,(2) the Fish and Game Board with jurisdic
tion over inland fisheries, (3) the Water Resources Commission,
(4) the Public Access Board, and (5) the State Committee for 
Conservation of Soil, Water and Related Resources (G.L. c. 21 ss 
1-25).

The functions of the Department of Natural Resources with 
regard to marine fisheries include the licensing of lobstering and 
crabbing, the licensing of certain commercial fishing, the regula- 
ton of fishways and pollution and the approval of (a) filling and 
dredging in certain coastal waters and (b) the location of fishing 
installations in harbors. Filling and dredging are also subject to 
approval by the State Department of Public Works through its 
Division of Waterways (G.L. c. 130).

In connection with marine fisheries, the statutes also permit city 
councils and local boards of selectmen to regulate and license the 
construction of weirs, pound nets and fish traps in harbors and 
other waters within municipal limits. However, both the Depart
ments of Natural Resources and Public Works may veto any such 
installation (G.L. c. 130, s. 29).

The Division of Fisheries and Game, under the Fish and Game 
Board, makes rules and regulations relative to fishing in inland
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waters; may initiate legal proceedings to halt pollution of inland 
waters which endanger fishing; enforces these regulations and 
related conservation statutes, and plans and executes fish conser
vation projects and works in inland waters (G.L. c. 131). In this 
connection, a person may not draw water from certain great ponds 
so as to lower their water level appreciably, or erect structures or 
dams therein, without a permit from the Commissioner of Natural 
Resources (G.L. c. 91, s. 19A).

The Water Resources Commission consists of three gubernatorial 
appointees, plus the State Commissioners of Natural Resources 
(who is Chairman), Agriculture, Commerce and Development, the 
MDC, Public Health, and Public Works. By law, the Commission 
must make studies and proposals relative to water conservation 
and flood prevention, and —-

. . . act as coordinating agency between all departments of the com
monwealth and shall co-operate with agencies of the federal govern
ment and all other states in carrying out water conservation and flood 
prevention programs. It shall . . . (supervise) programs provided for 
by the Wiatershed Protection and Flood Prevention Act (Public Law 
566-83rd. Congress 2nd Session), and shall carry out, maintain and op
erate any works of improvement . . . (but the Commission) . . . shall 
not be an applicant for assistance under said federal act . . . (G.L. c. 
21, s. 9).

The Public Access Board, another interdepartmental group, is 
composed of four members, viz: The Commissioner of Natural 
Resources (Chairman), the Director of the Division of Fisheries 
and 'Game, the Commissioner of Public Works, and the Director of 
the Division of Motorboats. This board contracts with the Division 
of Waterways of the State Department of Public Works and with 
localities to build public access roads, parking lots, ramps and other 
access facilities along the shores of ponds, lakes, rivers and the 
sea (G.L. c. 21, s. 17; c. 64A, s. 13; c. 91, s. 5A). These facilities 
are then turned over to the municipalities in which they are located, 
to be maintained by them at their own expense. These cost aspects, 
and the use of the facilities, are established by agreements among 
the municipality concerned, the Public Access Board and the State 
Departments of Public Works and Natural Resources. Since these 
landings, ramps, wharves, piers and docks are “publicly owned” 
the facilities would be subject to control by the Department of
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Public Works and local harbor masters, if House, No. 717 of 1965 
is enacted.

Within harbor, coastal and inland waters, the enforcement of 
the many statutes, rules and regulations of the Department of 
Natural Resources is performed by officers, wardens and deputies 
of its Division of Law Enforcement (G.L. c. 21, ss. 6-6E). These 
officers may also enforce provisions of the Motorboat Law and 
Regulations (G.L. c. 90B, s. 12). Laws relative to marine fisheries 
may be enforced both by the Department, by the State Police and 
by the police forces of coastal communities (G.L. c. 130, ss. 8A and 
98).

State Department of Public Health 

Regulatory Authority

The responsibility for administering the public health laws of the 
Commonwealth has been placed in the State Department of Pub
lic Health, and in local boards of public health and health depart
ments of the 351 cities and towns. Various institutional and other 
public health services are provided directly to the public by the State 
Department of Public Health while other necessary health services 
are provided by local health agencies with state guidance and 
technical assistance —  and with state control in certain instances.

Extensive regulatory powers reside in both the Department and 
the local health agencies. Regulations of the State Department of 
Public Health are made by the seven-member Public Health Coun
cil which consists of the Commissioner of Public Health, ex-officio, 
and six physicians named for six-j'ear terms by the Governor (G.L. 
c. 17, s. 3; c. I l l ,  s. 3). The Commissioner, appointed by the Gov
ernor for a five-year term, is the chief administrative officer of the 
Department, responsible for the state’s public health program (G.L. 
c. 17, s. 2; c. I l l ,  s. 2 —  189; c. 111A, ss. 2-8). Local health reg
ulations are made by the local boards and departments of public 
health (G.L. c. I l l ,  ss. 26-32).

The State Department of Public Health is required to adopt, and 
it may amend, a Uniform State Sanitary Code which deals with 
“matters affecting the health and well-being of the public” in the 
Commonwealth in subjects over which the Department has responsi
bility. The Code may not conflict with statutory provisions, nor
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limit the right of local boards of health to adopt whatever lawful 
regulations they deem necessary to cope with local conditions. The 
Code may require local “ demolition, removal, repair or cleaning” 
of structures which endanger the public health or are unfit for habi
tation. If local health agencies fail to enforce the Code the State 
Department of Public Health may act (G.L. c. I l l ,  s. 5). In addi
tion, the Department must —

. . . control the pollution or contamination of any or all lakes, ponds, 
streams, tidal waters and flats within the commonwealth and of the 
tributaries of such tidal waters and flats . . . (G.L. c. I l l ,  s. 5).

In this connection, the Department must advise business enter
prises and communities as to appropriate methods of sewage dis
posal, and may compel any necessary corrections to sewage treat
ment systems (G.L. c. I l l ,  s. 17). The statutes also provide pro
cedures whereby local boards of health may bring about the termi
nation of public nuisances attributable to land which is wet, rotten 
or spongy, or covered with stagnant water (G.L. c. I l l ,  ss. 132- 
142).

Specific authority is given to the State Department of Public 
Health to prohibit the discharge of sewage “ or any other substance” 
injurious to the public health into the Charles River. Procedures 
are prescribed for the enforcement of Department orders through 
the courts (G.L. c. I l l ,  s. 175).

Harbor Pollution Problem

In the light of rapidly increasing harbor activities, the Common
wealth and its municipalities must contend with a mounting prob
lem of harbor pollution arising from the discharge of sewage and 
other wastes into the harbors by industries, shore installations, 
ships and small craft. On this score, human waste discharged into 
the harbor directly from toilet facilities on piers, other shore instal
lations, marinas, ships and small craft may either be blown ashore 
by prevailing winds, or collect, in the absence of any winds, to be
come a nuisance on the beaches, or may be trapped by harbor cur
rents and the flow of tidal waters in particular areas of the harbor. 
Especially under summer conditions, stenches may arise from such 
nuisance conditions. The growth of algae will be stimulated in



1965.] SENATE — No. 1234. 85

still waters, to the detriment of the public health and of the tide- 
lands. Furthermore, such human waste carried out of the harbor 
and along the shore by the currents may menace bathing beaches 
elsewhere.

Harbors may also be polluted indirectly by their tributary rivers 
and streams which have been contaminated by sewage, chemicals 
and other pollutants. Thus, during the past year or so, the State 
Department of Public Health, local health and public works agen
cies of the Town of Needham, and the Metropolitan District Com
mission have been cooperating to halt the dumping of human 
sewage and industrial sewage into the Charles River and its tribu
tary streams in that town. MDC sewerage mains serving the 
community are being reconstructed to end the discharge of raw 
sewage into the river. In addition arrangements are being made 
with the industrial concerns involved either to process their water 
discharge for industrial reuse, or to take other steps. Pollutants 
are now in part carried down the river to inland swamp and marsh 
areas where they promote the growth of algae and other elements 
which choke the marshes and the river; and in part are discharged 
by the river into Boston Harbor.

The Division of Sanitary Engineering of the State Department 
of Public Health is studying the severity of this problem in Massa
chusetts, and suitable legislative proposals or regulations to solve 
it (under G.L. c. I l l ,  s. 5). On this general score, the Commis
sioner of Public Health states that —

At the present time, the Department of Public Health is cooperating 
with the Department of Public Works in matters relating to the licensing 
of structures placed in the waters of the Commonwealth to insure that 
the facilities will contain no structures from which sewage or other 
polluting matter will be discharged into the adjacent waters. Such co
operation has resulted in adequate control of pollution from structures 
only.

Relative to the matter of the discharge of sewage and garbage into 
harbors by vessels, boats, marinas, and similar installations which are not 
mentioned in House No. 717 of 1965, the Department feels that this should 
properly be a function of the state and local health departments and is 
presently considering legislation which will control this problem. It is 
felt that legislation is desirable which would require that all marinas 
and similar installations install onshore toilet facilities of sufficient capacity 
to accommodate the number of persons using such installations. It will 
be required that the sewage disposal facilities for marinas be approved
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by the Department. Such legislation would require close cooperation 
among local health departments, harbor masters, Department of Public 
Works, and perhaps other state agencies.!

State Department of Public Safety

The Division of State Police of the State Department of Pub
lic Safety assists in the enforcement of all state laws relative to 
harbors, including the marine fisheries laws (G.L. c. 130, s. 9), 
and the Motorboat Law (G.L. c. 90B, s. 12). Upon request of a state 
agency, the state police conducts investigations and provides neces
sary enforcement personnel.

A  variety of statutes relative to electrical installations, plumbing, 
boilers, air tanks, elevators, structural aspects of building and fire 
prevention are administered by agencies within the Department, in
cluding its Division of Inspection, Division of Fire Prevention, 
Board of Fire Prevention Regulations, Board of Elevator Regula
tions, Board of Standards, and other units (G.L. cc. 141-148). With
in limits, these subjects also fall within the jurisdiction of both (a) 
local legislative bodies, which may enact building and inspection 
ordinances and by-laws, and (b) municipal fire departments and in
spection departments. Marinas and other harbor installations must 
conform with relevant state and local building and inspection re
quirements, and must obtain required permits.

Finally, the statutes dating from 1929 specifically provide for 
enforcement, by the State Department of Public Safety, of laws 
forbidding the discharge of contaminating petroleum, petroleum 
products, oil or bilge water into lakes, rivers, tidewaters or flats 
which constitute a health nuisance (G.L. c. 91, s. 59).

Local Zoning and Conservation Aspects

Related to the above-described state activities are three aspects 
of local control of harbors, coastal and inland waters which war
rant brief mention.

1 Letter to Legislative Research Bureau by Dr. Alfred L. Frechette, State
Commissioner of Public Health, October 1, 1965.
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Zoning
State law authorizes municipalities to adopt zoning by-laws and 

ordinances for the promotion of “ the health, safety, convenience, 
morals or welfare” o f the community. These by-laws and ordi
nances may regulate land use, the size and height of structures, and 
the “location and use of buildings, structures and land for trade, in
dustry, agriculture, residence or other purposes.”

For these purposes, communities of 10,000 or more inhabitants 
must establish either appointed or elected planning boards; in smal
ler localities, such boards are optional. The board must propose a 
master plan, or amendments thereto, to the city council or town 
meeting whose decision is controlling. That plan must show, among 
other things, “pierhead and bulkhead lines, waterways” and sites 
for public buildings and structures, and ferries, and it must take 
conservation aspects into consideration (G.L. c. 40A; c. 41, ss. 70, 
81A-81D, et al.).

The broad terms of these statutes permit local zoning of har
bor waters and the lands beneath them for local “ health, safety” 
and “ convenience!” Marinas and moorings would seem especially 
susceptible to zoning as “ structures,” inasmuch as they have been 
ruled not to be “vessels” in the Supreme Judicial Court case of

Scituate vs. Maxwell.
Unfortunately useful data has not been received by the Legisla

tive Research Bureau which would indicate the extent to which 
cities and towns have attempted this zoning approach.

Conservation
Cities and towns may also establish conservation commissions, 

named by the mayor, manager or selectmen, “ for the promotion 
and development of the natural resources and for the protection of 
watershed resources” of the city or town. Such commissions may 
hold and manage land, easements and other properties for these 
purposes, and prepare conservation plans and studies in cooperation 
with state agencies and other interested municipal authorities. The 
commissions are concerned, in this general connection, with ar
rangements for the acquisition, maintenance, improvement, pro
tection and restricted use of “ open spaces and other land and
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water areas” within their cities and towns, including tidelands. 
State aid is provided to these local agencies through the State De
partment of Natural Resources (G.L. c. 40, s. 8C; c. 132A, s. 11).

In addition, the General Laws provide for the establishment of 
local reclamation districts for the purposes of: (1) draining and 
improving swamps, marshes, beaches or other low land; (2) re
moving obstructions from rivers or streams; and (3) protecting the 
public health. The formation of any such district is subject to the 
approval of the State Reclamation Board. The affairs of a reclama
tion district are administered by a prudential committee elected 
by the proprietors of the lands involved (G.L. c. 252).

CHAPTER VII. PROS AND CONS OF GATES 
HARBOR MASTER PROPOSAL

Proposal by Representative Gates (House, No. 717)

House, No. 717 of 1965, introduced by Representative Lester J. 
Gates of Scituate (reprinted in full in Appendix D) proposes a new 
statutory provision “ relative to the authority of the (State) De
partment of Public Works and harbor masters in reference to har
bors” (New G.L. c. 91, s. 14A). The chapter to be amended estab
lishes most of that Department’s duties relative to coastal and in
land waters and lands beneath the same. House, No. 717 proposes 
no amendments of chapter 102 of the General Laws relative to har
bors and harbor masters.

Proposed Section 14A in House, No. 717 consists of two subsec
tions: (1) dealing with powers of the State Department of Public 
Works and of local harbor masters, mayors and selectmen, and
(2) penalty and judicial provisions.

Subsection (1) of Section 14A empowers the Department to 
“prescribe the terms” and “to determine and control the location 
and placement of all moorings in any or all harbors whether said 
moorings be for vessels, boats, floats, rafts, lobster cars of other 
floating objects including floats or rafts” which are extensions of 
fixed structures licensed by the Department.

In addition, the Department would 'be authorized to regulate the 
“ type, material, size and condition” of ground tackle used for an
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choring and mooring purposes, including anchors, mooring blocks, 
chain-and-pennant devices, etc.” The regulatory control of the De
partment would extend to “publicly owned facilities in any or all 
harbors, including specifically “ landings, ramps, wharves, piers, 
docks, and floats.” The Department would be required to hold a 
public hearing prior to making such regulations ( “ terms” ) with 
reference to any harbor, after giving advance notice of that hear
ing and proposed regulations to the mayor and selectmen of the 
communities involved. These regulations (“ terms” ) would become 
effective upon written notice by the Department to those local of
ficials subsequent to the hearing.

Subsection (1) of proposed Section 14A provides for exercise of 
these regulatory powers by localities under two different sets of 
circumstances.

Firstly, it would empower the State Department of Public Works, 
through its own regulations, to delegate formally “ to the mayor of 
a city or selectmen of a town concurrently with the harbor master” 
any or all necessary duties and powers of regulation and enforce
ment with respect to matters embraced in the scope of House, No. 
717.

Secondly, if the Department did not exercise its authority to 
make harbor regulations on its own initiative, localities would be 
empowered to make their own regulations of mooring, ground 
tackle, landings, etc., subject to review, amendment and veto of such 
regulations by the Department. Procedurally, the mayor or board of 
selectmen of such a community would be required to give advance 
notice to the Department, indicating (a) the harbor regulations 
which the city or town desires to adopt and (b) the time and place 
of a hearing thereon which must occur not later than 30 days after 
that notice. If the time and place are unsatisfactory to the Depart
ment, it would have authority to reschedule the hearing. Following 
that hearing, the Department “ may reject said proposed regulations 
or it may amend, substitute for, or accept said regulations” ; and 
such local regulations or portions thereof accepted by the Depart
ment would then take effect and thereupon be deemed part of the 
regulations ( “ terms” ) of the Department.

Subsection (2) of proposed Section 14A stipulates that the fore
going Department-formulated and locally-formulated “ terms, reg-
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illations or orders” may be enforced in the courts by means of a pe
tition in equity sought by the Department or by the municipality 
in whose harbor any violation occurs. Fines of from $10 to $50 
per day of violation could be imposed.

Thus, House, No. 717 of 1965 would grant specific, broad reg
ulatory authority both to the State Department of Public Works, 
and to localities subject to Departmental review, over publicly- 
owned shore structures in harbors, and to every type of fixed and 
unfixed installations in harbor waters whether it be a pier, marina 
wharf or floating extension, individual mooring or otherwise. This 
control would also extend to any object (as distinguished from a 
“structure” ) used to hold a boat or other floating body in place 
in the harbor, including anchors. Of course, any powers granted 
to the Department or communities by such legislation would be 
subordinate to the authority of the federal government in respect 
to matters within the jurisdiction of agencies such as the United 
States Coast Guard and the United States Army Corps of Engineers.

Arguments For and Against Gates Proposal

The arguments for and against House, No. 717 of 1965 are sum
marized below under seven major headings: (1) expansion of 
present regulatory powers, (2) centralization of regulatory powers,
(3) jurisdictional coordination, (4) procedural aspects, (5) regula
tion of ground tackle, (6) anchoring and mooring fees, and (7) 
qualifications of harbor masters. They are based upon formal writ
ten statements of state agencies, questionnaire responses of 60 cities 
and towns, records of the Massachusetts Selectmen’s Association, 
and interviews held by the Research Bureau staff.

Expansion of Present Regulatory Powers
Views of Proponents. Proponents of the Gates proposal stress 

that legislation is needed to “clarify and broaden” the regulatory 
authority of the State Department of Public Works and of local 
governments over harbors and harbor activities. Especially, they 
emphasize the desirability of removing “ the excessive restriction” 
placed upon the usefulness of haibor masters in harbor regula
tion due to the “ narrow” interpretation of harbor master authority 
by the Supreme Judicial Court in Scituate vs. Maxwell.
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These proponents argue the need for such legislative action (a) 
to cope with problems posed by the recreational boating boom, (b) 
conflicts between commercial and non-commercial harbor uses, 
and (c) practices destructive of harbors and waterways. They em
phasize that the above Court decision held that floating sections of 
marinas are not “vessels” subject to control by the harbor master 
but declined to rule whether they are “ structures” subject to li
censing and control by the State Department of Public Works. The 
Court avoided definition of the legal status of moorings which 
merely rest on the harbor bottom and are not driven in like pilings. 
Some proponents believe that departmental authority to control 
marinas has been placed in doubt at least for floating parts of the 
marinas.

In contrast, the State Department of Public Works contends that 
its statutory powers (G.L. c. 91) as custodian of state-owned tide
lands and harbor bottom and as licensor of structures on shore and 
in tidewaters are adequate for regulation of marinas and of moor
ings. However, it favors clarifying legislation which will remove 
any lngering doubts as to the nature and extent of this authority. 
Otherwise, costly and time consuming litigation may be necessary 
to settle unanswered questions raised by Scituate vs. Maxwell.

Some local officials who support House, No. 717 do not disagree 
with the view that the State Department of Public Works possesses 
sufficient regulatory power now. However, they assert that the 
Department would come to grips more aggressively with the marina 
and mooring control issue if there is a specific legislative mandate 
which will require action by the Department or permit local action 
instead. Manifestly, this latter objective necessitates broadening 
of the powers of local harbor masters beyond present statutory 
limits (G.L. c. 102, ss. 17-28) and Scituate vs. Maxwell.

Other proponents including some boatsmen, local officials and 
the State Division of Motorboats assert that some such proposal 
as House, No. 717 is needed to cope with encroachments upon 
harbor channels by marinas and others. Thus, that Division has 
supported House, No. 717 on the grounds that regulations are 
needed because —

The harbor masters and the Department of Public Works lack explicit 
authority to stop operators of marinas and yacht clubs from extending
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their floats and slips out into the waters which have been dredged at 
the expense of the general public for general use without rental fees.

No real estate operator would be allowed to extend his operation into 
a highway constructed at public expense and operators should not be 
allowed to do this on our waters.!

These proponents also contend that House, No. 717 is necessary 
to provide an adequate basis for controlling certain other types of 
encroachments in channels and other waters. They argue that if 
Scituate vs. Maxwell has left the harbor master powerless to regu
late the location of marina floats, it has also removed from his 
control such items as lobster cars and other movable fishing ap
paratus with their moorings and buoys. Deposited improperly in 
waterways, this equipment causes accidents by fouling the pro
pellers and rudders of boats and ships. Currently, if the harbor 
master finds such obstructions and encroachments which are not 
“vessels” , the most he may do legally is report their existence to 
the Division of Waterways of the State Department of Public 
Works, to the United States Coast Guard, or to the United States 
Army Corps of Engineers. These agencies may require time to get 
their enforcement personnel to the scene of the difficulty.

Finally, proponents of the Gates proposal claim that it will create 
a statutory foundation for state-local cooperation in harbor regula
tion and enforcement, permitting both state leadership and local 
initiative. These proponents criticize existing statutes as providing 
only a haphazard basis of harbor control, devoid of any logical 
pattern of state-local action. They emphasize that much more care
ful planning and control must be forthcoming if the fullest use of 
harbor waters is to be achieved and if harbor space is to be allo
cated fairly among the various kinds of economic and recreational 
activities. Accordingly, advocates of House, No. 717 argue that it 
would permit the State Department of Public Works to regulate 
those facets of harbor activity lending themselves to general 
standards, and to delegate to local jurisdiction the regulation of 
purely local facets of individual harbors. These proponents cite, as 
a precedent, the highway statutes which permit localities to adopt 
their own traffic regulations subject to approval by the State De
partment (G.L. c. 85, s. 2; c. 90, s. 18).

l  Letter to Legislative Research Bureau by Mr. Wilton Vaugh, Director, State 
Division of Motorboats, July 27, 1965.
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To all of these arguments, opponents reply that House, No. 717 
of 1965 is unnecessary because ample authority is available to 
the State Department of Public Works and to local governments 
under existing statutes and judicial case law. Instead, opponents 
urge use !by state and local officials of the authority they now 
possess.

Thus, representatives of the Massachusetts Bay Yacht Clubs 
Association stress adequacy of the statutory provisions under which 
the State Department of Public Works shall: (a) “have the general 
care and supervision of the harbors and tidewaters within the 
Commonwealth” (G.L. c. 91, s. 10); (b) have power to prevent 
and remove unauthorized encroachments therein (ib id ); (c) pro
tect state property rights in such waters (ib id ); (d) “have charge 
of the lands, rights in lands, flats, shares and rights in tidewaters” 
belonging to the State; and (e) license and control dredging, filling, 
and the construction and extension of structures, in harbor, coastal 
and inland waters (G.L. c. 91, ss. 7, 12-14, 35, 46, 52-56).

In addition, such opponents cite the considerable body of case 
law —  reviewed in Chapter III of this report —  establishing the 
State’s ownership of harbor bottoms. They conclude from that 
judicial background that the Department, as agent of the landlord 
Commonwealth, may adopt any needed regulations re marinas, 
moorings, lobster cars or anything else placed upon or attached 
to the harbor bottom.

With specific reference to moorings, opponents of House, No. 717 
note that while a harbor master may not regulate directly the 
location of moorings for boats, he may do so indirectly through 
the exercise of his statutory power to regulate the anchoring and 
stationing of vessels (G.L. c. 102, ss. 21 and 26). He has only 
to forbid the anchoring or stationing of any ship or boat at any 
mooring which is of the wrong type or is in an unsafe location. 
Such a mooring would thus become useless to its owner.

Furthermore, these critics of House, No. 717 point out, the har
bor master may report a dangerous mooring, lobster car or other 
obstruction to navigation to state or federal officials, and if they fail 
to act, the courts can be petitioned for a writ of mandamus.

Opponents question the alleged inadequacy of local authority 
in other respects. They stress the practice of Boston, Gloucester
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and 18 other municipalities which have coordinated harbor master 
and police enforcement in their harbors by naming police officers 
as harbor masters and assistant harbor masters (or vice versa). 
These opponents cite the few communities in which local police 
harbor patrols have been placed under the supervision of the har
bor masters. By such methods, harbor master personnel may be 
vested with full police powers to enforce all state laws and local 
ordinances and regulations in their harbors.

As evidence of existing “ adequate” local authority, opponents 
call attention to harbor by-laws of Scituate and other towns, al
ready approved by the Attorney General, which regulate moorings 
for boats in town harbors. Opponents stress that even broader reg
ulatory opportunities are implicit in the General Laws authoriz
ing cities and towns to enact zoning and building codes. Since the 
shores, bottom and waters of harbors are part of the “ territory” of 
the city or town, it is argued that they are properly the subject of 
such zoning. Hence, opponents suggest that an important “untapped 
source o f authority” may be available already to localities which 
have marina problems.

Centralization of Regulatory Power

Views of Proponents. Proponents deem “practical” and “con
sistent with home rule” the provisions o f House, No. 717 of 1965 
which authorize the making of regulations re moorings, ground 
tackle and publicly-owned landings, etc., by (a) the State Depart
ment of Public Works, and (b) by local governments, but subject 
to state review, alteration and veto.

As to home rule aspects, proponents assert that the proposal 
grants localities regulatory powers which they now do not possess, 
because of the ruling in Scituate vs. Maxwell. This bill allows com
munities to “share” in state regulatory functions, now a preserve 
of the state, and it enlarges the municipal powers of all cities and 
towns having harbors, without discrimination. These additional 
powers of cities and towns may be used by them as they see fit, 
subject to such standards as the 'Department of Public Works choos
es to apply. Hence, House, No. 717 is defended as in keep with 
home rule doctrine as envisaged by the Federal Advisory Commis
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sion on Intergovernmental Relations, the American Municipal As
sociation, and the General Court itself.1

The authors of House, No. 717 advocate this approach which 
avoids giving exclusive harbor regulatory powers to the State De
partment o f Public Works. In their view, that Department has 
many other responsibilities which command its attention and can
not be expected to have as intimate and informed an interest in 
individual harbors as do the communities in which those harbors 
are situated. At the same time, proponents emphasize, it would be 
impractical to give these regulatory powers to the cities and towns 
alone. Without some degree of central state review, standardiza
tion and coordination, proponents fear that chaos would result, 
especially in harbors shared by two or more communities.

Some proponents o f House, No. 717 urge its amendment so that 
responsibility for enforcement of state and local harbor regula
tions be vested primarily in the local harbor master, with state 
enforcement limited to cases when a city or town refuses to act 
or when it has no harbor master or harbor patrol. These propon
ents feel that most communities already have adequate enforce
ment personnel for full time enforcement, whereas to achieve the 
same end many additional employees would be required by the State 
Department of Public Works, State Police or State Division of 
Motorboats for effective state enforcement.

Views of Opponents. Some critics of House, No. 717 charge that 
it would grant too much authority to the State Department of Pub
lic Works at the expense of “ local home rule” . On this score, one 
group of critics, who feel that local governments have adequate 
statutory powers now, contend that local authority would be sub
ordinated to the State Department of Public Works, to no especially 
useful end. They are especially hostile to provisions of House, No. 
717 which would authorize the Department to “prescribe the terms” 
to control the use of publicly-owned harbor landings, ramps, 
wharves, piers, docks and floats. Opponents see no inadequacy of 
local control here, inasmuch as the municipalities already possess

1 For an extended study of home rule, see: Mass. Legislative Research Council, 
Municipal Home Rule, 2nd, ed.), Senate, No. 950 of 1965, 135 pp. That report 
discusses the pending constitutional home rule amendment approved by the 
General Court for submission to the electorate in November 1966.
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full management control of their own properties of this nature, and 
since no one has suggested seriously that state-owned harbor facili
ties cannot be managed properly by the State agencies having cus
tody thereof. Opponents fear that “ centralization” of this type will 
only produce confusion and conflicts between the State Department 
of Public Works on one hand, and other state agencies and muni
cipal departments having the management of such shore facilities.

A second group of opponents share the view of some proponents 
that the state cannot do as good a job of enforcing harbor regula
tions as the individual communities, except at an “unnecessary” 
added cost to state taxpayers. Furthermore, this group insists that 
if added statutory authority is needed, it should be given directly 
to the cities and towns subject to standards to be incorporated in 
the enabling law. These opponents see no need for state involve
ment in every aspect of harbor regulation under these circum
stances. They anticipate “cumbersome restrictions and proced
ures” if local regulations must be approved by the State Depart
ment of Public Works.

Both opponent groups question the proposed amount of “stand
ardization” necessary at the state level. They believe that most of 
the installations and equipment discussed in this bill must be reg
ulated on a “ tailor made” basis in each harbor, according to the 
physical characteristics of that harbor and the kinds of commercial 
and recreational activities in effect. Accordingly, opponents see 
state standardization as a need which may be met without re
quiring every  local regulation to be processed by the State Depart
ment of Public Works. In respect to moorings, these opponents note 
that the Division of Motorboats already standardizes the markings 
of floats for motorboat moorings, and that less confusion would 
result if this authority were expanded to cover all types of anchor 
or mooring float markings.

Finally, some opponents fear that by “expanding state regulatory 
control” , House, No. 717 would stimulate “ creeping state taxation” 
of marinas, moorings and recreational boating, under the guise of 
raising funds to finance these controls.

Jurisdictional Coordination
Some proponents of improved laws relative to harbor regulation
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complain that House, No. 717 of 1965 is defective in respect to cer
tain jurisdictional matters.

Thus, federal officials who are not hostile to the objectives of that 
proposal, urge addition of a provision requiring persons desiring to 
locate moorings, marinas and structures in harbors to obtain the 
approval of the Coast Guard and the United States Army Corps of 
Engineers where this is necessary under federal law before pre
senting their plans to the Department of Public Works and local 
harbor masters for final approval.

Another suggestion by federal officials is that House, No. 717 be 
amended to designate the State Department of Public Works, the 
Water Resources Commission, or some suitable interagency com
mittee, as the agency to coordinate all state and local harbor reg
ulation and enforcement. Thereby, harbor regulatory duties of 
important state agencies other than the Department of Public 
Works would be assured consideration, and a comprehensive view 
taken of harbor problems.

Some problems of jurisdictional coordination are indicated by the 
following objections of state agencies to aspects of House, No. 717, 
though these protests do not extend to the bill as a whole.

The State Department of Natural Resources takes exception to 
so much of House, No. 717 as would permit the State Department 
of Public Works to regulate the use of harbor landings, ramps, 
wharves, piers or docks erected under the jurisdiction o f the Public 
Access Board in the former Department. The State Department 
of Natural Resources has no objection to allowing harbor masters 
to regulate lobster cars and traps so long as this is confined to 
their location only.

Similarly, the State Department of Public Health contends that 
health aspects of marinas, and harbor pollution, should remain 
the province of that Department and of local boards of health. The 
State Department of Public Health believes that an adequate stat
utory basis now exists for cooperation with the State Department 
of Public Works, the Metropolitan District Commission and other 
agencies in coping with harbor pollution. Accordingly, state health 
officials urge that the functional distinctions between the engineer
ing responsibilities of the State Departments of Public Health and
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Public Works be preserved, in any new statute affecting pollution 
by vessels, marinas and like installations.

Officials of the Metropolitan District Commission recommend 
modification of House, No. 717 to prevent any possible confusion 
of MDC responsibilities with those of the State Department of Pub
lic Works in the Charles, Mystic and Neponset Rivers. Like federal 
authorities, MDC officials express interest in a better coordination 
of the harbor regulatory and enforcement work of state agencies 
and localities, especially in Boston Harbor.

Finally, some boatsmen complain about a lack o f coordination 
and uniform standards of procedure among state and local authori
ties in regard to inspecting boats for their compliance with the 
Motorboat Law. Thus, some inspecting officers reportedly emulate 
the Coast Guard practice of inspecting craft only when they are 
under way or when they have just tied up after a trip, and while 
the owner or operator is aboard. In contrast, other officials are 
said to make such inspections when the boat has been at dock for 
some time, when its equipment may be in the repair shops, and 
when the owner or his representative is not aboard. Complaint is 
also made that police harbor patrols halt and inspect craft already 
inspected and approved by the State Division o f Motorboats, the 
Coast Guard or the harbor master.

Procedural Aspects
Both proponents and opponents of House, No. 717 express con

cern over alleged procedural defects in its provisions.
First, these critics fear that confusion will arise as to the appli

cation or non-application of the State Administrative Procedure Act 
to the “ terms” which the bill would allow the State Department of 
Public Works to “prescribe” relative to the location and placement 
of moorings, the nature of ground tackle, and the control of pub
licly-owned landings, etc. The State Administrative Procedure Act 
(G.L. c. 30A) establishes uniform procedures to be adhered to by 
state agencies (a) in making rules and regulations affecting the 
rights and interests of the general public, and (b) adjudication pro
ceedings. There is no uniform administrative procedure law for 
local government agencies. Hence, fear is expressed that unless 
House, No. 717 is altered to classify such “ terms” clearly as “reg
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ulations” , litigation may be necessary to ascertain whether these 
“ terms” are actually “ regulations” , subject to the protective uni
form procedures of the State Administrative Procedure Act.

Secondly, in the same vein, critics note that House, No. 717 in 
effect permits localities to make harbor regulations which —  if 
approved by the State Department o f Public Works —  would “be
come the terms prescribed by the department as aforesaid” (pro
posed G.L. c. 91, s. 14A, subsec. 1, para, c ) . Critics observe that the 
State Administrative Procedure Act now applies only to regulations 
made by state agencies, and not to county, district or municipal 
regulations.

Accordingly, they wonder whether localities making harbor reg
ulations under House, No. 717 must adhere to that Act because 
their regulations are to become part of the “ terms” of a state de
partment. In this connection, the bill does not indicate clearly 
whether the “hearing” to be held on proposed regulations is a 
municipal or a state hearing, or who is to conduct it. Ordinarily, 
state agency hearings are subject to the standards o f the State 
Administrative Procedure Act while hearings by local government 
bodies are not.

Thirdly, some critics suggest that clarification is needed relative 
to what local government authority is to make harbor regulations 
when the State Department of Public Works decides to issue no reg
ulation of its own. In that event, the bill stipulates that “ the mayor 
of a city or selectmen of a town may notify the department of har
bor regulations which it desires to adopt.” The bill does not indi
cate whether that adoption is to be by action of the city council (in 
an ordinance), town meeting (in a vote or by-law), or the mayor, 
selectmen or harbor master (by administrative regulation). An 
earlier provision of the bill speaks of the power of the Depart
ment to delegate “ duties and powers o f regulation and enforce
ment” in harbors to the mayor or selectmen concurrently with the 
harbor master, which suggests exclusion of the city councils and 
town meetings from the process.

Fourthly, in regard to the above delegation of Department au
thority to “ the mayor of a city or selectmen of a town concur
rently with the harbor master” , a few critics ask whether such “ con
current” local action is to be construed (1) merely as action happen
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ing at the same time or (2) as action of the mayor or selectmen 
in conjunction with the harbor master as equals.

Regulation of Ground Tackle
Views of Proponents. Proponents of House, No. 717 of 1965 as

sert that in the absence of clear authority for a municipality 
(through its harbor master) or the state to regulate moorings 
which are not fixed “structures,” many boatsmen have been using 
unsuitable, moorings and ground tackle including: (a) moorings 
or ground tackle which are too light in weight relative to the boat 
to be moored and (b) junk auto or machinery parts, such as wash
ing machines, auto engines, auto wheels, and scrap metal and con
crete blocks. If these boatsmen drop such ground tackle or moor
ings in channels, they can be expelled by the harbor master or Coast 
Guard but otherwise they may moor where they please outside 
marinas. When storms strike, improperly moored boats drag their 
anchors, mooring blocks or ground tackle and do most of the dam
age in the harbor. Furthermore, when improper moorings are 
abandoned on the harbor bottom, this junk becomes a menace to 
navigation and can do serious damage to the hulls o f vessels.

Accordingly, the authors of House, No. 717 propose authority for 
the State Department of Public Works, and localities, to —

. . . prescribe the type, material, size and condition of ground tackle 
to be used to moor or anchor or attach the various vessels, boats and 
other objects enumerated . . . above; ground tackle . . . shall mean the 
anchor or mooring block, chain and pennant or other means of attach
ment. (Proposed G.L. c. 91, s. 14A, Subsec. 1, para. b).

The “ objects enumerated above” include, in addition to vessels 
and boats, “ floats, rafts, lobster cars or other floating objects in
cluding floats or rafts which are additions to, or extensions of, 
structures” licensed by the State Department of Public Works.

Proponents particularly urge these amendments to permit effec
tive action by harbor masters against junk moorings.

Views of Opponents. Various objections are raised to the “ground 
tackle” provisions proposed in House, No. 717.

Some opponents believe that existing laws are adequate to cope 
with ground tackle problems, especially junk moorings. These op
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ponents believe that the State Department of Public Works can in
voke its authority to keep the harbors clear of trash and obstacles 
to navigation (G.L. c. 91, ss. 52-56; c. 102, ss. 17 and 27).

Other critics contend that the “ground tackle” provision is un
realistic, since there is no delineation between permanent moorings 
or ship moorings. These critics note that ground tackle is normally 
part o f a ship or boat and is portable. Regulation of such equip
ment of a ship is deemed unfeasible, inasmuch as the master of the 
ship can utilize any number of anchors to hold his vessel on station, 
depending upon weather conditions. Equipment of vessels docu
mented by the United States Coast Guard is subject to federal 
standards and regulations; and hence its inclusion in House, No. 
717 is deemed of doubtful value.

A related question, by one opponent group, inquires whether the 
state or municipalities will be liable in damages for any injury 
sustained by any boat or person as the consequence of erroneous 
mooring or ground tackle requirements.

Finally, some critics of House, No. 717 provisions re ground 
tackle and moorings fear that the language employed would permit 
the State Department of Public Works, and possibly the municipali
ties, to exercise additional licensing powers over “vessels” and 
“boats” . These opponents stress that power driven boats are now 
licensed ( “numbered” ) by the State Division of Motorboats, unless 
they are so large as to require a federal marine document.

Anchorage and Mooring Fees
Views of Opponents. Some opponents o f House, No. 717 object 

to authorizing the State Department of Public Works to assess 
fees for the right to anchor or moor on state-owned harbor bottom, 
or to approve municipally-levied fees of this nature. They note that 
similar bills in the past contained such fee authority, and that 
sentiment has developed in some local quarters in favor of mak
ing available such a municipal revenue source to pay harbor master 
and harbor police costs. Opponents object to any further charges 
upon boat owners, in view of the property taxes now assessed on 
small craft, and fees collected under the Motorboat Law.

Similarly, marina operators are opposed to any interpretation 
of House, No. 717 which might permit localities to require the li
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censing of marinas, boatyards or yacht clubs beyond existing re
quirements.

Views of Proponents. The sponsors of House, No. 717 reply that 
fee provisions of earlier bills were omitted from House, No. 717 in 
an effort to allay the fears of boat owners and marina interests. 
Proponents cite the views o f specialists in municipal law to the ef
fect that specific statutory authorization would be necessary to al
low localities to levy mooring, inspection or other charges under 
the bill.

Qualifications of Harbor Masters
Some opponents, as well as some proponents of House, No. 717 

of 1965, believe that expansion of the regulatory authority of local 
harbor masters should be accompanied by measures designed to re
duce political pressures on those officials. Accordingly, they urge 
minimum professional qualifications for persons appointed as harbor 
masters and assistant harbor masters. Such qualifications could 
be incorporated in the statutes, or these positions could be placed 
under the State Civil Service Law. In the latter event, the Divi
sion of Civil Service would establish and alter such qualifications 
upon recommendation of the appointing authorities.

Advocates of this approach complain o f “ too much politics and 
too few qualifications” in harbor master appointments. They state 
that the struggle for anchorage and mooring space and other harbor 
benefits generates political pressures upon the mayor and board of 
selectmen, which are then transmitted to the harbor master. Thus, 
it is alleged, a man may be appointed harbor master on the basis of 
his ability “to get along” and to “ look the other way,” rather than 
on the basis of his professional ability. If he enforces harbor regula
tions and offends a politically-connected local personality, he may 
be fired.

Boston and some other communities have minimized such 
troubles by vesting the harbor master role in Police Department 
personnel who are subject to the Civil Service Law.

On the other hand, critics o f statutory action to fix harbor 
master qualifications by Civil Service or other means agree that 
such action is desirable theoretically, but doubt its feasibility. They
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point out that in most communities having a harbor master, the 
position is a part-time one which is relatively inactive outside the 
summer vacation period. In few instances is the salary significant. 
Thus, most local governments would encounter difficulties in “ pro
fessionalizing” their harbor master positions, unless the volume of 
harbor activity were sufficient to justify a full-time year-around 
harbor master at a professional level.

Therefore, these critics suggest consideration of alternative solu
tions, such as, (1) a fixed statutory term of office instead of present 
provisions establishing terms of harbor masters to serve at the 
pleasure of the mayor or selectmen, or (2) tenure provisions where
by a harbor master could be removed only for cause after a public 
hearing.

Poll of Local Officials

A total of 60 communities responded to the questionnaire sent by 
the Legislative Research Bureau to the mayors, boards of select
men or harbor masters of 115 selected Massachusetts cities and 
towns.

Of the 60 responding cities and towns, the following 15 communi
ties (14 of them coastal towns) recorded their formal endorsement, 
specifically or in principle, of all or most provisions of the proposal, 
House, No. 717: Beverly, Boston, Danvers, Dartmouth, Dighton, 
Fairhaven, Falmouth, Gloucester, Harwich, Lynn, Orleans, Saugus, 
Scituate, Swansea and Tisbury. Two of these 15 proponent com
munities object, however, to the provision relative to ground tackle 
and anchors as being impractical (Falmouth and Swansea).

Another 15 o f the 60 responding cities and towns indicated op
position to House, No. 717, mostly on “home rule” grounds and be
cause they consider their present powers adequate: Chicopee, Chil- 
mark, Edgartown, Fall River, Gosnold, Hingham, Kingston, Marble
head, Marion, Mattapoisett, Newbury, Rockport, Wareham, West
port and Yarmouth. All but one locality in this group are coastal 
municipalities (Chicopee).

Finally, 30 of the 60 municipalities took no position, pro or con, 
on House, No. 717, as indicated below, including 16 coastal and 14 
inland water localities:
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Barnstable Essex Northfield
Bourne Groveland Oak Bluffs
Brewster Holyoke Provincetown
Cohasset Hull Quincy
Concord Lakeville Salisbury
Dedham Manchester Sudbury
Deerfield Merrimac Truro
Dracut Middleborough Tyngsbo rough
Duxbury Needham Wellfleet
Eastham Newton West Tisbury

CHAPTER VIII. PRACTICES IN OTHER STATES

General Pattern of State Harbor Regulation

In response to questionnaires of the Legislative Research Bureau, 
29 of the 50 states and one American dependency supplied informa
tion of varying detail relative to their regulation of coastal and in
land water harbors by state and local government authorities.1

In general, state practices differ widely, depending upon the 
presence or absence of coastal waters and of important inland 
waters within state frontiers, and the scope and nature of activi
ties thereon. In most instances, motorboat registration laws and 
laws governing public health features of harbors, lakes and rivers 
are administered, respectively, by state motor boat agencies and 
by state and local health departments. Other harbor regulatory re
sponsibilities are parcelled out according to no uniform pattern, 
among public works agencies, conservation departments, port au
thorities, harbor masters and police forces.

To illustrate these varied state approaches, the following text 
outlines significant features of the harbor regulatory systems of 
thirteen states which submitted questionnaire responses (Ala., 
Alaska, Calif., Conn., Fla., 111., Me., Mich., N.H., N.J., N.Y., Vt., and 
Wash.). The other New England states are all included in this 
group, except Rhode Island (which did not reply).

1 Ala., Alaska, Ariz., Ark., Calif., Colo., Conn., Fla., Ga., Ind., La., Me., Mich., 
Mont., Neb., N. H., N. J., N. Y., N. C., N. D., Okla., Pa., S. C., Tenn., 
Tex., Utah, Vt., Va., Wash., and the Virgin Is.
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Regulatory Practices of Thirteen Selected States

Alabama. In Alabama, the primary responsibility for harbor 
regulations resides in the State Docks Department which appoints 
harbor masters to enforce applicable laws and regulations. The 
Department regulates the operation of large ships in harbors, and 
the dumping of debris therein. It licenses (a) fixed structures in 
harbors, (b) marinas, (c) the location and markings of unfixed 
mooring devices and their floats, and (d) filling and excavation 
work in harbors. Official harbor master rules of the state cover 
such aspects as (a) anchors and anchorages, (b) maximum safe 
drafts of channels, (c) vessel speeds, (d) mooring procedures, (e) 
berthing, (f) the removal of vessels or other bodies obstructing 
harbor waters and craft, (g) vessel lights, (h) spark prevention, (i) 
rubbish disposal, (j) oil pollution, (k) abandonment of vessels, (1) 
the shifting of vessels, and (m) administrative duties of harbor 
master personnel.

Not within the jurisdiction of the State Docks Department are:
(a) the regulation of the discharge of sewage into harbors, which 
is the concern of the State Water Improvement Commission and 
of state, county and municipal health departments; and (b) admini
stration of the motorboat laws, vested in the State Conservation 
Department.

Alaslca. Local governments regulate (a) marinas and (b) fixed 
structures, within harbor lines. The State Department of Health 
and Welfare has jurisdiction of harbor pollution problems. Most 
other harbor aspects have been left to control by the United States 
Coast Guard and the United States Army Corps of Engineers.

California. California has a complex system of harbor regula
tions through various state port authorities, the State Division of 
Small Craft Harbors, the State Resources Agency, county govern
ments, city governments, and local harbor districts. The response 
submitted by the foregoing Division indicated state and local reg
ulation o f marinas and unfixed moorings, but no licensing require
ments.

Connecticut. The statutes of Connecticut provide that its State 
Water Resources Commission —

. . . shall regulate the erection of structures, and work incidental
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thereto, in the tidal, coastal or navigable waters of the state with due 
regard for the prevention or alleviation of shore erosion, the use and 
development of adjoining uplands, the improvement of coastal and inland 
navigation for all vessels, including small craft for recreational purposes, 
the use and development of adjacent lands and properties and the in
terests of the state, including pollution control and recreational use of 
public waters, with proper regard for the rights and interests of all 
persons concerned.

To those ends, the Commission may: (a) establish areas for the 
development of “small boat basins or other facilities” ; (b) approve 
public or private projects for dredging, or for the location of struc
tures or obstructions, in tidal or navigable waters; and (e) reg
ulate certain channels.

The response submitted by the Commission did not reveal 
whether this authority governs the regulation of marinas or such 
items as ground tackle.

Florida. In Florida, harbor masters are appointed by the Gov
ernor, but state agencies have regulatory jurisdiction over harbors 
only in respect to public health (the State Board of Health) and 
the registration and operation of motorboats (the State Board of 
Conservation). Local legislative bodies are empowered to regulate 
marinas and the dumping of fill or rubbish into harbors. Other har
bor regulation powers are vested in local port authorities.

Illinois. Statutes of Illinois allow various types of local govern
ments to appoint harbor masters and to regulate marinas and other 
harbor aspects, provided that there is no encroachment upon the 
jurisdiction of state agencies or of local port authorities, and no 
conflict with state laws and regulations.

Maine. In Maine, municipal boards of harbor commissioners re
portedly appoint the harbor masters o f their communities, regulate 
the location of fixed harbor structures and o f unfixed moorings, 
and regulate the dumping of fill and other materials into harbor 
waters. More detailed information is lacking in the response sub
mitted by Maine authorities.

Michigan. Michigan does not have harbor masters for its long 
lake coastline. Marinas, fixed harbor structures, the dumping of 
fill and certain other operations are subject to licensing by the 
State Department of Conservation. Motorboat registration is a task
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of the Michigan Department of State, but the State Boating Con
trol Committee governs the anchoring, mooring, removal and safe 
operation of boats and vessels. Harbor pollution problems fall to the 
State Department o f Health.

New Hampshire. With its relatively short seacoast, including 
only one major port, New Hampshire reports that its harbor master 
legislation deals only with areas under the jurisdiction of the New 
Hampshire Port Authority. That agency appoints a harbor master 
(port captain) and regulates all structures, marinas, moorings, an
chorages and related aspects of its harbor areas.

New Jersey. Harbor masters are appointed in New Jersey by the 
State Department of Conservation and Economic Development 
which controls marinas and all other harbor facilities and activities 
except sewage disposal, regulated by the State Department of 
Health. A high degree of centralized control o f harbors thus exists 
under statutes of that state.

New York. Information supplied by the New York State Divi
sion of Motorboats indicates no regulation o f marinas by either 
state or local governments. Localities are authorized to appoint 
harbor masters. The regulation of fixed structures in harbors, and 
of moorings, is reported to be a state function, but more detailed in
formation was not supplied.

Vermont. This state has a very large body of inland water —  
Lake Champlain —  which has been placed under state regulation 
but only with respect to dumping and pollution. Vermont also has 
a motorboat registration and safety law enforced by the State 
Department of Public Safety. These phases aside, all harbor and 
boating aspects are subject to local regulation.

Washington. In large degree, Washington emulates the California 
system of harbor regulation which utilizes state agencies, port au
thorities, and miscellaneous local government bodies.
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APPENDIX A

MASSACHUSETTS SUPREME JUDICIAL COURT 
DECISION OF 1959 

RE POWERS OF HARBOR MASTERS

Town of Scituate vs. Burton D. Maxwell & Another 
(and A Companion Case)1 339 Mass. If36

In G.L. c. 102, ss. 19-26, relating to the control of “vessels” by a harbor 
master, that term is used in the ordinary sense of ships, boats, or barges, 
and does not mean structures even if they consist in part of floats. [440] 

A “marina” consisting of a series of floats secured by heavy moorings 
in a harbor and so arranged that boats can be teid up to them is not a 
“vessel” subedt to the control and power of removal of the harbor master 
under G.L. c. 102 ss. 19-26. [440-441]

Two Bills in Equity, filed in the Superior Court on May 21, 1958, 
and June 3, 1958, respectively.

Interlocutory decrees were entered by order of Morton, J., and 
final decrees by order of Voke, J.

The cases were submitted on briefs.

Walter J. Skinner, for the town of Scituate and others.

Gerald E. Bruen, for Maxwell.

Cutter, J. On the westerly side of the harbor at Scituate is a 
town parking area. The defendant, The Welch Co. (hereinafter 
called Welch), owns land which adjoins the parking area on the 
north. At the northerly end of Welch’s parcel is a pier which ex
tends into the harbor about one hundred feet. Between the norther
ly edge of the parking area and the southerly side of the wharf is 
an area of water, about 500 feet in length and varying in width 
from 100 to 200 feet, set back somewhat from the main harbor. 
“ Boats in this area . . . are at no time in the path of boats proceed
ing southerly by the end of . . . [Welch’s] wharf and by the easterly 
edge of” the parking area. “ Prior to the spring of 1958, there was 
an island . . . which at low tide covered a substantial part of this

1 The companion case is Burton D. Maxwell vs. Selectmen of Scituate & 
another.
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area.” In February and March, 1958, the department of public 
works of the Comonwealth (the department) dredged about nine 
acres in Scituate harbor “ to provide for six feet of water at mean 
low water” and this “ dredging was extended to include removing 
the island in the area between” Welch’s wharf and the parking area. 
As a consequence, “ more space became available in the inner harbor 
for the mooring of boats. This would necessarily result in some in
creased traffic between the inner and outer harbors. The entrance 
to the inner harbor from the outer harbor is by the northerly end 
of” Welch’s wharf.

Late in 1957 the harbor master of Scituate suggested the installa
tion of a marina1 in the area between Welch’s wharf and the park
ing area. Welch was not interested but one Maxwell (a defendant in 
one of the present suits and the plaintiff in the other) did talk 
with the harbor master “who approved the project at that time.” 
Maxwell and the town’s selectmen thereafter (and prior to April 
29,1958) studied the project and Maxwell and one selectman visited 
“the department . . .  to find if any permit was necessary . . . and 
learned that none was required.” Up to April 29, 1958, there was 
“no apparent opposition by the selectmen to the placing o f the 
marina off the Welch . . . property.”

“Maxwell ordered fourteen moorings, each weighing two tons, 
made of . . . concrete, 4% feet square and 1% feet thick” on each 
side of which “ is a %  inch rod cast in the block.” These were de
livered on April 28. By then Maxwell had ordered materials for ten 
floats, each six feet wide and twenty feet long, later built.

Protests about the marina were made to the selectmen at their 
meeting on April 29. About this time the harbor master told Max
well “ that the picture had changed . . . [and] that he would not 
approve the marina unless . . .  so directed by the selectmen.”2 On 
May 7, Maxwell wrote to the harbor master of his intention to pro

1 “A marina is an arrangement o f oats in the form of an ‘L ’ or a T ,  moored 
in the water, and so arranged that . . . can be tied up to the marina. Any
one with a boat tied up to the marina would walk from the shore onto 
the floats down to his boat.”

2 It appeared that the marina would conflict with a bait pier near the parking 
space which had been at some time under discussion by town officials.
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ceed to build the marina. On May 9, the harbor master wrote to 
Maxwell “ that the marina . . . would constitute a menace to navi
gation and could not be sanctioned by him.” When Maxwell re
ceived this letter he had constructed two floats and thereafter he 
built eight more.

On May 21, the town brought a bill to enjoin Maxwell from plac
ing the floats. A preliminary injunction was denied. Thereupon 
Maxwell finished the marina which extended out from the shore 142 
feet and then turned in a northerly direction toward the wharf 
about 60 feet. It was Maxwell’s intention later to extend the ma
rina 300 feet toward the wharf.

On May 26, the harbor master told Maxwell that he was com
pelled to give him notice to remove the floats, and on May 26 by 
mail gave him such notice to do so within twenty-four hours. After 
obtaining the agreement of the selectmen to “share the responsi
bility” the harbor master retained one Gilley and, through him, 
one Wheeler to remove the floats and they started to do so, in 
the presence of the harbor master and one selectman, less than 
twenty-four hours from Maxwell’s receipt of the notice to remove.

On June 3, 1958, Maxwell filed a bill in equity against the select
men, the harbor master, Gilley, and Wheeler,1 seeking to restrain 
interference with the marina and for other relief. The suits were 
referred to a master. The facts stated above are based upon his 
report.

The master also found (a) “ that the harbor master, in good faith, 
ordered the rem oval. . . under the belief that he had authority . . .  
under” G.L. c. 102, s. 24; (b) that the harbor master’s “determi
nation . . . that the marina constituted a menace to navigation was 
based on speculation and apprehension as to . . . possible inter
ference with ordinary traffic in the channel. . . that such possibility 
was remote . . . [and] that this determination . . . , in all the cir
cumstances, was unreasonable” ; (c) that the harbor master’s order 
of May 26, 1958, “ to Maxwell was arbitrary and unreasonable” ; (d) 
that Maxwell’s moorings “ complied substantially” with regulations 
of the harbor master made under G.L. c. 102; (e) that there was 
no evidence that these regulations had been published or communi

l  The case against Gilley and Wheeler was dismissed.
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cated to Maxwell; and (f) that, although a regulation of the harbor 
master required that mooring permits be obtained, there was no 
evidence that the regulation had been published and the evidence 
showed that no such permit had ever been issued to anyone. The 
master ruled that the marina was not a vessel within the meaning 
of G.L. c. 102, s. 24.

The trial judge confirmed the master’s report, denied a motion 
to recommit the report, and overruled the exceptions of the town 
and its officers to the report. Final decrees were entered dismissing 
the town’s bill and permanently enjoining the defendants in the 
suit by Maxwell from interfering with the installation and opera
tion of the marina. The town and its officers seek review of the 
various decrees by bills of exception and appeals.

1. By G.L. c. 102, s. 19 the selectmen of a town with an improved 
harbor are directed to appoint a harbor master. By s. 21 each 
master of a vessel is directed to “ anchor his vessel according to 
the regulations o f the harbor master, and . . . [to] move to such 
place as he directs.” Under s. 24 a harbor master at the owner’s 
expense may “ cause the removal of any vessel . . . not moved when 
directed by him.” By s. 26, a harbor master “ may regulate and sta
tion all vessels in the streams or channels of his harbor.”

The powers given to a harbor master relate to the control of 
“vessels.” Examination of G.L. c. 102, ss. 19-26, persuades us that 
the Legislature used the term “vessel” in its ordinary sense of a 
ship, boat, or barge. Nothing in the language of the sections, or in 
the decided cases discussing them, suggests any grant of power 
to harbor masters to control structures, even if they consist in 
part of floats. See Commonwealth v. Perkins, 223 Mass. 84, 85-86. 
With reference to what is now s. 23, see The Clover, 1 Lowell, 342 
(D. Mass.) 3 Some support to our interpretation of ss. 19-26 may 
also be given by c. 102, s. 27.

1 Cases defining the word “vessel” in broader terms for other purposes have 
no application here. Cf. Pleason v. Gulfport Ship Building Corp. 221 F. 2d 
621, 623, (5th Cir.); United States v. Marthinson, 58 Fed. 765, 766 (D.D.S.C.); 
The Mary, 123 Fed. 609, 612 (S. D. Ala.); The Libby Maine, 3 F. 2d 79, 80 
(W. D. Wash. Anchored rafts held a “vessel” for purposes of a collision suit); 
United States v. Yee Ngee How, 105 F. Supp. 517, 522 (N. D. Calif.).
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2. By G.L. c. 91, ss. 101 and 14 (as amended respectively through 
St. 1931, c. 394, s. 59, and St. 1931, c. 426, s. 206), the department is 
given certain powers with respect to harbors and structures therein. 
Section 10 gives to the department “general care and supervision of 
. . . harbors” and s. 14 provides that the department may license 
wharves, piers, or other structures. In view, however, of our hold
ing as to the powers of the harbor master, we need not decide 
whether this marina is essentially a floating pier with mooring ac
cessories and thus sufficiently like a wharf or pier to come within s. 
14. See F. W. Fitch Co. v. United States, 323 U.S. 582, 585-586. 
See also Worcester v. New England Inst. & New England Sch. of 
Accounting, Inc. 335 Mass. 486, 488-489. Cf. Commissioner of 
Corps. & Taxn. v. Aetna Life Ins. Co. 328 Mass. 404, 408.2

3. The harbor master was without power to remove the marina. 
Since no relief is sought by the department, which is not a party to 
either suit, we have no occasion to consider the extent of the de
partment’s powers. The exceptions are overruled. The interlocutory 
and final decrees are affirmed. Maxwell is to have costs of these ap
peals.

So ordered.

1 Section 10 provides: “The department shall have general care and super
vision of the harbors and tide waters within the commonwealth, of the flats 
and lands flowed thereby, . . . and of all structures therein, in order to pre
vent and remove unauthorized encroachments and causes of every kind 
which may . . . interfere with the navigation o f such harbors, injure their 
channels or cause a reduction of their tide waters, and to protect and develop 
the rights and property of the commonwealth in such waters, flats and lands; 
and it may make such surveys, examinations and observations as it deems 
necessary therefor.”

2 Cases dealing with what would constitute a “structure” in other contexts 
would not necessarily control the interpretation of the word under s. 14. Cf. 
Inspector of Bldgs. of almouth v. General Outdoor Advertising Co., Inc. 
264 Mass. 85, 87-89; United States v. Wilson, 235 F. 2d 251, 253 (2d Cir.); 
Healy v. Toles, 266 Mich. 584, 587-588.
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APPENDIX B

PROPOSAL TO LICENSE MARINAS 
AND OTHER FLOATING OBJECTS

House, No. 200 of 1960, Introduced by 
Francis W. Perry of Duxbury

On Petition of Jackson E. Bailey and Others 

A n  A c t  t o  r e g u la t e  t h e  p la c i n g  o f  c e r t a i n  u n a u t h o r iz e d
FLOATS, RAFTS, AND FLOATING MARINAS IN TIDAL WATERS, GREAT
PONDS AND CERTAIN RIVERS.

Whereas, The deferred operation of this act would tend to defeat 
its purpose, which is to clarify immediately the law relative to reg
ulation of floats, rafts and floating marinas, therefore it is hereby 
declared to be an emergency law, necessary for the immediate 
preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in Gen
eral Court assembled, and by the authority of the same, as follows:

Section 1. Section 1 of chapter 91 of the General Laws, as ap
pearing in the Tercentenary Edition, is hereby amended by striking 
out the last paragraph and inserting in place thereof the following 
paragraph:—

“ Structure” or “ structures” , as used in section 10, 12-22, inclu
sive, 28 and 34, shall include pipe lines, wires and cables, FLOATS, 
RAFTS AND FLOATING MARINAS OR SIMILAR INSTALLA
TIONS (OTHER THAN VESSELS AS REFERRED TO IN CHAP
TER 102 OF THE GENERAL LAW S), WHICH ARE ATTACHED 
OR CONNECTED TO A LICENSED STRUCTURE OR TO THE 
SHORE, and all words used in connection with “ structure” or 
“structures” shall mean and include their appropriate [equivalent] 
EQUIVALENTS as applied to pipe lines, wires and cables AND 
SUCH FLOATS, RAFTS AND FLOATING MARINAS OR SIMI
LAR INSTALLATION.
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Section 2. Section 12 of said chapter 91, as so appearing, is hereby 
amended by striking out the first sentence and inserting in place 
thereof the following sentence: •— The department may license and 
prescribe the terms for the PLACING, MAINTAINING, construc
tion or extension o f a dam, road, bridge, or other structure, or the 
filling of land, the driving of piles, or the making of excavations, in, 
over, or upon the waters below high-water mark of the Connecticut 
river or that part of the Westfield river, in the towns of West 
Springfield and Agawam, lying between the confluence of said river 
with the Connecticut river and the bridge across said river at 
Suffield street in the said town of Agawam, and in, over and upon 
the waters of the non-tidal part of the Merrimack river below high- 
water mark; and the provisions of this chapter shall apply to all 
such licenses.

Section 3. Section 12A of said chapter 91, inserted by section 6 
of chapter 513 of the acts of 1939, is hereby amended by striking 
out the first sentence and inserting in place thereof the following 
sentence: —  The department may license and prescribe the terms 
for the PLACING, MAINTAINING, construction or extension of a 
dam, road, bridge or other structure, or the filling of land, the driv
ing o f piles, or the making or excavations, in, over or upon the 
waters below high-water mark of any river or stream within the 
commonwealth with respect to which expenditures from federal, 
state or municipal funds have been made for stream clearance, 
channel improvement or any form of flood control or prevention 
work, and the provisions of this chapter shall apply to all such li
censes.

Section If. Section 14 of said chapter 91, as appearing in the 
Tercentenary Edition, is hereby amended by striking out the first 
sentence and inserting in place thereof the following sentence: — 
The department of public works may license and prescribe the terms 
for the PLACING, MAINTAINING, construction or extension of 
a wharf, pier, dam, sea wall, road, bridge or other structure, or for 
the filling of land or flats, or the driving o f piles in or over tide
water below high-water mark, but not, except as to a structure au
thorized by law, beyond any established harbor line, nor, unless with..
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the approval of the governor and council, beyond the line of ri
parian ownership.

Section 5. Section 23 of said chapter 91, as so appearing, is 
hereby amended by striking out the first sentence and inserting in 
place thereof the following sentence: —  Every [erection made] 
STRUCTURE PLACED, CONSTRUCTED, ERECTED OR MAIN
TAINED and all work done within tide water, or within the waters 
of a great pond or outlet thereof, or on or within the banks of the 
Connecticut river, or the Merrimack river, below high-water mark, 
not authorized by the general court or by the department, or made 
or done in a manner not sanctioned by the department, if a license 
is required as hereinbefore provided, shall be considered a public 
nuisance.
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APPENDIX C

PROPOSAL RE POWERS OF HARBOR MASTERS

Senate, No. 206 of 1963, Introduced by Senator Newland H. Holmes 
of Norfolk and Plymouth,1 on Petition of Robert H. Tilden 
and Others

A n  A ct relative to powers of harber masters

Be it enacted by the Senate and House of Representatives in 
General Court assembled, and by the authority 

of the same as follows:

Section 1. Section 26, of chapter 102, of the General Laws, is 
hereby amended by deleting all the provisions thereof and substi
tuting therefor the following new Section 26:

Section 26. Additional Powers of Harbor Masters
A. The Harbor Master may regulate and station all vessels in the 

streams or channels of his harbor and may remove such as he de
termines are not fairly and actually employed in receiving or 
discharging their cargoes, to make room for such others as re
quired to be more immediately accommodated for such pur
poses.2

B. A  Harbor Master shall regulate the placing of and assign loca
tions for all moorings of any description in his harbor whether 
said moorings be for vessels, boats, floats, rafts, lobster cars or 
other similar objects, except moorings which are incidental to 
and included in the recorded plans of structures which have 
been licensed by the Department of Public Works under the 
provisions of Chapter 91 of the General Laws.

1 With slight modifications, this same proposal also appeared in 1963-1964 as: 
House, No. 659 of 1963; House, No. 1881 of 1963; Senate, No. 124 of 1964; and 
House, No. 1914 of 1964.

2 This paragraph repeats the present provisions of G. L. c. 102, s. 26, in their 
entirety.
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C. Harbor Masters may, subject to local ordinance or by-law, make 
regulations prescribing the minimum ground tackle to be used 
to moor or anchor the various vessels, boats and other objects 
enumerated in the previous paragraph, and may refuse to per
mit any such vessel or other object to be anchored or moored in 
his harbor if its ground tackle does not comply with said regula
tions. Ground tackle, as herein used, shall include the anchor or 
mooring block, chain and pennant.

D. Harbor Masters in towns shall have control of all public landings 
and of all wharves, piers, docks, floats and ramps owned by the 
town, concurrently with the Selectmen, for the purpose of reg
ulating the use thereof, and assigning mooring locations thereon. 
They may establish reasonable rules and regulations therefor 
with the approval of the Selectmen and subject to any applicable 
by-law.

E. A city or town may, by ordinance or by-law, provide for reason
able fees to be paid to the town for services rendered by the Har
bor Master in assigning the location of moorings and the in
spection of ground tackle, and may also charge reasonable fees 
for the use of its landings, ramps, piers, wharves and floats. Said 
fees shall be collected by the Harbormaster and paid over and 
accounted for to the town treasurer.1

Section 2. Section 28 of Chapter 102 of the General Laws shall 
hereby be amended by adding thereto an additional paragraph as 
follows:

Any violation of the rules and regulations or orders made under 
Section 26 hereof may be enjoined by a petition in equity 
brought by the Harbor Master or by the mayor or selectmen 
in the name of the city or town.

i  This provision was not included in Senate, No. 124 of 1964 or House, No. 1914 
of 1964.
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APPENDIX D

PROPOSAL RELATIVE TO HARBOR REGULATION 
House, No. 717 of 1965, Introduced by 

Rep. Lester J. Gates of Scituate

A n  A c t  r e la tiv e  to t h e  a u t h o r it y  of  t h e  d e p a r t m e n t  of public

WORKS AND HARBOR MASTERS IN REFERENCE TO HARBORS

Be it enacted by the Senate and House of Representatives in Gen- 
eral Court assembled, and by the authority of the same, as follows:

Chapter 91 of the General Laws is hereby amended by adding 
after section 14 the following section:

Section l^A. (1) The department of public works may prescribe 
the terms and amend same from time to time: (a) To determine and 
control the location and placement of all moorings in any or all 
harbors whether said moorings be for vessels, boats, floats, rafts, 
lobster cars or other floating objects including floats or rafts which 
are additions to, or extensions of, structures which have been li
censed by the department as provided by this section.

(b) To prescribe the type, material, size and condition of ground 
tackle to be used to moor or anchor or attach the various vessels, 
boats and other objects enumerated in subsection (a) immediately 
above; ground tackle as used herein shall mean the anchor or moor
ing block, chain and pennant or other means of attachment.

(c) To control the use of the following publicly owned facilities 
in any or all harbors: landings, ramps, wharves, piers, docks, and 
floats. The department shall hold a hearing relating to the terms 
which it may propose to prescribe relative to a harbor, and shall 
notify the mayor of each city and the selectmen of each town 
within which a harbor or part of the harbor may lie, of the time 
and place of said hearing and the terms proposed. The terms pre
scribed by the department may delegate to the mayor of a city or 
selectmen of a town concurrently with the harbor master all neces
sary duties and powers of regulation and enforcement. The terms 
prescribed by the department shall become effective upon written 
notice to the mayor of the city or selectmen of the town bordering
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the harbor affected; provided that if the department shall not exer
cise its authority as aforesaid the mayor of a city or selectmen of a 
town may notify the department of harbor regulations which it 
desires to adopt, with a copy of the regulations and the date, not 
less than thirty days after the date of said notice, of a public hear
ing to the desired harbor regulations; the department may set an
other date and place for the hearing within thirty days, and there
after may reject said proposed regulations or it may amend, substi
tute for, or accept said regulations. Such regulations or portions 
thereof accepted by the department shall become the terms pre
scribed by the department as aforesaid.

(2) (a) Any violation of the terms, regulations or orders made
by the department under this section may be enjoined by a peti
tion in equity brought by either the department, or the mayor or 
selectmen of a town in the name of the city or town bordering a 
harbor where a violation is alleged.

(b) Whoever violates any of the terms, regulations or orders 
made and published by the department under this section shall be 
punished by a fine of not less than ten or more than fifty dollars for 
each day of violation.
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