
HOUSE . No. 1909
By Mr. Harrison of Gloucester, petition of the Massachusetts Association of

Independent Insurance Agents and Brokers, Inc., and David E. Harrison that
provision be made for compulsory personal injury protection for motor vehicles,
defining such protection and limiting the right to claim certain damages in actions
in tort. Insurance.

In the Year One Thousand Nine Hundred and Sixty-Nine.

An Act providing for compulsory personal injury protection

FOR ALL REGISTERED MOTOR VEHICLES, DEFINING SUCH PROTECTION,
LIMITING THE RIGHT TO CLAIM CERTAIN DAMAGES IN CERTAIN
ACTIONS IN TORT AND AMENDING CERTAIN LAWS PERTAINING
THERETO.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Section 34A of chapter 90 of the General
2 Laws, as most recently amended, is hereby further amended

by adding at the end thereof the following new paragraph
4 Every motor vehicle liability policy and every motor vehi-

-5 cle liability bond issued or executed in this cominonwealth
6 shall provide personal injury protection which is hereby de-
-7 fined to be : Provisions of such a policy or bond which provide
8 for payment to the named insured of any motor vehicle lia-
-9 bility policy, the obligor of any motor vehicle liability bond,

10 members of the insured’s or obligor’s household, any person
11 responsible for the operation of the insured’s or obligor’s
12 motor vehicle with said insured’s or obligor’s express or im-
-13 plied consent, any operator or authorized passenger of a
14 vehicle insured by a corporation, partnership or other busi-
-15 ness association, guest occupants, and any pedestrian struck
16 by the insured’s or obligor’s motor vehicle, unless any of the
17 aforesaid is an employee of the owner or registrant of the
18 insured vehicle or other person entitled to payments or ben-
-19 efits under the provisions of chapter one hundred and fifty-
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two, of all reasonable expenses incurred within two years
from, the date of accident for necessary medical, surgical,
X-ray, and dental services, including prosthetic devices and
necessary ambulance, hospital, professional nursing and fu-
neral services, and in the case of persons employed at the time
of an accident of any amounts actually lost by reason of in-
ability to work and earn wages or salary, but not other in-
come, that would otherwise have been earned in the normal
course of an injured person's employment, and for payments
in fact made to others, not members of the injured person’s
household and reasonably incurred in obtaining from those I
others ordinary and necessary services in lieu of those that,
had he not been injured, the injured person would have per-
formed not for income but for the benefit of himself and/or
members of his household, and in the case of persons not em-
ployed at the time of an accident of any loss by reason of
diminution of earning power and for payments in fact made
to others, not members of the injured person’s household and
reasonably incurred in obtaining from those others ordinary
and necessary serwices in lieu of those that, had he not been
injured, the injured person would have performed not for
income but for the benefit of himself and/or members of his
household, as a result of bodily injury, sickness or disease,
including death at any time resulting therefrom, caused hy
accident and not suffered intentionally while in or upon, or
while entering into or alighting from, or being struck as a
pedestrian by, an insured motor vehicle, without regard to
negligence or gross negligence or fault of any kind, to the
amount or limit of at least two thousand dollars on account
of injury to or death of any one person, except that payments
for loss of salary or loss by reason of diminution of earning
power shall be limited to amounts actually lost by reason of
the accident and further limited to sixty-eight dollars per
week plus six dollars per week for each dependent but shall,
in no case, exceed sixty-seven per cent of the injured
average weekly wage or salary for the year immediately pre-
ceding the acccident, and which personal injury protection
shall, in addition, provide for payment to the insured, the
obligor, and members of their households, all amounts defined
in this paragraph in any case where such persons incur such
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60 expenses or loss while in, upon, entering or alighting from,
61 or by being struck as a pedestrian by, a motor vehicle not
62 insured by a policy or bond providing personal injury protec-
-63 tion as herein defined unless such person recovers such ex-
-64 penses or loss in an action of tort.

)N 2. Section 34D of said chapter 90 as most re
cently amended, is hereby further amended by adding at the

3 end of the first sentence thereof the following words: and
4 the depositor shall in writing authorize the state treasurer to
5 pay over to the insurer assigned any and all amounts ex-
-6 pended by it to satisfy a claim for personal injury protection
7 made against it by any person, other than the depositor or
8 members of his household, who is entitled to such payments
9 as a result of the unavailability of personal injury protection

10 benefits on said depositor’s motor vehicle.

1 Section 3. Said chapter 90 as most recently amended, is
2 hereby further amended by inserting the following new sec-
-3 tions:
4 Section S'/L. Personal Injury Protection. Benefits due
5 and payable under any motor vehicle liability policy or bond
6 as a result of the provisions therein providing personal injury
7 protection, as defined in section thirty-four A of this chapter
8 and benefits due any person entitled to make claim under the
9 assigned claims plan, are granted in lieu of damages other-

-10 wise recoverable by the injured person or persons in tort as
11 a result of an accident occurring within this commonwealth.
12 Every person who would otherwise be liable in tort for dam-

-13 amages incurred by another within this commonwealth be-
ll cause of bodily injury, sickness or disease, including death
15 at any time resulting therefrom, arising out of the ownership,
16 operation, inuintcnar.ce or use of a motor vehicle to which
17 personal injury protection applies, is hereby made exempt
18 from tort liability for such damages as the injured party is
19 entitled to recover under those provisions of a motor vehicle
20 liability policy or bond that provide personal injury protec-
-21 tion or from the insurer assigned; and, whenever such a per-
-22 son is held liable in tort for an injury to which personal in-
23 jury protection or the benefits due from the insurer assigned
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24 in accordance with section thirty-four M, apply, damages
5 awarded shall he reduced to the extent they include any ben-

26 efits due from such source. No such exemption from tort lia-
27 bility shall apply in the case of an accident occurring outside
28 the commonwealth. However, if any person claiming benefits
29 under the personal injury protection provisions of a policy
30 or bond insuring a vehicle registered in this commonwealth
31 brings, in such a case, an action in tort against the owner or
32 person responsible for the operation of such a vehicle,
33 amounts otherwise due such a person under the provisions
34 of section thirty-four A of this chapter shall not become due

>

35 and payable until a final judgment is rendered in such a case
36 and the amounts then due shall be reduced to the extent that
37 damages for expenses and loss are included in any such

award. Claim for benefits due under the provisions of per-
39 sonal injury protection or from the insurer assigned shall
40 be presented to the company providing such benefits as soon
41 as practicable after the accident occurs from which such
42 claim arises, and in every case, within at least two years from
43 the date of accident, and shall include a written description
44 of the nature and extent of injuries sustained, treatment re-

Ed and contemplated, and such other information as may45

46 assist in determining the amount due and payable. If bene-
7 fits for loss of wage or salary are claimed, the party present-

48 ing such a claim shall authorize the insurer to obtain details
49 of all wage or salary payments paid to him by any employert

mmediate!v preceding the date of accident and
51 authorize the insurer to make anv reasonably necessary in

tion as to whether or not such loss may be reduced
3 in whole or in part as a result of any program calling for the
4 continuance of such wage or salary during absence from work

the existence of other indemnification for such loss. The
injured person shall submit to physical examinations by56

57 physicians selected by the insurer as often as may reasonably
58 be required and shall do all things necessary to enable the

59 insurer to obtain medical reports and other needed informa-
tion to assist in determining amounts due. Non-cooperation1

of an injured party shall be a defense to the insurer in any61

suit for benefits authorized under this section and, failure of
n insurer to pay benefits because of such non-cooperation6
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64 shall not in any way affect the exemption from tort liability
65 granted herein. Personal injury protection benefits and ben-
-66 etits from the insurer assigned shall be due and payable sixty
67 days after the insurer receives reasonable proof of the fact
68 and amount of all expenses and loss incurred and shall, at
69 that time, be due and payable in a lump sum discharging all
70 future liability for such benefits on its own behalf and on be-
-71 half of the insured. An injured person may however elect to
72 have such benefits paid in instalments as expense and loss is
73 incurred, on a monthly basis, beginning at least thirty days
74 after the accident. If such an election is made it shall be
75 made in writing and benefits due shall be due and payable
76 within thirty days after the insurer receives reasonable proof
77 of the fact and amount of expense and loss incurred in the
78 thirty day period immediately preceding each instalment
79 payment. In any case where benefits due and payable remain
80 unpaid for more than sixty days after either due date de-
-81 scribed above any unpaid party shall be deemed party to a
82 contract with the insurer responsible for payment and shall
83 therefore have a right to commence an action in contract for
84 payment of amounts therein determined to be due in accord-
-85 ance with the provisions of this chapter. Any insurer paying
86 benefits in accordance with the provisions of this section shall
87 be subrogated to that extent to the rights of any party it pays
88 and may bring an action in tort against any person liable for
89 such damages in tort who is not exempt from said liability
90 as a result of this section. Said insurer is also hereby given
91 the right to make claim for all expenses it incurs on account
92 of such payments, including the net amount of benefits paid,
93 costs of processing claims for such benefits, and the expenses
94 of enforcing this right, against any other insurer providing a
95 a motor vehicle liability policy or bond on a motor vehicle
96 registered in this commonwealth, whose owner or operator
97 would, except for the exemption from tort liability provided
98 in this section, be liable for such damages in tort. Determi-
-99 nation as to whether any insurer is legally entitled to recover

100 such expenses from another insurer shall be made by agree
101 ment between the involved insurers, or, if they fail to agree
102 by arbitration in accordance with the provisions of the Gen-
103 eral Laws regarding arbitration.
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104 Section 3J/M. Assigned Claims Plan. Insurers author-
5 ized to provide personal injury protection in this common-

106 wealth are hereby directed to organize and maintain an as-
107 signed claims plan to provide that any person suffering loss
108 or expense as a result of an injury arising out of the owner-
109 ship, operation, maintenance, control or use of a motor
110 vehicle upon the ways of the commonwealth or in any place
111 therein to which the public has a right of access, may obtain
112 personal injury protection benefits through said plan in any
113 case where no personal injury protection benefits are other-
114 wise available to such a person. Said plan shall contain such
115 rules and regulations for operation and for the assessment of
116 costs as shall be approved by the commissioner of insurance.
117 Any claim brought through said plan shall be assigned to an
118 insurer in accordance with the approved regulations of oper-
-119 ation and that insurer, after such assignment shall have the
120 same rights and obligations it would have if prior to such
121 assignment, it had issued a policy providing personal injury
122 protection applicable to the loss or expenses incured. Any
123 party accepting such benefits hereunder shall have such
124 rights and obligations as he would have were a policy provid-
125 ing personal injury protection benefits issued to him. The
126 costs and expenses of operating the assigned claims plan shall
127 be taken into account in making and regulating rates in
128 accordance with the provisions of chapter one hundred and
129 seventy-fir

1 Section 4. Section 113 A of chapter 175 of the General
2 Laws, as most recently amended, is hereby further amended

by striking out in the first paragraph the words “nor if it con-
tains any exceptions or exclusions as to specified accidents

njuries or causes thereof;” and inserting in place thereof,
following words: Nor if it contains any exceptions or

8 exclusions, other than those specified in chapters ninety and
9 two hundred and thirty-one of the General Laws, as to sped-

10 fled accidents or injuries or causes thereof.

1 Section 5. Chapter 231 of the General Laws is hereby
2 further amended bv adding the following new section :
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Section 61). Limitation On the Right To claim Damages
for Pain and Suffering Associated With Certain Injuries.
In any action of tort brought as a result of bodily injury, sick-
ness or disease, including death at any time resulting there-
from, arising out of the ownership, operation, maintenance
or use of a motor vehicle within this commonwealth by the
defendant, a claimant may recover damages for pain and suf-
fering, including mental suffering, associated with such in-
jury only if the reasonable expenses incurred in treating such
injuries for necessary medical, surgical, x-ray and dental
services, including prosthetic devices, and necessary ambu-
lance, hospital, professional nursing and funeral expenses are
determined in such a case to be in excess of five hundred dol-
lars unless such injury consists, in whole or in part, of perma-
nent disfigurement, loss of a body member, permanent loss of
a bodily function or death.

Section 6. This act shall take effect January first, nine-
teen hundred and seventy.
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