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(House, No. 4910 of 1968)

Ordered, That the Legislative Research Council is hereby authorized andfb
rected to make studies and investigations relative to four proposed amend-

the state constitution which were agreed to for the first time by the
Court sitting as a legislative constitutional convention in 1968, as
(1) a legislative constitutional amendment, printed in current senate

document number 56, relative to authorizing the classification of property
.ccording to its use for purposes of taxation; (2) a legislative constitutional
mendment, printed in current House document numbered 3326, relative to
econvening the General Court to fill a vacancy in the office of Secretary,

Treasurer and Receiver General, Auditor, or Attorney-General; (3) a legislative
constitutional amendment, printed in current Senate document numbered 1206,

live to providing for a special census and for the apportionment of the
monwealth into 2Jfi equal Representative districts and Ifl equal Senatorial

districts based on population-, and (4) an initiative constitutional amendment,
printed in current House document numbered 5766, relative to reducing the size
of the House of Representatives to 160 members and providing for a decennial
division of the Commonwealth into Representative and Senatorial districts. Said
Legislative Research Council shall file its statistical and factual reports
hereunder with the Clerk of the House of Representatives on or before the last
Wednesday of February in the year 1969.

Adopted:
By the House of Representatives, July 16,1968.
By the Senate, in concurrence, July 17,1968.

Note. By an unnumbered joint order adopted by the House of Rep e
February 26, 1969 and by the Senate, in concurrence, on February 26, 1J69, the

for filing these reports was extended to not later than July 00, 1 Jo9.

Cfte Commontuealtf) of Massachusetts

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives

Gentlemen:—The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to two proposed amendments to the State Constitution which were
agreed to for a first time by the General Court sitting as a
legislative constitutional convention in 1968, viz. : (a) a legislative
constitutional amendment providing for the decennial apportion-
ment of the Commonwealth by the General Court into 40 equal
senatorial and 240 equal representative districts based on popula-
tion (Senate, No. 1206); and (6) an initiative constitutional
amendment which would reduce the size of the House of Repre-
sentatives from 240 to 160 members, provide for single-member
House districts and for 40 senatorial districts based on legal voters,
and vest the responsibility for drawing such district boundaries in a

state apportionment commission instead of the General Court
(House, No. 3766). This report was required by the joint order,
House, No. 4910, adopted by both branches of the General Court in
July of 1968.

The Legislative Research Bureau is limited by law to “statistical
research and fact-finding.” Therefore, this report contains factual
material only, without recommendations by the Council or Bureau.

Cl)t Commontoealtl) of Massachusetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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It does not necessarily reflect the opinions of the undersigned
members of the Legis ilative Research Council.

Respectfully submitted,

MEMBERS OF

Joseph D. Ward of Worcester,Sen.
Chairman.

Joseph B. Walsh of Boston,Rep
Vice Chairman

Andrea F. Nuciforo of Berkshire.
John F. Parker of Bristol.

Sen.
Sen.
Sen.
Rep.
Rep
Rep.
Rep,
Rep,
Rep
Rep

Allan F. Jones of Cape and Plymouth.
Joel S. Greenberg of Pittsfield.
Charles F. Flaherty, Jr. of Cambridge.
David J. O’Connor of Boston.
Sidney Q. Curtiss of Sheffield.
Harrison Chadwick of Winchester,
J. Hilary Rockett of Marblehead.
Walter W. O’Brien of Raynham.

THE LEGISLATIVE RESEARCH COUNCIL.
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To the Memb :he Legislative Research Council:

Gentlemen:-—House, No. 4910 of 1968, the “omnibus” joint
order reprinted on the inside of the front cover of this report,
requires the Legislative Research Council to study four proposed
constitutional amendments which were agreed to for the first time
by the 1968 General Court.

Because they are related substantially to the same subject
matter—the size and method of apportionment of the General
Court—two of these proposed constitutional amendments are dis-
cussed together in this report, namely: (a) Senate, No. 1206 of
1968 which retains the present 40-member Senate and 240-member
House while changing the apportionment criteria and procedure,
and (6) House, No. 3766 of 1968, an initiative proposal which
would reduce the House from 240 to 160 members and likewise
establish new apportionment standards and procedure. Under the
first measure, the boundaries of state legislative districts would be
drawn by act of the General Court, whereas such boundaries would
be composed by a state apportionment commission under the latter
proposal.

The scope and content of the report submitted herewith have
been limited to factual data without recommendations. The prep-
aration of this document was the primary responsibility of James
Hugh Powers of the Bureau staff.

Grateful acknowledgement for their generous assistance is made
to the legislative research and reference agencies of other states,

and to those state legislators, other state officials and civic groups
in Massachusetts, who cooperated in this study.

Respectfully submitted,

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bure

LETTER OF TRANSMITTAL TO
THE LEGISLATIVE RESEARCH COUNCIL.
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House, No. 300 of 1969, was introduced by Representative John R
Buckley of Abington and others on behalf of the Committee for a
Modern State Legislature, with the support of the Massachusetts Leaguehe support of the Massac
of Women Voters. It would (1) reduce the present 240-member Hou
of Representatives by one-third (80 seats) to 160 members, (2) chan
the procedures and criteria prescribed in the Constitutic
tioning the House of Representatives, the Senate and —to a lesser
degree the Executive Council and in connection therewith (3) regu-
late cer
the mer

hough a majority of
legislative con

tional convention voted against th
(166 nays us. 85 yeas), it continu
because it received the affirmative
convention membership.

proposal on June 5, 1968:s

to advance toward the 1970 ballot
tes of a least 25% (70) of the total

The second alternative proposal eprinted as House, No. 4812 of 1969,
n House Speaker, Robert H. Quinnhwas proposed originally by
General of the Commonwealth. This
nt would leave the membership of

of Boston, who is now the Attomej
legislative constitutional amendmi
tlie House of Representatives at 24‘ i, but would make extensive revisions
in the procedures and criteria governing the apportionment of the two

�
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branches of the General Court and of the Executive Council. Those
revisions seek to bring Massachusetts into compliance with the “one
man, one vote” requirements of the Equal Protection Clause of the
Fourteenth Amendment of the Federal Constitution as interpreted by
the United States Supreme Court. The Quinn proposal was revised and
“agreed to” by a legislative constitutional convention on July 15, 1968
(181 yeas vs. 66 nays).

If both of these conflicting constitutional proposals receive a majority
of affirmative votes at the 1970 state election, the measure receiving the
largest such vote will prevail, according to present constitutional re-
quirements. In addition, the affirmative vote cast at that election foA
the initiative proposal, House, No. 300, must also equal not less
30% of the total vote cast thereat.

Constitutional Requirements. The Massachusetts Constitution pro-
vides for a bicameral General Court including (1) a 240-member House
of Representatives, which is apportioned by joint action of the General
Court and county apportionment authorities, (2) a 40-member Senate
which is apportioned by statute alone, and (3) an Executive Council,
eight of whose members are each elected from as many statutorily de-
fined districts. Such apportionments must occur immediately after each
mid-decade state decennial census, according to the following eight
requirements of constitutional amendment Articles XXI (1857), XXII
(1857), and LXXI (1930) as affected by opinions of the Massachusetts
Supreme Judicial Court:

(1) The State Secretary must conduct a state census midway in each
decade of “inhabitants” and “legal voters” in each Massachusetts munici-
pality. By judicial interpretation, “inhabitants” are defined as persons
legally domiciled in their communities, and “legal voters” are individ-
uals duly registered as voters of their city or town.

(2) At its first regular session following each such state decennial
census, the General Court must by statute apportion to each county a
number of House members proportionate “as nearly as may he to the
county’s share of all Massachusetts legal voters. However, since
legal voter basis of apportionment has been found inconsistent with
federal constitutional requirements so far as Massachusetts is concerned,
the courts have held instead that an “inhabitant” or citizen population
basis of apportionment must be substituted. In this apportionment, the
Town of Cohasset in Norfolk County is treated as part of neighboring
Plymouth County, and every countv receives at least one representative
seat.

Massachusetts Legislative and Executive Council Apportionment.
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(3) At the same time the General Court must also determine by
statute whether the division of each county into representative districts
is to be performed by either (a) the county commissioners of that county
or (b) a statutory “board of special commissioners” in such county. In
practice, such divisions are unnecessary in the two island counties of
Nantucket and Dukes which do not have the population for more than
one House district, and in Suffolk County where apportionment respon-
sibilities are vested in a special Suffolk County Apportionment Com-
mission.

(4) The State Secretary must certify to the aforesaid county appor-
•4# turning authorities the number of House members which voters of their
wrespective counties are entitled to elect under the above apportionment

law.
(5) Within 30 days following that official notice, the county appor-

tioning authorities must divide their counties into representative dis-
tricts of contiguous territory. These may be single-member, double-
member or triple-member districts, provided that each legislator to be
elected represents “as nearly as may be” an equal number of legal
voters (now, by court mandate, an equal number of inhabitants). Towns
of less than 12,000 inhabitants, precincts of larger towns, and city wards
may not be split to form any such House district. Furthermore, by
judicial ruling the municipal, ward and precinct boundaries used in this
process must be those in effect as of January first of the state decennial
census year.

(6) At the first regular session, following the state decennial census,
the General Court must establish by statute 40 single-member senatorial
districts and the eight single-member districts of the Executive Council.
Such districts must contain “as nearly as may be” equal numbers of legal
voters, and consist of contiguous territory. City wards and towns may
not be split in forming senatorial districts and, insofar as possible, such
districts may not unite two or more counties in whole or in part.

(7) The above revision of districts must be completed within 34
months following the state decennial census year, in time to govern the
elections of state legislators and executive councillors who take office on
the first Wednesday of the fourth January following that census (e.g.,

the years ending in “9”).
(8) The General Court may limit the time within which such appor-

tionment plans may be challenged in the state courts. However, such
state restrictions will not bar recourse to the federal courts at any time.

Present House Districts Based on 1965 State Census of Inhabitants.
By a 1967 statute (c. 877), the Commonwealth was divided into a total
of 175 representative districts, of which 119 elect one representative
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each, 47 are two-member districts and nine are three-member districts.
This law also assigned one representative each to the insular counties
of Dukes and Nantucket whose respective populations are far below the
“apportionment norm”.

Based on the statewide average count or “apportionment norm” of
22,063 inhabitants (state citizens) per representative, districts repre-
sented by 196 of the 240 House members have an inhabitant per repre-
sentative ratio falling within the “reasonable” variation of from 15%
below to 15% above the apportionment norm advocated by the American
Political Science Association and supported by some federal court deci-
sions in regard to the larger state houses of representatives. That 30-
point percentage spread reflects a range of from 18,754 to 25,372 inhabi-
tants per state representative.

Of the remaining 44 House members, 28 have inhabitant per repre-
sentative ratios which exceed the -)-15% “ceiling,” with resulting under-
representation of their district populations; and 16 House members have
such ratios which fall below the —15% “floor” by greater variations,
indicative of overrepresentation of their respective district populations
in the House. The largest mainland House district (12th Plymouth) is
1.82 times the size of the smallest mainland representative district (2nd
Suffolk) and 8.05 times the size of the smallest state representative dis-
trict (insular Nantucket).

Of the 175 House districts, 98 (with 54.8% of the state “inhabitant”
population) elect exactly one-half (120) of the 240 representatives,
while the remaining 120 House members are chosen from 77 districts
containing 45.2% of that“inhabitant” population.habitant” population.

Present Senatorial and Executive Council Districts Based on 1955
State Count of Legal Voters. Because of gubernatorial vetoes in 1967
and 1968 of two measures which would have redivided the state into
new senatorial and executive councillor districts based on “inhabitants,’
the Senate and Executive Council continue to be elected from districts
drawn by a 1960 law (c. 432) according to their numbers of legal voters
as reported in the 1955 state decennial census.

established, the 40 senatorial districts were well appor-
■oned, 29 of them falling within ±5% of their statewide apportionment1

lorm of 62,765 legal voters per senator, with no district then exceeding
However, severe malapportionment of the Senate ha:

resulted with the passage of time and with new court opinions indicat
mg (a) that “inhabitants” rather than “legal voters” must be the appor-

:1 (b) that state senatorial apportionment ratios exceed-tion;
ing ±lO% are judicially unacceptable. Currently, 26 of the 40 Senate
districts vary by more than ±lO% from the 1965 “inhabitants per
senator norm of 132,382, and the most populous Senate district (Middle-
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sex-Worcester) is 2-Vz times the size of the least populous district (3rd
Suffolk). These distortions are reflected in the eight Executive Council
districts composed in each instance of five senatorial districts.

The General Court is now in the process of creating a joint committee
to bring in a new plan of senatorial and councillor districts which will
conform to applicable requirements of the state and federal constitu-
tions (Senate, No. 1250 of 1969).

Difficulties Posed by Massachusetts Constitutional Requirements.
Aside from the normal political hazards posed by gubernatorial vetoes
of legislative reapportionments laws, the General Court must also con-
tend with a variety of state constitutional provisions which complicate
unduly the task of producing legislative districts consistent with “one
man, one vote” standards proclaimed by the state and federal courts.
Among the more important of these state constitutional defects are the
following:

(1) State constitutional specification of “legal voters” rather than
“inhabitants” as the apportionment criterion has resulted in a conflict
with “one man, one vote” rulings of the United States Supreme Court
which has held that “legal” or “registered” voters may be used as the
basis of apportioning a legislative body only if the same apportionment
can be achieved in terms of (a) total state population, or (b) state
citizen population, or (c) state voting age population. Because of low
voter registration in certain areas of the state (notably in city wards
inhabitated by the urban poor), a “legal voter” apportionment plan
cannot be devised in Massachusetts to coincide with these federal con-
stitutional population-apportionment standards. This situation has stimu-
lated litigation and has forced the General Court to seek judicial assis-
tance in preparing an acceptable apportionment basis.

(2) The division of responsibility for House apportionment between
the General Court and the 12 mainland county apportionment author-
ities (a) has impeded efforts of the Legislature to assure uniform compli-
ance by these authorities with state and federal constitutional standards
in forming state representative districts, and (b) has incorporated in
districts all the weaknesses and irrationalities of county boundaries in
Massachusetts, especially in the Boston metropolitan area. In many
instances, the malformation of House districts from the federal consti-
tutional viewpoint is directly attributable to these county boundary
limitations.

(3) Traditionally, the Massachusetts Constitution has been construed
to guarantee at least one state representative to each county regardless
of its population size. Accordingly, one House seat each has been
assigned to Nantucket County (3,714 inhabitants, e.g. 83.1% below the
statewide apportionment norm of 22,063 inhabitants per representative)
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and to Dukes County (5,938 inhabitants, e.g. 73% below that norm).
In other states with smaller houses of representatives, such county
guarantees have been held invalid by the federal courts; and they are
now being challenged in the Federal District Court at Boston. Opinions
of the United States Supreme Court and of the Massachusetts Supreme
Judicial Court indicate that the two “undersized” island county districts
may be acceptable to the federal courts in the large 240-member Massa-
chusetts House of Representatives provided that all mainland state
representative districts are kept within judicially acceptable variations.
However, due to present state constitutional limitations, the General
Court cannot assure that mainland conformity.

(4) State constitutional prohibitions against the partitioning of city
wards in forming legislative districts pose extraordinary difficulties in
shaping House districts, even multiple-member districts, because of the
configurations of these wards, the primary role of wards in respect to
the “one man, one vote” election of city councilmen, and the failure of
the great majority of Massachusetts cities to realign then- wards decen-
nially in conformity with constitutional and statutory requirements.
Where city wards malapportioned in respect to the election of city
councilmen are also used to form House districts, they are subject to
judicial attack on “one man, one vote” grounds, with resulting hazards
to state legislative apportionment and confusion to local electorates
(when the city is required to have two sets of wards, the old ones for
state elections, and new equalized wards for city elections).

(5) State constitutional clauses permitting two-member and three-
member state representative districts make no provision to prevent one
geographical area of such a district from electing all the representatives.
The United States Supreme Court has held that multi-member state
legislative districts are constitutionally suspect if they are not sub-
districted to assure a residence distribution of their legislators, or if
so contrived as to cancel out the voting strength of any political or
racial element.

4pportionment of Other Elected Bodies in Massachusetts.
Congressional Districts. The Federal Constitution and statutes provide

for the apportionment of seats in the United States House of Represen-
tatives among the states in proportion to their populations as deter-
mined by the federal decennial census, each state being entitled to at

least one congressman. The individual states determine by statute the
boundaries of their respective congressional districts (Art. I, s. 2).

Accordingly, Massachusetts was allotted 12 of the 435 congressional
seats following the 1960 federal census. Subsequently, a 1962 Massa-
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chusetts law (c. 315) divided the state into 12 congressional districts
which ranged from 11.6% above the Massachusetts norm of 429,048
persons per congressman to 12.4% below that norm. However, in 1967
the Federal District Court at Boston held these variations to be too
great, and invalidated the 1962 plan. Consequently, the General Court
enacted, and the court approved, a new plan of 12 congressional dis-
tricts varying from 9/10 of 1% above to 1.1% below the 1960 Massa-
chusetts congressional apportionment norm. In all probability, this
scheme is the most equitable congressional districting plan in the nation,
so far as population equality is concerned.

Local Elected Bodies. In Massachusetts, the election of local officials
to represent wards or precincts is regulated by statute rather than by
specific state constitutional provisions.

The 14 Massachusetts counties possess no legislative powers and
hence have no legislative bodies. All their officials are elected at-large
rather than from districts, and have administrative duties only.

Traditionally, the Massachusetts statutes have provided for the appor-
tionment of local elected bodies, and the equalization of city wards and
precincts, and of town precincts or districts, on the basis of legal voters.
City wards, and precincts of limited town meeting towns having a total
town population of 12,000 or more, are required to be realigned to con-
tain “as nearly as may be” equal numbers of legal voters in 1974 and
every tenth year thereafter (G.L. c. 54, ss. 1 and 9A). However, since
1968 at least one city (New Bedford) has apportioned its wards on an
“inhabitant” basis, in conformity with recent federal court opinions re-
quiring local elected bodies to be apportioned on an “acceptable” popu-
lation basis. As in the case of state legislatures, it appears that such local
bodies may use legal voter apportionment only if resultant districts can
also be obtained under one of the three “population bases” approved by
the federal judiciary.

Widespread malapportionment of city wards is the present rule in
Massachusetts, due to the failure of city councils for many years to
realign their wards on a “one man, one vote” basis conformable to state
law. Of the 28 cities electing ward councilmen, only five have wards
which are within ±15% of the inhabitant per ward councilman appor-
tionment norm (Fitchburg, New Bedford, Newburyport, Peabody and
Pittsfield). In the remaining 23 cities with ward councilmen, and in the
11 cities electing at-large councilmen only, variations from the ward
norm run as high as 120.2% above and as low as 84.2% below the ideal
figure. Hence, the possibilities of litigation in this area, and of resulting
difficulties in election administration, are enormous.

In the 42 towns with “limited” or “representative” town meetings whose
members are elected from precincts or districts, less severe variations
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are reported. Population-apportionment data for these town meetings
in 1968 was not available, and hence comparisons had to be restricted
to the available legal voter information. On that basis, 26 of the 42 town
meetings adhered reasonably close to the ±15% variation from their
legal voters per town meeting member apportionment norm; another
eight of these towns reported excessive variations; and the apportion

was not reported. Among the
ible ±15% variation, deviations

Rom the norm ran as high as -1-63.7% and as low as —34.4%

One Vote” Criteria.
s Supreme Judicial Court ruled that

United States Supreme Court dismissed as “political
complaints that particular mal-

essional and state legislative districts violatedi

iherent rights of citizens under the Equal Protection of the Laws
Clause of the Fourteenth Amendment of the Federal Constitution. How-

anished with the landmark “one man,,1

one vote” decisions of the Court in Baker vs. Carr (re Term.) in 1962,
in six cases grouped as Reynolds vs. Sims (re Ala., Colo., Del., Md., N.Y
and Va.) in 1964, in Westberry vs. Sanders (re Ga.) in 1964, Burns vs.
Richardson (re Ha.) in 1966, Swann vs. Adams (re Fla.) in 190/,
Kilgarlin vs. Hill (re Tex.) in 1967, and Avery vs. Midland (re Tex.) in
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1967. All these cases related to state legislatures, ex 17

Westberry decision re congressional districts and (b) tl
re local gove

In essence, these Court opinions, and subsequent c
of the Federal Supreme Court, lower fi
laid down certain major criteria to guide congressional
lative apportionment, based he proposition
must as nearly as possible 1
tora! system. Among these criteria are the followin

Tl i

Protection Clause of tl
is unconstitutionally ir
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compared with the votes of citizens living elsewhere in the state
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X

are

4

t
s
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popul

ionalhe
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n per legislator ratios and are not so devised as to

cancel out unreasonably the voting strength of any political or racials

eleme
Application of th irtionment of local

elected bodies has follow first in the state courts (Ohio in
1962), then in the federal district courts (Maryland in 1964), and
finally, in a United States Supreme Court decision involving a Texas
local government entity in 1968.
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Initiative Petition Proposal, House, No. 300 of 1969.
Provisions of Proposal.

The initiative petition proposal of Representative John R. Buckley, the
Citizens’ Committee for a Modern Legislature and the Massachusetts
League of Women Voters, reprinted in House, No. 300 of 1960 would
establish the following apportionment procedure of seven steps:

(1) In 1972, and in 1980 and every tenth year thereafter, the State
Secretary must undertake a census which would list legal voters accord-
ing to their residence as of January first of the census year. He could
contract with “any federal, state or local agency” to gather this census
data.

(2) By October first of the census year, the State Secretary must
certify the numbers of legal voters in each city or town to the Chief
Justice of the Superior Court, the Governor, the General Court and to
the respective cities and towns.

(3) By January first of the following year localities would be required
to divide themselves into city wards and precincts, or town precincts,
as the case may be, no such precinct to contain more than 2,500 legal
voters. They must then notify the Chief Justice of the Superior Court,
the Governor and the General Court of their new plans of wards and
precincts by January 10th. Localities would not be required to use these
wards and precincts to elect their municipal officials.

(4) On January 15th of the year following the census, a State Appor-
tionment commission of 15 members must be appointed to divide the
Commonwealth into 40 single member senatorial districts and 160 single
member representative districts. Of these 15 commissioners, five each
are to be appointed by the Chief Justice of the Superior Court (who
would designate the Chairman), the Governor and the General Court.
Such senatorial and representative districts of “compact and contiguous”
territory and as nearly as may be equal numbers of legal voters must
be established by the commission by July 15th of the year following the
census. No precinct of less than 2,500 legal voters could be divided in
forming these districts. If any city or town has not equalized its wards
or precincts as required under step (3) above, the commission itself must
divide the community into “proper” wards or precincts as the case may
be.

(5) The commission must then make an official report relative to
its plan of senatorial and representative districts based on the 1972
census which would govern the election of legislators in November 1974
who are to be seated in January 1975. Following the 1980 census, sub-
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sequent decennial plans of districts would govern the election of legis-
lators in November of the year ending in “2” who are to be seated on
tlie first Wednesday of the following January.

(6) A plan of legislative districts could be challenged in whole or in
part by any Massachusetts voter before the Supreme Judicial Court,
which would be empowered to correct such plan itself or to order the
State Secretary to do so, subject to court approval.

(7) The foregoing procedures would relate only indirectly to the
Executive Council districts, which would continue to be established by
statutes of the General Court, each such district being composed of five
contiguous senate districts.

Aside from these procedural changes. House, No. 300 would also
standardize residence requirements for the election of representatives,
senators and executive councillors (one year’s residence in the state, and
residence in the district when elected).

Pros and Cons of Apportionment Provisions.

Apportionment of Legislature by State Apportionment Commission.
Proponents of House, No. 300 contend that the only way to assure a
prompt and reasonably fair periodic redivision of Massachusetts into
senatorial and state representative districts is to vest that responsibility
in an independent commission rather than in the General Court. In the
view of initiative petition supporters, members of the Legislature are
too preoccupied with perpetuating their own tenure and with partisan
considerations to fulfill these apportionment responsibilities which are
concerned first and foremost with constitutional standards. Proponents
further stress that when new districts must be established by statute
there arises the hazard of political deadlocks between (a) the two
branches of the Legislature, and (b) the Governor and the Legislature.
On this score they cite the long delays in redistricting the House after
the 1855 state census (eight years) and the Senate after the 1965 census
(it is still not reapportioned).

Proponents note that 19 other jurisdictions now use some form of
commission to reapportion their legislatures, including: (a) eight juris-
dictions where apportionment is by the commission alone (Ark., Ha.,
Mich., Mo., N.J., Ohio, Pa. and P.R.); (b) eight states in which a
commission reapportions the legislature if the latter fails to do so itself
within certain time limits (Ariz., Calif., Conn., 111., N.D., Okla., S.D.
and Tex.); and (c) three states in which such a commission serves in
an advisory role to the apportioning authority (to the Governor in
Alaska, and to the Legislature in Delaware and Vermont).
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)pponents of House, No. 300, who believe that the apportionment
responsibility should be concentrated in the General Court, reply thatdative awareness of “one man, one vote” pressures from the courtse awareness of one m

rake significant future delays in the passage of reapportionment legis-20

tion unlikely. They cite the Congressional Redistricting Act of 1967 as
evidence of the new awareness” of fair districting principles by the

rt. Observing that legislative districts ordained by commis-
idated by the courts in other states, these opponents

amissions are no more infallible than their state legis-

Opponents also criticize the proposed composition of the State Appor-
MIPIPPt r'AmmKcimi Tlim; nln’onf fKo inoTnrt/w« * ■ .tionment Commission. They object to the inclusion of judicial appointees

on the commission as violating the spirit of the Separation of Powers
Doctrine of the Massachusetts Constitution, and they foresee undesirable
political pressures on the judiciary resulting at apportionment time.
Opponents complain that the proposed commission may not be truly
representative of the state population, party enrollments and other
interests. And they object to the absence of provisions prohibitingf they object to
commission members from seeking election in the districts they helpedr

t least within a specified period. They also assert that the
proposal is “vague” as to what happens if one of the appointing author-
ities neglects to make its appointments to the commission.

Judicial Review of Apportionment Plans. Proponents of the initiative7

proposal assert that its judicial review provisions afford greater protec-
tion to the people’s right of fair representation and to the exercise of
the franchise than either the present Constitution or the alternative
Quinn proposal. The Supreme Judicial Court would have original juris-
diction in regard to challenges of state legislative districting plans; the
Court could redraw such plans itself or direct the State Secretary toredraw such plans

do so; and any voter of the Commonwealth may seek judicial review of
r thereof.any such plan t

object to the last-named provision permitting any Massa-
chusetts voter to challenge a plan, whether or not such person lives in analle

underrepresented (oversized) senatorial or representative district. Cur-
rently, a voter may sue only when his own vote is depreciated either (a)
by underrepresentation of the population of the district in which he

(b) unconstitutional gerrymandering. Opponents fear that
;e of this policy will generate “nuisance” litigation.

Legal Voter vs. Inhabitant Apportionment. House, No. 300 provides
for apportionment of the Legislature on the basis of “legal voters,” that
phrase being defined in this measure as including “a person who may
claim the right to vote” under the provisions of Constitutional Amend-
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inent Article 111. The latter article provides that, with certain excep-
tions, any citizen aged 21 or over who has resided in Massachusetts for
one year and in his municipality for six months “shall have a right to
vote” in state elections. The Declaration of Rights of the State Ct
tion also guarantees the right to elect, and to be elected to public offices.
to inhabitants of the Commonwealth possessing these voting qualifica-
tions (Art. IX). The Supreme Judicial Court has construed “legal voters”
under present constitutional provisions to mean “registered voters” only.

Proponents of House, No, 300 explain that their measure would in
effect equate “legal voters” to voting
legislative apportionment purposes,
proved by the federal courts. They
census takers will encounter no difficu
status of individuals residing in places

age state citizen nopulation for

I lopulation-based” formula ap-
anticipate that properly trained

y in determining the “legal voter'
isited during the census

Opponents respond that if He No. 390 does in fact redefine a
“legal voter” as one who “mav claim the right to vote,” it will create
problems in the administration of elections inasmuch as it allegedly
would entitle any person who appears at the polls to demand a ballot
whether he is actually a registered voter or not. On the other hand, say

opponents, if House, No. 300 does not change the present definition of
“legal voters,” then it would not result in a population-based legislative
apportionment acceptable to the courts

Census Aspects. House, No. 300 would repeal the constitutional pro-
visions requiring a mid-decade state decennial census, and provide in
stead for a state census coterminous in time with the federal decennial

h years ending in “0”). It would permit the State Secretary tocei

contract with the United States Census Bureau for collection of the
“legal voter” data needed for legislative apportionment purposes. With
this option, Massachusetts could adopt the census practice of 47 other
states which no longer conduct separate state censuses and which use
federally collected information for legislative apportionment. These pro-

ponents note that the Commonwealth by statute could either retain its
mid-decade census for other state purposes or abolish it, with financial
savings to the state, city and town treasuri

Opponents complain that procedures prescribed by House, No. 300
for the collection of “legal voter” information and for its certification
to localities are awkward, and that they would greatly add to the work-
load of the State Secretary’s Department because of time limitations
applying to the compilation and distribution of the required data.

Abolition of Multi-Member House Districts. Both pending constitu-
tional proposals. House, Nos. 300 and 4612 would scrap multi-member
districts and require single-member House districts only.
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Proponents of both measures regard multi-member districts as un-
desirable in that they (a) lend themselves to gerrymandering which
cancels out the voting strength of political and racial elements contrary
to federal constitutional requirements, (b) impose heavier political
campaign costs upon candidates for legislative seats, and (c) also in-
volve heavier legislative workloads for their legislators inasmuch as the
legislator in the multi-member district must serve its entire population,
not just a portion of it. Insofar as House, Nos. 300 and 4612 would per-
mit city wards to be partitioned along their precinct lines for apportion-
ment purposes, they eliminate the need of multi-member districts, now
necessary by reason of tire currently indivisible wards.

On the other hand, advocates of multi-member districts argue that
residents of those districts have better representation because they
have more House members representing them. They claim that there is
no empirical evidence showing that representatives from multi-member
districts are less responsive to their constituencies than their single-
member colleagues. Legislators from these large House districts are
seen as less parochial, and more responsive to issues and to their political
parties.

County Limitations. House, No. 300 would eliminate all involvement
of county officials in the Legislative apportionment process, and county
boundary requirements, including the allocation of seats on a county
basis which results in the guarantee of one House seat to each county
regardless of population size.

Initiative petition proponents argue: (a) that there is no sound reason
for involving county officials in the apportionment of the House; (b)
that such involvement is an invitation to county political mischief at
the expense of members of the General Court; (c) that county boundary
limitations result in automatic malapportionments of House districts, and
difficulties in forming Senate districts, especially in the Boston area; and
(d) that the present practice of guaranteeing one House seat to each
county is of doubtful constitutionality federally, especially if the House
membership is reduced from 240 to 160 representatives.

Opposition arguments, which bear directly upon the proposed reduc-
tion in the membership of the House of Representatives, are outlined
below. In the main, they are concerned with preserving the distinctive
House representation of insular Dukes and Nantucket counties.

Municipal Limitations. House, No. 300 requires cities to redivide
themselves decennially into wards and precincts, and towns of more
than 2,500 legal voters to divide themselves decennially in precincts,
which they shall not be required to use for the election of municipal
officials. Such city and town precincts are not to contain more than



No. 5309.1969.] HOUSE

2,500 legal voters, and would serve as the basic “building blocks” for
the formation of state legislative districts.

In the view of initiative petition proponents, the removal of present
constitutional prohibitions against splitting wards and the substitution
of the foregoing uniform precinct requirement for all cities and towns
is essential for the formation of 160 single-member state representative
districts of the right inhabitant sizes. On the other hand, critics protest
the division of city wards among state legislative districts on adminis-
trative grounds, alleging that it will complicate the printing of ballots
for use in those wards in state elections.

Residence Qualifications of Legislators and Executive Councillors.
Proponents of House, No. 300 regard as obsolete and inconsistent exist-
ing constitutional provisions (a) which require executive councillors to
have resided in the state for five years prior to their election but do not
require them to live in their districts after election, (b) which require
senators to have that five-year residence in the state prior to their elec-
tion and to remain residents of their districts, and (c) which specify one
year’s residence in the state prior to election, plus post-election residence
in their districts, for state representatives. Sponsors of the initiative peti-
tion hence favor placing executive councillors and senators on the same,
more liberal footing with state representatives in respect to these resi-
dence requirements in order to stimulate competition for these offices
and to accommodate the greater modern-day mobility of the population.

Opponents foresee no great political dividends for voters in this
change, since to be successful most senatorial and executive councillor
candidates must have been active in their areas for some time.

Pros and Cons of Reducing House of Representatives to 160 Members.
The initiative petition, House, No. 300 of 1969, proposes constitutional

changes to reduce the House of Representatives from its present member-
ship of 240 to a new membership of 160 state representatives chosen
from single-member districts. In the past, the House membership under
the Constitution of 1780 has varied from as few as 195 seats (1780) to
as many as 749 (1812); the current level of 240 seats was fixed by a
Constitutional Amendment of 1857 effective the following year. In gen-
eral, proponents of the smaller House contend that it will be a more
responsive, efficient and effective legislative body, if properly supported
with staff and facilities, than the current 240-member House. Opponents
dispute these claims, and assert that the initiative measure is a “numbers
game” which places too much blame for legislative ills on the size of
the House and makes unrealistic promises of benefits to be obtained by
reducing its membership by one-third.
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’ve Sizes of House in Massachusetts and Other States. Sup-
porters of the initiative petition consider the Massachusetts House ofRepresentatives larger than it need be to afford satisfactory represents
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Visibility and Quality of Representation. Proponents
le that it will produce a more responsive,

ntalion than the larger 240-
iceedincs and debates in

er body will be shorter and sharper, and that the prestige of
individual legislators will be enhanced and their opinions more perccp- £vill he enhanced and

constituencies, better salaries and better
ing made possible by a smaller body. Proponents expect that in

the 160-member chamber, legislators will be more independent of lobby
and House leadership pressures than at present. While each represen-
tative would have to serve about one-third more people in the smaller
Plouse, proponents see no loss of “close” representation if proper staff
md facilities are provided to the House. They forecast a House more
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concerned with statewide issues, and less preoccupied with “errand
boy” duties and purely local matters.

Opponents of House, No. 300 respond that “reductionists” fail to
appreciate the total range of duties and functions which the public
expects its individual state representatives to perform. In particular,
they complain that the “errand boy” criticism overlooks the very impor-
tant "mediator” function performed by House members in helping con-
stituents through the maze of state government. This “mediator” role
is seen as vastly more important to inhabitants of underprivileged areas
than to more fortunate parts of the state. Opponents also question the
existence of any correlation between the size of a legislative body and
its quality; they point out that the kind of public criticism being directed
against the General Court is also being experienced by the smaller legis-
latures of other states; and they insist that the Massachusetts House
ranks high among such bodies nationally for the quality of its legisla-
tion.

Geographical Sizes of House Districts. Defenders of the 240-member
House state that any reduction in its size would increase the geographi-
cal sizes of rural districts or necessitate the combining of rural com-
munities with larger towns which would dominate the election of the
district’s representative. They also protest that the distinctive represen-
tation of the two island counties would have to he sacrificed in a 160-
member House because of “one man, one vote” considerations.

Proponents of the 180-memher House emphasize, in return, that Massa-
chusetts is a very small state geographically, one easy to get around in,
and hence no major problem so far as the matter of rural districts is
concerned. They note that geographically the new districts for the 160-
member House will be one-quarter the size of existing Senate districts
and only one-third larger than the present House districts. Proponents
dismiss the “distinctive representation” argument re the island counties
on the grounds that the “one man, one vote” criterion requires people

not geography to be represented; they also observe that “special
case” treatment could be claimed by nearly every community (includ-
ing, for example, the urban ghettos).

Campaign Costs and Lobby Pressures. Critics of a 160-member House
argue that a shift to such a body, with larger resulting House districts,
will entail increased election costs for candidates for House seats, and
that as a consequence such candidates will be made more dependent
upon pressure groups for campaign contributions with a resulting loss
of personal political independence. Moreover, it is argued that as a
general proposition larger districts will diminish the incentive of candi-
dates otherwise qualified but of limited financial means to seek service
in the General Court.
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Proponents of the 160-member House say that these election costswill he lower than like costs being incurred now in the multi-member
districts, and they suggest tighter laws controlling campaign contribu-
tions and spending as a remedy to what is a nationwide problem.

Minority Group Voice. Advocates of the proposed 160-member House
of Representatives believe that ethnic and political minorities espe-
cially those now submerged in multi-member districts will benefit
from House, No. 300 because of its requirement of single-member dis-
tricts, because of the tendency of certain of these groups to congregate
voluntarily or involuntarily in particular neighborhoods, and
these minorities so situated will be assured representation in proportion
to their numbers of “legal voters” like everyone else. Proponents thus
see adequate minority representation in a 160-member House as a
matter of proper political organization of such minorities to win elec-
tions.

Critics of House, No. 300 disagree. In their view, the increase in the
sizes of House districts required in the smaller body will reduce the
numbers of Negro legislators elected from Boston and make more diffi-
cult the election of representatives of that race from other parts of the
state. These critics are especially concerned with the impact of House,
No. 300 on representational needs of Black neighborhoods in Boston and
other cities whose city councils are elected wholly at-large against a
background of local ethnic politics. In such cases, the state representa-
tive district usually affords Black residents their only opportunity for
area representation in government.

Impact on Legislative Operations and Costs. Proponents of a reduc-
tion in the size of the House view it as but one part of an overall pro-
gram for modernizing the General Court. Thus, while the elimination of
80 House seats would reduce the total annual expense of the present
House by about $1,158,000, this saving plus other funds would be applied
by proponents to additional professional staffing and better facilities for
both branches of the General Court. Proponents thus hope to restore the
balance of power between the legislative branch on the one hand, and
the executive branch on the other which has undergone much strengthen-
ing in recent years. Proponents feel that a smaller House could oversee
executive branch activities more effectively and transact its legislative
business more efficiently. They believe that the committee system of a
160-member house can function as well in Massachusetts as in the
smaller houses of other states, if supported with qualified staff. They
anticipate a smaller volume of bill introductions in a 160-member house
than in the present 240-member chamber.
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Critics of the proposed 160-member House assert that there is little
merit in the assumption that a smaller House will be more efficient. They
stress the quality and experience of the House leadership, faithful adher-
ence to good procedural rules, good legislative staffing and modernized
facilities as being far more important to an efficient and responsive legis-
lative operation. They feel, therefore, that advances in these areas would
be far more productive of real results than changing the size of the
House, whose costs now account for about 4/10 of 1% of the annual
operating budget of the state government. Opponents of reduction com-
plain that it would hurt the committee system by reducing the number
of legislators available for service on the standing committees and
special committees of the General Court, and on special (interim) com-
missions. They do not foresee any “major” reduction in bill introductions
in the House or any shortening of legislative sessions as a consequence
of the elimination of 80 House seats.

Legislative Salaries. Proponents of a smaller House predict that the
public would be more receptive to higher salaries and expense allow-
ances for state legislators if there were fewer of them. Opponents see
little likelihood that salary increases for 40 senators and 160 representa-
tives will be less controversial politically than for 40 senators and 240
representatives.

Legislative Attitude Toward Reform. Proponents of a 160-member
House state that their initiative petition was necessary because, al-
legedly, the General Court will not voluntarily reduce its own size and
is unreceptive to the reform of its own organization and practices except
under very great pressure. They criticize the General Court for its
unwillingness to let the people vote on other matters of public interest,
such as the abolition of the Executive Council.

Defenders of the 240-member House cite its support of such major
constitutional and statutory changes as a four-year term for the Gov-
ernor and other statewide elected officers, executive branch reorganiza-
tion, municipal home rule, local industrial development, a graduated
income tax, penal and educational reform, reorganization of mass trans-
portation services, etc., as evidence of progressive, reform-minded think-
ing among its members. They doubt that a 160-member House will com-
pile a better reform record.

Quinn Proposal in House, No. 4612 of 1969.
Provisions of Proposal.

This legislative constitutional amendment which would retain the
present 240-member House of Representatives proposes the following
basic requirements for the apportionment of the General Court and
Executive Council:
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(1) In 1971 and every tenth year thereafter, the state must take a
census of the numbers of inhabitants in each local ward and precinct.
This census must serve as the basis for the decennial establishment of
new legislative and executive councillor districts. Transitionally, the
districts existing in 1968 would continue in force until the 1974 state
election, at which time legislators and executive councillors would be
chosen on the basis of new districts to take their seats in January of
1975.

(2) At its first regular session in the year after the decennial census

of inhabitants is taken that is, in the year ending in “2” the General
Court must divide the Commonwealth into (a) 240-member representa-^
tive districts, (b) 40 single-member senatorial districts, and (c) eight
single-member executive councillor districts. These new districts would
govern the election in the year ending in “4” of legislators and executive
councillors to be seated commencing in January of the year ending in “5”.

13) Each of the 240 House districts must contain “as nearly as may
be” an equal number of inhabitants, except that Dukes County and
Nantucket County would each continue to elect a representative not
withstanding their small populations. Each House district would consist
of contiguous territory, without dividing any town of fewer than 6.000
inhabitants among such districts. Insofar as possible, House districts
must be established without uniting in one district (a) two counties or

mties, (b) two towns or parts of two or move
towns, (c) two cities or parts of two or more cities, (d) a city and a
town, or (e) parts of cities and town;

ly, each of the 40 senatorial districts must contain as
he” an eaual number of inhabitants, and be formed ofn

:bout uniting insofar as possible two or moreo
O

counties or parts of two or more counties in a single district. All towns
could be divided along their precinct lines in the forma-i

w

tion of Senate districts. Each Executive Council district continues, as
cut, to consist of five contiguous senatorial districts.i cor

dan of legislative and executive
need in the state courts, within suencouncillor districts could be chal

the General Court may fix by statute,
rwictihifinnal amendment nronOSed in HoUSC, No. 4612A

would make no change in the differentresidence requirements now P ie
C

inaibed for representatives, senators and executive councillors.sr

zuments of Proponents and Opponents.

aponents and critics of the legislative constitutional amendmen
nupuiujiu?) aim umw ta uiv w ~

proposal authored originally by former House Speaker an now
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torney-General Robert H. Quinn debate these seven features of that
measure:

Apportionment bp Legislature. Advocates of House, No. 4612 believe
that most of the serious obstacles to the prompt and equitable reappor-
tionment of the General Court especially of its House of Representa-
tives arise from the “excessive” division of the apportionment respon-
sibility among the General Court, Governor and county authorities, and
“archaic” state constitutional criteria. To overcome these difficulties,
House, No. 4612 would make the General Court the master of its own
reapportionment, subject only to gubernatorial vetoes of redistricting

Af statutes which could be overridden by two-thirds majorities in each
House. Various apportionment criteria would be modified to make them
more consistent with “one man, one vote” standards, and to give greater
flexibility to the Legislature in preparing new plans of districts. Pro-
ponents of House, No. 4612 are convinced that the legislators’ sense of
political self-preservation will cause the General Court to reapportion
itself on time, lest the task be done instead by a judiciary not concerned

urc, but only with the protection ofwith the survival of any political fi
voting rights.

Opponents of the Quinn propos who favor apportionment by a state
commission reiterate their criticisms concerning the alleged excess!asr

preoccupation of legislators with tl icir own tenure, partisan advantage,
and interest group advantage, all at the expense of the rights of the
people to representation according to the guarantees of the Equal
Protection Clause of the Fourteenth Amendment. These opponents com-
plain that apportionments by the General Court in recent years have
been prompt only under threats of judicial action

Judicial Review. Sponsors of House, No. 4612 consider existing con-t

stitutional provisions re judicial review of apportionments to be ade1 review of apportionments to be ade-
quate, and hence suggest no change on tl
inappropriate” the resulting continuation of state constitutional pro-<

visions permitting the General Court, by statute, to limit the time within
which aggrieved citizens may challeved citizens may challenge apportionment plans in the
state courts; it is argued that the only consequence of this practice is
the recourse of such citizens to the federal cour

Inhabitant Apportionment. Backers of the Quinn proposal justify its
he General Court and Executiveinhabitan

Council as beine fully consis vith “one man, one vote” opinions of
the Supreme judicial Court and :ed States Supreme Court
They stress the simplicity and clarity of this “inhabitant” (state citizen)
formula from both tl I and administrative stand-points.istit
and regard it as more nearly reflective of the actual responsibilities of
legislators in respect to their district populations of all ages.
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Opponents, who do not regard children as an appropriate representa-tional factor, prefer to count only voting-age residents. They regard as“absurd” the implication that legislators elected on a voting-age popula-
tion basis will be less attentive to the needs of the young.

Census Aspects. House, No. 4612 would retain the separate state
decennial census, but change it from the year ending in “5” to the year
ending in “1” instead. It would require the census to count “inhabitants”
only, by precincts and by wards, as well as by cities and towns, for
legislative apportionment purposes. Proponents do not consider it
desirable to write much detail into the Constitution re census adminis- Atration, and would leave this to statutes. Some proponents regard state »

census data as being more reliable for apportionment purposes than
federal census data, and are therefore reluctant to abolish the state
census.

Opponents reply that under the terms of House, No. 4612 the census
and apportionment procedure would be initiated in the year following
the federal decennial census, without allowing the state to take advan-
tage of the federal count by contract or otherwise. They point out that
House, No. 4612 would not allow abolition of the state census.

Abolition of Multi-Member House Districts. The pros and cons on this
score have been summarized under this same heading in the review of
House, No. 300 above.

County Limitations. Advocates of House, No. 4612 agree with pro-
ponents of the initiative constitutional proposal that county officials
should have no role in apportioning the House of Representatives, and
that county boundaries should not apply so rigidly to the state legis-
lative apportionment process as to cause automatic malapportionments.
However, these advocates favor (a) retention of the historic, distinctive
representation of the island counties of Dukes and Nantucket, and (b)
a modified county boundary requirement that properly-apportioned
Senatorial and House districts be formed “as nearly as may be” without
crossing county lines (except to prevent malapportionments).

Advocates of the 240-member House provided for in House, No. 4612
are confident that the distinctive traditional representation of the two

island counties approved by the Supreme Judicial Court in 1968 J
can be continued in that large chamber, as part of a “rational state plan ,

devised by the General Court without violence to the Fourteenth
Amendment. Preservation of that island representation is seen as more
possible, since a General Court with full control of House districting
will be able to keep mainland districts within reasonable variations so

that overall they are not menacing to the island counties by comparison.
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Critics of this “island county” feature doubt that it will be sustained
by the federal courts in the case of the 240-member House, and are
certain that it would be unacceptable judicially in a 160-member body.

Backers of House, No. 4612 regard their county line limitations as
no significant barrier to equitable apportionment of the General Court,
in view of the interpretations given by the Supreme Judicial Court to a
similar constitutional proviso now applicable only to the Senate. Oppo-
nents consider this county provision unrealistic and pointless, especially
as applied to the Boston metropolitan area.

Municipal Limitations. Proponents of House, No. 4612 emphasize that
it will permit the division of towns and city wards along their precinct
lines in forming state representative and senatorial districts, but will not
allow towns of less than 6,000 inhabitants to be partitioned among House
districts. In their opinion, this modification of existing state constitu-
tional restrictions is essential if the 240-single-member House districts
are to meet federal constitutional standards of fair representation. Some
opponents criticized as illogical the application of the proposed indivisi-
bility of towns of 6,000 or less in population to House districts rather
than to Senate districts, and foresee resulting complications in the forma-
tion of representative districts in some parts of the State. Objections,
previously noted, are also voiced by other critics in respect to the
proposed division of city wards as complicating ballot-printing opera-
tions.

Submission of Issue to the Voters.
Proponents of the initiative proposal, House, No. 300 of 1969, and the

supporters of the Quinn proposal, both urge approval of their respective
measures by the General Court, so that the electorate will have an
opportunity to pass upon the merits of the two alternative constitutional
amendments at the 1970 state election.

Advocates of the initiative proposal for a 160-member House based on
single-member districts declare that the 150,000 or more signatures
gathered on its behalf is impressive evidence of significant public
support and of a public desire to vote upon the proposition. Likewise,
supporters of the Quinn proposal believe that the urgent need to bring
Massachusetts legislative apportionment procedures into conformity
with the United States Constitution, and the desirability of allowing the
voters to pass upon a 240-member House based on single-member dis-
tricts, warrants its presentation to the electorate as soon as possible.
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CHANGING THE LEGISLATIVE APPORTIONMENT
PROCEDURE AND REDUCING THE SIZE OF THE

LIOUSE OF REPRESENTATIVES.
(Proposed Constitutional Amendments).

Chapter I. Legislative Background.

Origin of Study,

General Background.

By legislative directive, reprinted as italicized text in the
'omnibus” joint order House, No. 4910 of 1968 on page two of this

report, the Legislative Research Council is required to report upon
two related but conflicting proposals for amendments to the Massa-
chusetts Constitution of 1780 which were “agreed to” for a first
time bjr the Senate and House of Representatives sitting jointly as
a legislative constitutional convention in 1968. If similarly “agreed
to” for a second time by such a convention of the General Court in
1969 or 1970, these proposed constitutional amendments will be
placed on the 1970 state biennial election ballot for voter ratifica-
tion.

The first of these proposals was introduced by initiative petition
of Representative John R. Buckley of Abington and others, on
behalf of the Committee for a Modern State Legislature, with the
support of the Massachusetts League of Women Voters. It seeks to
reduce the 240-member House of Representatives by one-third, to
160 members, while leaving unchanged the size of the 40-member
Senate. It would also change the procedures and criteria now
prescribed by the Constitution for apportioning state legislative
districts and executive council districts (House, No. 3766 of 1968;
House, No. 300 of 1969),

€\)c Coramoniuealtlj o£ st^aggac&uscttg
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The second measure, introduced by the then House Speaker
Robert H. Quinn of Boston, would retain the present 240-member
House of Representatives and 40-member Senate but would revise
the procedures and criteria prescribed by the Constitution for
apportioning state legislative districts (House, No. 3681 of 1968;
House, No. 4612 of 1969).

If both of these conflicting proposed constitutional amendments
are submitted to the voters in 1970 and each receives an affirmative
majority vote, then that measure which receives the largest

popular vote will be deemed to have been ratified.
However, if both amendments are approved, but the amendment
proposed by initiative petition fails to receive a vote equal to 30
per cent of the total number of ballots cast at that state election,
the initiative proposal will be deemed to have been rejected. 1

The Massachusetts Constitution has provided for a 40-member
Senate since 1780, for eight elected executive councillors since 1855,
and for a 240-member House of Representatives since 1857. Under
state constitutional provisions quoted in Appendix A of this report
and described in Chapter 11, a complex procedure is prescribed for
the redrawing of senatorial, executive councillor and representative
districts, based on the count of “legal voters” reported by the
state decennial census which is held in the middle of each decade—-
most recently in 1966.2 However, this “legal voter” criterion has
been invalidated by a recent Supreme Judicial Court opinion
holding that “inhabitants” (citizen population) must be used
instead, to comply with requirements of the Fourteenth Amend-
ment of the Federal Constitution as interpreted by the United
States Supreme Court. 3

The Constitution specifies that the General Court shall establish
the boundaries of the 40 single-member senatorial and eight single-
member executive councillor districts by statute, each councillor
district to be composed of five contiguous senate districts. City

and towns may not be split in forming these two types of

In the instance of the 240-member House of Representatives,
however, the responsibility for redrawing representative districts at

1 Mass. Const., Amend. Art. XLVIII, initiative, Part IV, s. 5 and Part VI.
2 Mass. Const., Amend. Arts.: XVI of 1855 as altered by Amend. Art. LXIV of 1918;

and XXI and XXII of 1857, as most recently changed by Amend. Art. LXXI of 1930.
3 Opinions of the Justices, 1967 Adv. Sh. 1365
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ten-year intervals is divided by the Constitution between the
General Court and county authorities. The Constitution directs the
General Court to “apportion” the 240 House seats to the 14
counties by statute “equally, as nearly as may be, according to
their relative numbers of legal voters” as reported in the state
decennial census. The actual division of each county into single-
member, two-member or three-member representatives must be
made either by the board of county commissioners in each county
or by a special apportionment commission in that county, as
provided by law. Wards of cities, precincts of large towns, and
whole small towns (of under 12,000 population) are the indivisible
“building blocks” with which these House districts are to be
constructed.

Two Pending Constitutional Proposals.
Initiative Proposal for 160-Member House of Representatives

{House, No. 300 of 1969). The pending initiative proposal to
reduce the size of the House of Representatives to 160 members
and to modify legislative apportionment procedures represents the
second such initiative effort since mid-1966. In that year, a civic
organization chaired by Representative Janet K. Starr of Belmont

■ —the Citizens for Legislative Reform—circulated an initiative
petition for a constitutional amendment providing for a 160-
member House based on single-member districts containing as
nearly as may be an equal number of legal voters. 1 However, this
effort failed when the petitioners were unable to gather the
required number of voter signatures (71,966) by the first Wednes-
day of December deadline imposed by the “I and R” Amendment
XLYIII of the State Constitution.

A more successful effort was undertaken in 1967 by another
group, the Committee for a Modern Legislature, headed by Repre-
sentative Mary B. Newman of Cambridge, and aided by the
Massachusetts League of Women Voters and others. On December
6, 1967, that Committee filed with the Secretary of State an

1 The first ten signers of this petition were: Governor John A. Yolpe; Lieutenant-
Governor Elliot L. Richardson: Senator William D. Weeks of Norfolk and Plymouth

Cambridge, Francis W. Hatch of BeverlyRepresentatives Mary B. Newr
if Belmont; Messrs. Brucerederick M. Whitney of Springfield and Janet K

Crane of Dalton. Russell G. Simpson of Sherborn; and Mrs. Jane P. Brown of Gloucei
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initiative petition, 1 signed by 108,569 duly certified legal voters,
seeking legislative agreement to a constitutional amendment which
would:

(1) Reduce the size of the House of Representatives to 160 members to be
elected from single-member districts of compact and contiguous territory:

(2) Require the 40-member Senate, the eight-member Executive Council and
the new 160-member House to be apportioned on the basis of “legal voters,”
defined as persons “who may claim the right to vote”;

(3) Provide that the boundaries of senatorial and representative districts be
drawn immediately following the state decennial census, by a 15-member State
Apportionment Commission consisting of five appointees of the Chief Justice of
the Superior Court, five gubernatorial appointees and five members appointed
by the General Court in such manner as it determines;

(4) Require the decennial redivision of cities into wards and precincts, and of
towns of over 2,500 legal voters into precincts, such precincts in either case to
include no more than 2,500 legal voters;

(5) Provide for the use of such precincts and small towns as “building blocks”
in constructing legislative districts, and eliminate the present prohibition against
splitting city wards in forming those districts; and

(6) Make the state decennial census coterminous in time with the federal
decennial census, under conditions which would permit the state to use the
federal census data as the state census data if it so desired

The State Secretary transmitted that petition to the General
Court on January 3, 1968 together with his finding that at least
82,406 valid signatures had been certified by the local boards of
registrars of voters, more than enough to satisfy the “I and R”
requirements of the State Constitution. 2 Printed as House, No.
3766 of 1968, this initiative proposal was referred to the Joint
Committee on the Judiciary which gave the measure a heavily-
attended public hearing on March 11 1968.

At that hearing proponents, including members of the League
of Women Voters, the Committee for a Modern Legislature and

1 The ten original signatories to this initiative petition included RepresentativesJohn R. Buckley of Abington, Michael J. Harrington of Salem, Francis W. Hatch of
Beverly, Mary B. Newman of Cambridge, Janet K. Starr of Belmont, Chandler H.Stevens of Bedford, Frederick H. Whitney of Springfield and Martin A. Linsky of
Brookline, and Messrs. Leon Charkoudian of Springfield and Charles M. Hamann of
Brookline.

2 An initiative petition for a constitutional amendment must bear a number of validlegal voter signatures equal of not less than 3 per cent of the total number of all votes
cast for candidates for governor in the preceding state biennial election (Mass. Const.,Amend. Art. XLVIII, initiative, Part IV, s. 2). In the 1066 election, such votes totaled2,041,177, 3 per cent of which represents a minimum requirement of 61,235 valid
signatures.
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others criticized the 240-member Massachusetts House of Repre-
sentatives as being too large, in comparison with the most popu-
lous chambers of other state legislatures. They urged a smaller
160-member House, based on single-member districts, as a “major
step” toward the strengthening of the General Court. Opponents,
led by the then House Majority Leader, now Speaker, David M.
Bartley of Holyoke, the Assistant House Majority Leader, Repre-
sentative Thomas W. McGee of Lynn and others, argued that
Massachusetts House members each represent about the median
number of constituents per state representative (assemblymanW.
nationally, that the larger districts required for a 160-membem
House would be “less representative” particularly where urban
minority groups and rural areas are concerned, and that the
General Court would be “modernized” more effectively by provid-
ing it with more staff and equipment and by improving legislative
procedures. These criticisms of House, No. 3766, swayed a majority
of the members of the Joint Committee on the Judiciary which
reported on May 6, 1968 that the initiative proposal “ought not to
pass” (Senate, No. 1063). 1

Subsequently, House, No. 3766 was taken from the files and
considered by the General Court sitting as a legislative constitu-
tional convention on May 7 and June 5, 1968, on which occasions it
was debated at great length. The arguments offered “pro” and
“con” followed the lines of thought summarized above, and are
discussed later in detail in Chapters IV and V of this Research
Council report. On the question of agreeing to the initiative-
proposed constitutional amendment on June sth, 85 legislators
voted in the affirmative, 166 cast negative votes and 24 others were
absent or did not vote. Hence, the proposal was declared “agreed
to” for a first time and referred to the 1969-70 General Court in
conformity with the “I and R” provisions of the Constitution
which specify that any such initiative shall advance toward the
ballot if it receives the affirmative votes of at least 25 per cent (70)
of the total elected membership of the General Court at each of£

1 The negative majority report in Senate, No. 1063 was signed by Senator Stephen C
Davenport of Suffolk and by Representatives Cornelius F. Kiernan of Lowell (House
Chairman), George T. Contalonis of Woburn, I. Edward Serlin of Boston, Nathan
Rosenfeld of Milford, Louis Leßlanc of New Bedford, Daniel W. Carney of Boston,
Charles R. Doyle of Boston, Andre R. Sigourney of Nahant, Samuel E. Zoll of Salem,
and Joseph T. Travaline of Somerville. Senate, No. 1063 included favorable minority
reports by Senator William I. Randall of Middlesex, and by Representatives Jack H.
Baokman of Brookline and Lloyd E. Conn of Melrose.
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two legislative constitutional conventions separated by an interven
mg state biennial election. 1

For the purposes of this “second” consideration by a legislative
constitutional convention of the current General Court, H. 3766 of
1968 has been taken from the files on motion of Representative
John R. Buckley of Abington, and reprinted as House, No. 300 of
1969 (see Appendix B of this report). That measure has been

referred to the Joint Committee on the Judiciary for a new hearing
and a report.

Quinn Proposal for 840-Member House and New Apportionment
Procedure {House, No. 4612 of 1969). This proposal for a legislative
constitutional amendment has its origins in efforts in recent years
by former House Democratic Majority Leader, House Speaker and
now' Attorney-General Robert H. Quinn and others to eliminate
county involvement, the use of multi-member districts and “legal
voters” as factors in apportioning the 240-member House of
Representatives, and to make other corrections designed to bring
Massachusetts legislative apportionment practices into full con-
formity with “one man, one vote” criteria proclaimed by the
United States Supreme Court.

In 1967, the then House Majority Leader Quinn proposed three
legislative constitutional amendments which were alike in all
respects, except that the first proposed apportionment of the
General Court and Executive Council based on “legal voters”
(House, No. 3577), the second suggested such apportionment
according to “voting age population” (House, No. 3578), and the
third sought instead apportionment on a “population” basis
(House, No. 3579). The three measures would have (a) made the
state decennial census period coterminous with that of the federal
census, (b) permitted state use of federal census information for
apportionment purposes, (c) made the General Court responsible
for drawing the bounds of all legislative and executive council
districts, (d) provided for that drawing by a state apportionment
commission only if the General Court failed to do the job itself
within a specified time, (e) required single-member House districts,
(/) required decennial reapportionment of local legislative districts,
and ( g) removed existing limitations on the splitting of wards in
forming state legislative districts. The membership of the Senate
and House would have remained at 40 and 240, respectively.

1 Mass. Const., Amend. Art. XLVIII, initiative, Part IV
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Of these three alternative proposals, two were reported “ought
not to pass” by the Joint Committee on Constitutional Law on
May 1, 1967 without further legislative action (House, Nos. 3577
and 3578). However, the third, favoring population apportion-
ment, was reported favorably by that committee in redrafted form
on May 1, 1967 (House, No. 3579, revised as Senate, No. 1165). It
was debated at length at sessions of a legislative constitutional
convention on June 7 and June 14, 1967, and a substitute measure
was adopted in its place and ordered to a third reading on the latter
date (Senate, No. 1244, as amended). However, the substitute
proposal died when the convention adjourned without taking any
further action. In the meantime, the need to make some revisions
of existing Massachusetts apportionment procedures gained added
urgency as more exacting standards were laid down in new United
States Supreme Court opinions, and as the threat of litigation
against Massachusetts legislative districts mounted.

Accordingly, in 1968, House Speaker Robert H. Quinn proposed
House No. 3681, a legislative constitutional amendment which
would retain the 40 member Senate and 240-member House, but
require their apportionment to be based on “inhabitants” (state
citizen population). House, No. 3681 proposed also that represen-
tatives be elected from single-member districts whose boundaries
were to be fixed by the General Court to include “contiguous
territory,” immediately following a state census to be conducted in
1971 and every tenth year thereafter. County boards would be
eliminated from the apportionment process, as would rigid restric-
tions against crossing county, ward and town boundaries in forming
legislative districts. Precincts of cities and of towns would become
the basic “building blocks” for state legislative redistricting. The
present requirement that executive councillor districts each be
comprised of five contiguous senatorial districts would be retained.

House, No. 3681 was given a public hearing by the Joint
Committee on the Judiciary on the same day on which the
initiative proposal House, No. 3766 was heard (March 11, 1968).
At that hearing, proponents of the Quinn proposal cited it as a step
necessary to bring Massachusetts apportionment procedures into
harmony with federal court decisions, and as an “alternative”
which would offer voters single-member House districts without
reducing the size of their 240-member House of Representatives.
Opponents of House, No. 3681 included supporters of the initiative
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petition for a 160-member House, who complained that the Quinn
proposal did not go far enough in meeting the demands for
legislative reform or in assuring timely decennial redistricting of
the General Court. On April 29, 1968, the Joint Committee on the
Judiciary recommended to the General Court that House, No. 3681
“ought to pass.”

Thereafter, House, No. 3681 was considered at a legislative
constitutional convention of the General Court held on June 25,
1968, at which time it was amended on motion of Representative

C. Mayhew of Chilmark to provide that insular Dukes
and Nantucket Counties should continue to have one representa-
tive seat each (as authorized by a Supreme Judicial Court ruling of
May 21, 1968).1 After debate, which reflected the proponent and
opponent positions indicated above, House, No. 3681 as so
amended was ordered to a third reading and subsequently re-
ported in redrafted form as Senate, No. 1206. At a session of the
legislative constitutional convention on July 15, 1968, the proposal
was further amended on motion of Senator John D. Barrus of
Franklin and Hampshire to provide that no town of fewer than
6,000 inhabitants may be divided in forming House districts. As so
revised, Senate, No. 1206 was agreed to for a first time by the
convention, 181 votes being cast in the affirmative and 66 votes in
the negative, with 24 legislators absent or not voting. Accordingly,
the Quinn proposal was referred to the next General Court.

By an order adopted by the House of Representatives on
January 15, 1969 and by the Senate, in concurrence, on January 16,
1969, on the original motion of House Majority Leader (now
Speaker) David M. Bartley of Holyoke, Senate, No. 1206 of 1968
was taken from the files, ordered reprinted as House, No. 4612 of
1969, and referred to the Joint Committee on the Judiciary for a
hearing and a report. The text of this proposal is reproduced in
Appendix C of this study.

Study Assignment to Research Council.
House, No. 4910, the “omnibus” joint order requiring the Legis-

lative Research Council to study the foregoing and two other
proposed constitutional amendments given first approval by the
1968 General Court, was proposed by Representative Joseph B.

State, 1968 Adv. Sh. 821Vianea
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Walsh of Boston, Council Vice-Chairman, on July 16, 1968. En-
dorsed by the Rules Committees of the two branches, the order was
adopted by the House of Representatives that same day and by the
Senate, in concurrence, on July 17, 1968.

This study directive continues a practice initiated in the General
Court by Senate President Maurice A. Donahue of Hampden in
1964, whereby the Legislative Research Council has been
instructed regularly to submit factual and statistical reports upon
proposed constitutional amendments which have been agreed to
once by the General Court. Such reports thus provide a basis
evaluating these constitutional proposals when they are presented
for second agreement by a legislative constitutional convention of
a succeeding General Court.

Study Scope and Procedure.
This report by the Legislative Research Council examines the

historical, legal and administrative aspects of legislative size and
apportionment posed by the two measures under consideration.
This subject is discussed in the four following chapters relative to
(a) the apportionment of elected bodies in Massachusetts, ( h )

federal judicial standards for apportionment, (c) proposed changes
in the Massachusetts legislative apportionment procedure, and (d)
the proposed reduction in the size of the House of Representa-
tives.

This report reprints, in up-dated form, portions of two earlier
publications of the Legislative Research Council on apportionment
matters, namely (a) State and Local Apportionments (Senate, No,
771 of 1966; 122 pages) and ( b ) Four U.S. Supreme Court
Opinions Concerning State Legislative Apportionment (May 18,
1967; 18 pages, mimeographed). The first of these two documents
was prepared in compliance with an unnumbered joint order
adopted by both branches in May of 1965, as proposed by Senate
President Maurice A. Donahue of Hampden. The latter report was f-
compiled at the request of Senator George V. Kenneally of Suffolk
Chairman of the Special Joint Committee on Reapportionment of
the General Court and Executive Council, created by the joint
order House, No. 4397 of 1967 (as amended). Continuous staff
assistance was furnished to that Committee by the Legislative
Research Bureau during 1967. The Bureau also provided staff
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assistance, on request, to legislative leaders and to individual
legislators in 1968 both in respect to specific reapportionment
problems arising under proposed and enacted apportionment
statutes, and in relation to proposals to change apportionment
provisions of the State Constitution.

To develop the background of this study, the Bureau staff drew
heavily on the very extensive apportionment materials and infor-
mation assembled by it in the performance of its duties above. This
body of material was supplemented by further data furnished (a)
by the Council of State Governments, (6) by the responses of the

research and reference agencies of 46 other states to
questionnaires of the Bureau, (c) by the Massachusetts State
Library, and (d) by responses of certain city and town clerks to
“spot” inquiries of the Legislative Research Bureau. In addition, a
member of the Legislative Research Bureau staff conferred exten-
sively with individual legislators, with representatives of the Legis-
lative Committee of the Massachusetts League of Women Voters,
and with Mr. Norman W. Gleason, Supervisor of the Election
Division of the Department of the State Secretary, all of whom
provided their views and other information.

Chapter 11. Apportionment ofElected Bodies in Massachusetts. 1

Apportioned Bodies in Massachusetts.
All Massachusetts elected officials are elected at-large, except (1)

the 280 members of the General Court, (2) the eight members of
the Executive Council other than the Lieutenant-Governor, (3)
members of 28 of the state’s 39 city councils and boards of
aldermen, (4) members of the 42 limited town meetings of Massa-
chusetts, and (5) members of five of the 346 local school com-
mittees2 and of at least two town boards of public works.

By state constitutional mandate, discussed below, seats in the
General Court and Executive Council must be so apportioned that

represent approximately equal numbers of “legal” (regis-
tered) voters. By statute, the General Court for many years has

1 This chapter reprints, in up-dated form, Chapter II of the same title in the Legisla-
tive Research Council report Slate and Local Apportionments, Senate, No. 771 of 1986,
122 pp., at pp. 26-49.

2 The five communities belonging to the South Berkshire Regional School District do
not maintain individual municipal school committees concurrently with the regional
school committee.
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also applied this “rule of thumb” to the apportionment of all other
bodies whose members may be elected by the voters on other than
an at-large basis.

As will be developed later in this report, that “legal voter”
criterion of apportionment has been superseded by apportionment
of the basis of “inhabitants” (state citizen population) in the
instance of the General Court, by virtue of a “one man, one vote”
decision of the State Supreme Judicial Court. 1 The effect of this
judicial ruling on the apportionment of other Massachusetts
elected bodies has yet to be determined. For the time being, the
State Constitution continues to speak of “legal voter” apportion-
ment in provisions as yet unamended to reflect “one man, one
vote” opinions of the state and federal courts.

Apportionment of the State Legislature.
Historical Background.

Evolution of Bicameral General Court. 2 The Massachusetts
General Court is the nation’s second oldest legislature (1628).
Originally the government of the Massachusetts Bay Colony con-
sisted of (1) a Governor, Deputy Governor and 18 Assistants
chosen annually from among the “freemen” (i.e. stockholders) of
the Colony, and (2) a “Greate and Generali Courte” of such
freemen. Legislative authority was vested in the General Court
and, later, certain judicial responsibilities were added. As a result of
the growth of the Colony, the General Court was reconstituted in
1634 as a unicameral representative body; and, ten years later a
bicameral system was created when the Governor’s Assistants
became a separate “upper” house.

In 1691, the locally-elected Governor was replaced by a Gov-
ernor named by the Crown, who was given veto power (a) over
legislation, and (6) over the nominations of candidates for the new
Governor’s Council which replaced the Assistants as an upper
house. The Legislature continued with much-reduced powers until
the American Revolution, when it was superseded by a revolu-
tionary General Court of town representatives.

1 Opinions of the Justices, 1967 Adv. Sh. 1365; also, Senate, No. 1476 of 1967.
2 This text borrows liberally from the following source; Mass. League of Wome

Voters, The Great and General Court — The Legislature of the Commonwealth of Mass'.
Boston, Mass., May 1965, 47 pp
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Constitution of 1780. The Massachusetts Constitution of 1780,
still in effect with 91 amendments added, established a state
government consisting of legislative, executive, and judicial
branches. The General Court and the Governor’s Council no longer
exercised judicial functions. Moreover, the Governor’s (“Execu-
tive”) Council was stripped of legislative powers, and was recon-
stituted as part of the executive branch sharing certain powers with
the Governor.

The General Court was reorganized as a bicameral body, com-
posed of a Senate of 40 members and a House of Representatives in
which the total number of members was not limited. The Consti-
tution required Senate seats to be apportioned by statute among
districts established by the General Court, in proportion to “the
public taxes paid”. 1 House seats were apportioned to towns on the
basis of “ratable polls” (legal voters), namely: (a) every town of
150 voters or less was assigned one seat; (b) every town of 375
voters, two seats; (c) every town of 600 voters, three seats; and
{d) every larger town, three seats for the first 600 voters, plus one
additional seat per additional 225 voters.2

Changed Legislative Apportionment. In 1836 a new and much
more complex formula for allocating House seats on a poll tax basis
to each “city, town or district” was established by constitutional
amendment; this provision also permitted communities to combine
voluntarily in representative districts, and authorized a state
decennial census for these purposes. 3 In 1840, “inhabitants” as
determined by the state decennial census were substituted by
constitutional amendment for (a) taxes as the basis of Senate
apportionment and (b) “ratable polls” as the basis for House
apportionment.4

In 1857, two constitutional changes required the Senate and
House of Representatives to be apportioned on the basis of “legal
voters” rather than inhabitants. The Senate, which remained fixed
at 40 members, was to be apportioned by the General Court itself.
The House consisted henceforth of 240 members, apportioned by
county boards on the basis of statutory assignment of seats to each
county, following the state decennial census. Assignment of legis-

I Mass. Const., Part 11, c. I, s. 11, Art. I (1780).
2 Mass. Const., Part 11, c. I, s. 111, Art. II (1780;
3 Mass. Const., Amend. Art. XII (1836).
4 Mass. Const., Amend. Art. XIII (1840).
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lative seats to towns as such was abolished in favor of area
districting; however, the General Court and county authorities
were forbidden to divide any city ward or town in establishing
legislative district lines. 1

With some modifications discussed below, this apportionment
policy has continued ever since. Meanwhile, the franchise—and
hence the number of “legal voters”—has been broadened by the
successive removals of property, poll tax and sex qualification for
voting. 2 On the other hand, residence and literacy requirements for
voting were incorporated into the Constitution in 1820 and 1857
respectively. 3 Today, the Massachusetts electorate totals 2.64
million voters.

General Requirements. Legislative reapportionment or “redis-
tricting” in Massachusetts is regulated primarily by the 1857
Amendments of the Massachusetts Constitution (Articles XXI and
XXII) as revised in 1930 (by Amendment Article LXXI).

These articles (reprinted in Appendix A) constitute the source of
apportionment requirements discussed below. They direct the
General Court, at its first session after each mid-decade state
decennial census of “legal voters” and “inhabitants,” (a) to divide
the Commonwealth into senatorial districts, and (b) to “appor-
tion” to each county the total number of House seats to which it is
entitled. These procedures must result in a newly-apportioned
General Court within four years following the first Wednesay in
January of the year in which the state decennial census is con-
ducted; thus the present 1965 state decennial census was the basis
of apportionment of the General Court which took office in
January 1969.

The State Constitution stipulates that legislative districts must
be established for ten-year periods, and must be so drawn that each
legislator, in his respective house, represents “as nearly as may be”
equal numbers of “legal voters.” That latter term has been inter-

Present State Constitutional Requirements.

1 Mass. Const., Amend. Arts. XXI and XXII (1857)

2 Mass. Const., Amend. Arts. XXVIII (1881), XXXII (1891), and LXVIII (1924);
U.S. Const., Amendments XIX (1920) and XXIV (1964). Religious qualifications for
voters were ended by (a) Mass. Const., Part I, Art. 11l (1780) and (b) U.S. Const.,
Amendments I (1791) and XIV (1868).

3 Mass. Const., Amend. Arts. 11l (1821) and XX (1857)
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preted judicially to mean only those persons who are duly regis
tered as voters in a city or town of the Commonwealth in
conformity with the State Election Law (G. L. cc. 50-51 ).* The
Massachusetts Constitution lays down the following basic qualifi-
cations for voting in state elections;

Every citizen of twenty-one years of age and upwards, excepting paupers and
persons under guardianship and persons temporarily or permanently disqualified
by law because of corrupt practices in respect to elections who shall have
resided within the commonwealth one year, and within the town or district in
which he may claim a right to vote, six calendar months next preceding any
(state biennial) ... election ... shall have a right to vote in such election
(and) ... no other person shallbe entitled to vote in such election.2

By statute, these voter qualifications, stipulated for biennial
state elections only in the Constitution, have been made general for
all elections (G. L. c. 51, s. 1). State law defines a “citizen” of the
Commonwealth as any citizen of the United States domiciled in
Massachusetts (G. L. c. 1, s. 1).

Because of low voter registration rates in comparison with
population in certain areas of the Commonwealth, the State
Supreme Judicial Court has held in a 1967 opinion that “inhabi-
tants” (state citizen population) must be used in lieu of “legal
voters” in establishing Massachusetts state legislative districts.
This ruling reflects “one man, one vote” standards established by
opinions of the United States Supreme Court, which will be
discussed in the following Chapter 111 of this report. 3

Equality of the franchise, which must be observed in legislative
apportionment, is further guaranteed by Article IX of the Declara-
tion of Rights in the State Constitution. That provision states “all
elections ought to be free” and that “all inhabitants of this
commonwealth” possessing voting qualifications prescribed by the
Constitution shall “have an equal right to elect officers, and to be
elected, for public employments.”

Finally, the State Constitution empowers the General Court to
by statute, the time within which the above apportionment

may be challenged in the courts. Of course, this state
constitutional clause does not affect the right of citizens to chal-
lenge state legislative apportionment actions in the federal courts.

Opinions of Justices, 247 Mass. 583 (1924)
2 Mass. Const., Amend. Art. II (1821) as altered by Amend. Arts. XXXII (1891

XL (1912) and LXVVII (1924).

3 Opinions of the Justices, 1967 Adv. Sh. 1365; also, Senate, No. 1476 of 1967,
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Apportionment of 240-Member House of Representatives. The
apportionment of the 240-member House of Representatives is a
joint enterprise of the General Court and of county reapportion-
ment authorities under Article XXI of the Amendments to the
Constitution.

The Constitution directs the General Court, after each state
decennial census, to apportion its 240 seats among the several
counties of the Commonwealth; the total number of such seats
which each county is entitled to is based on its proportionate share
of all “legal voters” in the state. That share must be ascertained bv A-
the General Court on the basis of the “special enumeration” of W

legal voters in each city and town as compiled by the state
decennial census (with data broken down by wards in cities, and by
precincts in towns of 12,000 or more legally domiciled “inhabi-
tants”). The General Court must decide by statute whether the
division of each county into representative districts is to be
performed by the county commissioners of that county or by a
“board of special commissioners in each county as may for that
purpose be provided by law.” The State Supreme Judicial Court
has decreed that the General Court may not, itself, draw the
boundaries of the representative districts. 1

Upon passage of the above-described reapportionment enabling
statute, the State Secretary must certify to the county commis-
sioners or special reapportionment commission in each county the
number of representative seats to which that county is entitled.
Within 30 days after that certification or within such other period
as the statute specifies, each board of county commissioners (or
special reapportionment commission) must meet at a shire town of
their respective county to divide the county into representative
districts “of contiguous territory.” District lines may not split (a)
any city ward, (6) any town of less than 12,000 inhabitants
according to the state decennial census, or (c) any precinct in a
larger town. Multi-member districts are permitted, provided that
no more than three representatives may be elected by any one
representative district. The apportioning board must number every
district established by it, and file with the State Secretary, county
treasurer, and each city and town clerk in the county a report

1 Opinions of the Justices, 60 Mass. 578 (1851), 76 Mass. 613 (1858), 303 Mass. 615
(1939) and 347 Mass. 784 (1964); Graham vs. Suffolk County Apportionment Commis-
sioners, 306 Mass. 236 (1940).
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describing each district and indicating the number of “legal voters”
therein.

For the foregoing purposes, the coastal Town of Cohasset (an
exclave of Norfolk County) is included in the redistricting arrange-
ments of adjacent Plymouth County. However, no similar constitu-
tional provision is made for the Town of Brookline, another exclave
of Norfolk County surrounded by Suffolk and Middlesex Coun-
ties.

Massachusetts is organized in 14 counties, each of which is
created by statute rather than by constitutional provision. l Of
these 14 counties, 12 have boards of county commissioners, while in
two others the duties of such commissioners are performed by other
authorities (the Nantucket Town Selectmen in Nantucket County;
and the mayors, city councils, and selectmen of component cities
and towns in Suffolk County).

Of particular moment in regard to these county aspects of
reapportionment of the House of Representatives is the following
constitutional provision which, in effect, requires each county to be
allocated one House seat regardless of the size of that county in
terms of “legal voter” population:

The House of Representatives shall consist of two hundred and forty
members, which shall be apportioned by the general court, at its first regular
session after the return of each special enumeration, to the several counties of
the commonwealth, equally, as nearly as may be, according to their relative
numbers of legal voters .. ?

Apportionment of Ifi-Member Senate. Much briefer constitu-
tional provisions regulate the apportionment of the Senate by acts
of the General Court, as follows:

... The general court shall, at its first regular session after the return of each
special enumeration ... (of legal voters by the state decennial census), divide
the commonwealth into forty districts of contiguous territory, each district to
contain, as nearly as may be, an equal number of legal voters, according to said
special enumeration; provided, however, that no town or ward of a city shall be
divided therefor; and such districts shall be formed, as nearly as may be,
without uniting two counties, or parts of two or more counties, into one district

. Each district shall elect one senator

Bristol, Dukes, Essex, Franklin, Hampder
. Plymouth, Suffolk and Worcester.

1 The Counties of Barnstable, Berkshi
Hampshire, Middlesex, Nantucket, Norh

paragraph; I2 Mass. Const., Amend. Art. XXI
1968 Adv. Sh. 821.

3 Mass. Const., Amend. Art. XXII



HOUSE No. 5309. [Apr.48

This language emphasizes adherence to county boundaries and
combinations of not more than two counties in forming senatorial
districts, but permits variations from that policy. The State Su-
preme Judicial Court has approved reasonable departures from
those county limitations, so long as no city ward is divided. 1 Less
flexible criteria affect House apportionment.

State Judicial Review and Standards.
Through the years, the Massachusetts Supreme Judicial Court

has asserted a right of judicial review with reference to complaints
that particular legislative reapportionment plans infringe citizen
rights of equal franchise under the Declaration of Rights of the
Constitution (Part I, Art. IX).2 However, the Court has not
established any hard and fast criteria of “reasonableness” in the
apportionment of state and local elected bodies.

The principal judicial criteria of apportionment are summarized
under the following headings of (1) challenges of apportionment
plans, (2) one man, one vote aspects, (3) prompt reapportionment,
(4) redistricting by the judiciary, (5) special aspects of House
reapportionment, (6) local political boundary limitations, (7)
water area aspects, and (8) other criteria.

(7) Challenges of Apportionment Plans. The Supreme Judicial
Court has declared that the validity of apportionments may be
challenged in the courts only (a) by the Attorney-General of the
Commonwealth, or (6) by a voter or voters resident in the district
where the ratio of voters per elected officer is allegedly greater
than the proper ratio. 3 Hence, such suits apparently may not be
initiated by an “over-represented” voter who resides in a district
with a ratio of voters per officer which is less than that proper
ratio of representation. In this connection, it is interesting to note
that the Superior Court accepted, in 1963, a suit by a resident of
Middlesex County who alleged, among other things, that the over-

1 Attorney-General vs. Secretary of the Commonwealth, 306 IV
Attorney-General vs. Suffolk County Apportionment Commissioners, 224 Mass. 598

1916): Donovan vs. Suffolk County ApportionmentCommissioners, 225 Mass. 55 (1916
Commissioners, 225 Mass. 124 (1916); LBrophy vs. Suffolk County Apportionment Commissioners, 2

h, 320 Mass. 264 (1946): and Lamson vs. SecretSecretary of the (

\th, 341 Mass. 264 (1960(

Essex County Election Commissioners, 225 Mass. 59 (1916); A
4 Mass. 598 (1916); DonovanGeneral vs. Suffolk County Apportionment (

225 Mass. 55 (1916)vs. Suffolk County Apportionment Commissi
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representation of Suffolk County in the House of Representatives
resulted in “a loss of equality of effectiveness” of the votes cast by
citizens in all other counties. 1

(2) One Man, One Vote Aspects. In attempting to determine
whether any scheme of apportionment does violence to the citizen’s
right of equal franchise, the Court has refused to substitute its
own judgment for that of the apportioning authority, or to strike
down an apportionment plan merely because that plan fails to
achieve the nearest literal “approximation” to equality of repre-
sentation among districts “that an ingenious mind can devise.”2

The Court has held that every reasonable presumption must be
made in favor of the apportioning authority, unless the inequalities
of any particular apportionment or legislative district are so great,
and means of avoiding them so clear, as to leave fair-minded men
in no reasonable doubt that there is a grave, unnecessary, and
vicious inequality. 3

f

Thus, in 1916 the Court declined to invalidate a plan for dividing
Essex County into representative districts which had been chal-
lenged as violative of the right of equal representation because
some districts varied 5 per cent from the mathematically precise
proper ratio of voters per representative. 4 Similarly arguing that
there was no “unreasonable” effect upon any voter by virtue of
modest variations from such proper ratios, the Court in 1940
rejected challenges of multiple House districts in Suffolk County
and of a Senate reapportionment statute. 5

While apportioning authorities have been supported in these
cases, the Court has warned that it must grant relief when the
State Constitution is clearly infringed in a legislative apportion-
ment and citizen rights ignored. 6 Hence, redistricting plans un-
mistakably and palpably contrary to the rule of equality prescribed
by the Constitution -would be in jeopardy.7

1 Fishman vs. Secretary of Commonwealth, Superior Court, Suffolk SS., No. 55532!
(1963).

2 Graham vs. Special Commissioners of Suffolk County, 306 Mass. 237 (1940).
■3B 3 Ibid; Attorney-General vs. Suffolk County Apportionment Commissioners, 224 Mass

598 (1916)- and Newman vs. Suffolk County Apportionment Commissioners, 1968 Adv
Sh. 1117.

4 McGlue vs. Essex County Election Commissioners, 225 Mass. 59 (1916).
5 A ttorney-General vs. Secretary of the Commonwealth, 306 Mass. 25 (1940); Grahan

vs. Special Commissioners of Suffolk County, 306 Mass. 237 (1940).
6 Attorney-General vs. Suffolk County Apportionment Commissioners, 224 Mass. 59f

(1916).
7 McGlue vs. Essex County Apportionment Commissioners, 225 Mass. 59 (1916).
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This basic judicial policy in respect to “one man, one vote” has
evolved over the years from the following pronouncement of the
Supreme Judicial Court in Attorney-General vs. Suffolk County
Apportionment Commissioners in 1916, the forceful terms of which
were to be echoed four decades later by the United States Supreme
Court:

Scarcely any right more nearly relates to the liberty of the citizen and the
independence and equality of the freeman in a republic than the method and
conditions of his voting and the efficacy of his ballot, when cast, for
representatives in the legislative department of government. It was said in the
Opinion of the Justices, 10 Gray, 613, at page 615, “Nothing can more deeply
concern the freedom, stability, and harmony and success of a representative
republican government, nothing more directly affect the political and civil rights
of all its members, and subjects, than the manner in which the popular branch
of its legislative department is constituted.” The right to vote is a fundamental
personal and political right. The equal right of all qualified to elect officers is
one of the securities of the Declaration of Rights, Arts. 1-9. Unlawful
interference with the right to vote, whether on the part of public officers or
private persons, is a private wrong for which the law affords a remedy, although
it may also have significant political results .... The right of every voter to
participate in the election of representatives to the General Court “equally, as
nearly as may be,” with all his fellows is secured by the twenty-first amendment
to the Constitution. An act of the Legislature limiting or in any way interfering
with this right would be invalid ... County commissioners or special
commissioners ... stand on no higher ground than does the Legislature in
performing its constitutional functions

... The great principle established by ... (Amendment Article XXI)
... is

equality of representation among all voters of the Commonwealth. That is a
fundamental principle of representative government. It is pre-eminently so in a
State whose Declaration of Rights declares that “all men are born free and
equal,” and in a nation whose Declaration of Independence asserts that “all men
are created equal.” There can be no equality among citizens if the vote of one
counts for considerably more than that of another in electing public officers. The
true spirit and meaning of the Constitution is that each voter has an equal voice
in the enactment of laws and in the election of officers of the State. Such
equality must be secured in all laws for the choosing of representatives in the
General Court or the Constitution is violated ...

Absolute equality of representation is not required by the article of
amendment. There are other inflexible conditions of the apportionment which
must be observed and which prevent exactness of equality. The representative
districts must be within the several counties, they cannot be formed by the
division of towns or wards of cities, they must be made up of contiguous
territory, and no district can be given more than three representatives. But
within these limitations there must be the nearest approximation to equality of
representation which is reasonably practicable. The words of the amendment,



1969.] No. 5309.HOUSE 51

1

I

that the representatives must be apportioned upon the basis of equality
nearly as may be,” does not mean mathematical accuracy of equality
Something is left to the sound judgment
apportionment and division ....

}f the body charged with making the

It is not every inequality between the
will be fatal in a constitutional sense

several representative districts which
... Not every deviation from exact

uniformity in the ratio between legal voters and representatives would justify
resort to the courts or warrant the conclusion that the Constitution had been
ignored. The court would be slow to set aside an apportionment which appeared
by any exercise of sound discretion to have followed the requirements of the
Constitution and to be an approximation to equality ... (However, when) ...

fair minded men from an examination of the apportionment and division can
entertain no reasonable doubt that there is a grave, unnecessary and
unreasonable inequality between the different districts, the Constitution has
been violated and it is the duty of the court so to declare ... J

The only major departure from the foregoing “one man, one
vote” standards to be sanctioned by the Supreme Judicial Court
arose in its advisory opinion to the Senate on October 31, 1967
concerning House, No. 5000 of that year, a bill to provide for a new
apportionment of state representative seats to the 14 counties on
the basis of “inhabitants” (state citizen population) instead of
“legal voters” as specified in Constitutional Amendment Article
XXI. This departure from the legal voter criterion was urged by
the Special Joint Committee on Redistricting of the General Court
and Executive Council, author of the bill, on the grounds that this
traditional “legal voter” measurement would produce a scheme of
House districts inconsistent with standards enunciated in the “one
man, one vote” decisions of the United States Supreme Court
reviewed in the next Chapter 111. In essence, those decisions allow
legal voter apportionment only if the resultant districts would be
compatible with any one of the three acceptable “population”
apportionment cases approved by the federal judiciary, namely
(a) a “straight” population count such as that reported in the
federal census, ( b ) a “state citizen” population count such as the
Massachusetts enumeration of “inhabitants,” and (c) “voting age”
population as determined in either of the two preceding counts.

The Supreme Judicial Court concurred in this reasoning. It
advised the Senate that the Court was “unaware of any firm policy
of the Commonwealth which would require a strong preference for

1 224 Mass. 598 (1916). This case cites as earlier precedents: Capen vs. Foster
29 Mass. 485 (1832); Opinions of the Justices, 7G Mass. 613 (1858); Lamed vs. Wheeler
140 Mass. 390 (1886); and Kinneen vs. Wells, 144 Mass. 497 (1887).
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representation by legal voters rather than by population.” It
agreed that the use of the legal voter criterion in allocating House
seats to the 14 counties would produce deviations from population
representation standards which would be too great to be regarded
as de minimis. Hence, it was the judgment of the Supreme Judicial
Court that the legal voter criterion of Amendment Article XXI of
the State Constitution would be held invalid by the federal courts.
Accordingly, the court ruled that the Legislature was competent to
act in disregard of the void state constitutional provision. l

To date, the Supreme Judicial Court has not invalidated an
entire existing plan of state legislative apportionment on these
“one man, one vote” grounds, although such a development nearly
materialized in 1963, only to be made moot by the House Reappor-
tionment Act of that year (c. 666). However, since the turn of the
century, the court has compelled county apportioning authorities
to redraw House district lines within their counties to meet the
standards outlined in the above 1916 decision. Thus, Suffolk
County was twice ordered redivided in 1916,2 and a redivision of
Essex County districts mandated in 1926.3

( 3 ) Prompt Reapportionment. The Constitution places “a high
and solemn obligation” upon the Legislature to reapportion the
Senate and House at the first legislative session after the return of
the state decennial census. This obligation the Court has ruled,
continues in the event that the Legislature neglects to act within
the specified time, pending a succeeding state decennial census,
until the power is exercised and discharged. While legislative delay
thwarts the intent of the Constitution, it does not invalidate tardy
reapportionments; thus, in the opinion of the Court, partial and
delayed compliance with reapportionment requirements is enforce-
able. However, the Legislature may not enact a statute which
postpones the effective date of any reapportionment beyond that
specified in the Constitution.4

(4) Redistricting by Judiciary. The Supreme Judicial Court has
not had to adjudicate a refusal, by the Legislature or by county

Opinions of the Justices, 1967 Adv. Sh. 1365,

2 Attorney-General vs. Suffolk County Apportionment Commissioners, 224 Mass. 598
(1916) and Donovan vs. Suffolk County Apportionment Commissioners, 225 Mass. 55
(1916).

Merrill vs. County Commissioners of Essex, 257 Mass. 184 (1926).

4 Lamson vs. Secretary of the Commonwealth, 341 Mass. 264 (1960); Opinion of the
Justices, 346 Mass. 791 (1963).
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apportionment authorities, to draw legislative districts which are
constitutional. In its only pronouncement bearing on this subject,
the Supreme Judicial Court emphasized in 1940 that the county
apportionment boards—and not the courts—must divide the
counties into House districts and assign representatives thereto.1

(5) Special Aspects of House Reapportionment. From time to
time, the Court has been called upon to cope with efforts by the
House of Representatives and others to influence or to upset plans
prepared by the county commissioners or special county apportion-
ment boards for the division of such counties into House districts.

Thus, in 1858, the Supreme Judicial Court warned that the
House of Representatives may not alter an apportionment plan
established by county commissioners, under the guise of exercising
the prerogative of the House2 to judge the returns of elections and
qualifications of its members. 3 In 1939, the Court warned the
Legislature that the constitutional separation of legislative, execu-
tive and judicial powers4 would probably be violated if a statute
providing for special county apportionment boards required the
Legislature to select members of those boards. 5 In addition, a
Court opinion of 1964 held that members of these special county
apportionment boards were constitutional officers, and that their
apportionment plans could not be set aside and new reapportion-
ments ordered by the Legislature. 6 Furthermore, the Court has
indicated that such apportionment plans, once they are filed by an
apportionment board, may not be amended subsequently by such
board7 or by the General Court itself.8

Doubts exist as to the possibility of a conflict between (a) the
Equal Protection Clause of the Fourteenth Amendment to the
Federal Constitution and (6) provisions of Massachusetts Consti-
tutional Amendment Article XXI granting one representative seat
apiece to insular Dukes and Nantucket Counties. According to the

Graham vs. Special Commissioners of Suffolk County, 306 Mass. 237 (1940)
Mass. Const., Part 11, c. I, s. 111, Art. X
Opinion of the Justices, 76 Mass. 613 (185
Mass. Const., Part I, Art. XXX.
Opinion of the Justices, 303 Mass. 615 (1939); Senate, No. 545 of 193

147 Mass. 784 (1964Opinion of the J
Moran v of the Commonwealth, 347 Mass. 500 (1964)

nions of the Justices, 60 Mass. 578 (1851), 76 Mass. 613 (1858), 303 Mass. 615Opinion
(1939), 374 Mass. 784 (1964); Graham vs. Suffolk County Apportionment Cc
306 Mass. 236 (1940'
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1965 state census, these two counties had, respectively, populations
of 5,948 and 3,714,—far below the statewide population per state
representative ratio or norm of 22,063. Federal court rulings,
discussed in Chapter 111, indicate that in the instance of a large
state House of Representatives variations not exceeding ±l5 per
cent from that norm (i.e. a range of 18,754-25,372) are acceptable
de minimis variations and that greater variations are permissible
only in extraordinary circumstances as part of a “rational state
policy.”

In its advisory opinion to the Senate in October 1967, the State
Supreme Judicial Court declared that it is wholly uncertain*
whether the allocation of one seat apiece to the insular counties,
involving a population variance ratio of 6.73 to 1 between the most
underrepresented county (Hampshire) and the most overrepre-
sented county (Nantucket), would be acceptable to the United
States Supreme Court when that bench has already stricken down
Florida representative districts having a deviation of 1.41 to 1, and
Texas House districts with a 1.31 to 1 ratio between the largest and
smallest districts. 1

However, in 1968 the Supreme Judicial Court sustained the
allocation of one representative each to the two insular counties,
declaring that the divergence from a strict population standard
involved is based on “legitimate considerations” incident to the
effectuation of a rational state policy.” These “legitimate consider-
ations” include the long historical record of such insular representa-
tion in the House, the isolation of the island counties from the
mainland, the improbability that any island resident could win
election to the House if the islands were part of a mainland district,
and —by inference—the negligible diminution of any mainlander’s
franchise or right of representation by reason of the overrepresenta-
tion of the two insular counties in the 240-member House of
Representatives. 2

Challenges of the use of two-member and three-member repre-
sentative districts have been rejected by the Supreme Judicial
Court so long as these districts complied with other applicable
constitutional standards. The use of such multiple member districts
has been described as “necessary” by the Court, in view of
constitutional restrictions against the partitioning of city wards

1 Opinions of the Justices, 1967 Adv. Sh. 1365
2 Vigneault vs. Secretary of the Commonwealth, 1968 Adv. Sh. 821.
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and of towns in composing districts of compact and contiguous
territory. 1 The Court has not as yet dealt definitively with the
problem of multi-member districts having acceptable ratios of
population per legislator, but having the effect of cancelling out the
voting strength of a political or racial group which would elect a
representative if its ward or town were retained in a single-member
district.

(6) Local Political Boundary Limitations. Over the years, the
Supreme Judicial Court has had to resolve a variety of questions
arising from state constitutional prohibitions against dividing city
wards and towns in forming senatorial districts, 2 and against
dividing city wards, precincts of large towns, and towns of fewer
than 12,000 inhabitants, in the creation of representative districts.3
These municipal boundary limitations have been regarded judi-
cially as being more inflexible than the additional constitutional
requirement that senatorial districts be formed “as nearly as may
be, without uniting two counties, or parts of twr o or more counties,
into one district.”4

In a series of opinions commencing in 1886, the Supreme Judicial
Court has held that in establishing legislative districts the redis-
tricting authority must use the municipal, city ward and town
precinct boundaries as they existed on the day of the state census
year set by law as the day with reference to which all census data
must be tabulated (now, January first of the year ending in “5”).5

The Court has stated that the Legislature may enact legislation,
during the state census year only, providing for a redivision of a
city into new, equalized wards retroactive to the preceding
December 31st and directing recompilation of the state census
“special enumeration” of legal voters on the basis of the new ward
lines; however, if that legislation is passed in the form of an act
subject to approval by the voters of the city, its rejection by those
voters cannot operate to infringe the right of any voter of the city
to an equal franchise. 6 No census data other than the data

1 Newman vs. Suffolk County Apportionment Commissioners, 1968 Adv. Sh. 1117
Mass. Const., Amend. Art. XXII
Mass. Const., Amend. Art. XXI.
Amend. Art. XXII, supra.

S G. L. c. 9, s. 7 and Mass. Const. Amend. Art. XXI; see Opinions of the Juslicei
142 Mass. 601 (1886) and Lamson vs. Secretary of the Commonwealth, 341 Mass. 264,

(1960).

Opinions of the Justices, 349 Mass. 779 (1965
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gathered by the state decennial census of inhabitants and legal
voters may be used for the division of the state into legislative
districts. 1

Of course, these judicial pronouncements, and the tardiness of
local authorities in dividing their communities into equalized city
wards, have on occasion led to a situation in which a city has had
two sets of wards, namely, (a) “old” malapportioned city wards
existing as of the state census day which continue in effect for state
legislative apportionment purposes, and (6) a “new” plan of
equalized city wards created subsequent to the state census day to
achieve the election of city councillors or aldermen in conformity
with “one man, one vote” requirement. 2 The Supreme Judicial
Court has ruled that while it is “inconvenient” for a community to
function under two plans of wards as aforesaid, it is not unconstitu-
tional for such a condition to exist; instead, the Court emphasized
that the Legislature has a duty to enact appropriate laws designed
to prevent such confusion from being visited upon the electorate.3

As to the limitation concerning the county aspects of senatorial
redistricting, the Supreme Judicial Court has declared that a
statutory division of the state into senatorial districts is not
necessarily invalid because it unites counties or parts of counties in
one district to an extent not “unreasonable” but not absolutely
“unavoidable.” 4 Evidently the General Court has considerable
latitude in crossing county lines to form senatorial districts, so long
as other constitutional requirements are observed and so long as
the combinations of county territories do not appear wholly arbi-
trary, capricious and excessive.

(7) Water Area Aspects. The Supreme Judicial Court has inter-
preted the constitutional requirement that Senate and House dis-
tricts be composed of “contiguous territory” to permit the inclusion,
in a'single district, of land areas which are separated from one
another but which abut upon the same body of water. Such

territory” in the Court’s view, includes water spaces, so that

1 Opinions of the Justices, 142 Mass. 601 (IS*

2 Such a condition now prevails in the City of New Bedford, which was forced by th
Federal District Court at Boston to redivide its city wards in 1968. Dinis vs
Harrington, U.S. District Court, Mass., Civil Action No. 68-21-W, April 17, 1968.

3 Opinions of the Justices, 142 Mass. 601 (1886) and 349 Mass. 779 (1965); Lamson vs
Secretary of the Commonwealth, 341 Mass. 264 (1960).

Attorney-General vs. Secretary of the Commonwealth, 306 Mass. 25 (1940)
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municipalities having their only common boundary line in tide-
water between their land areas are “contiguous.” 1

(8) Other Criteria. Other requirements stipulated by the
Supreme Judicial Court with regard to state legislative apportion-
ment are: (a) that statutes establishing legislative and congres-
sional districts may not be proposed by initiative petition or chal-
lenged by referendum procedures; 2 ( b ) that the initiative procedure
may nevertheless be used to propose constitutional amendments
changing the methods whereby state legislative districts are to be
formed;3 and (c) that areas consisting of less than an entire city
or town cannot be guaranteed status as a representative district
for the election of House members. 4

4

Legislative Reapportionment in 1960 and 1967.
Partly because of tardiness in meeting state constitutional time

limits in redrawing legislative district boundaries, and partly as a
result of federal and state court rulings within the past few years,
a constitutionally complex situation exists with respect to the
status of existing senatorial and representative districts.

Present Senatorial and Executive Council Districts Based on
1960 Act. The present senatorial districts, and their related execu-
tive council districts each of which contains five contiguous senate
districts, were established by a 1960 statute (c. 432) on the basis
of the 1955 state decennial census enumeration of legal voters.s

With the taking of the 1965 state decennial census, the Massa-
chusetts Constitution required that plans of new legislative and
executive councillor districts reflecting the more recent “legal
voter” count be completed in time (1968) to control the election
of representatives, senators and executive councillors beginning
their terms on January 1, 1969.

Conscious of this reapportionment obligation, the 1967 General
Court by joint order established a 21-member Special Joint Com-

3 1 Lamson vs. Secretary of the Commonwealth, .341 Mass. 264 (1960).
2 Mass. Const. Amend. Art. XLVIIT, Part I, s. 2 and Part 111, s. 2; Opinions of the

Justices, 254 Mass. 617 (1926); Christian vs. Secretary of the Commonwealth, 283 Mass.
98 (1933); Mount Washington vs. Cook, 288 Mass. 67 (1934); Newman vs. Secretary of
the Commonwealth, 339 Mass. 749 (1939

3 Cohen vs. Attorney-Generalof the Commonwealth, 1968 Adv. Sh. 847
4 Warren vs. Charlestown, 68 Mass. 84 (1834).

5 See G. L. c. 57, ss. 2-3, as amended by Acts of 1900, c. 432 and Acts of 1965, c. 127
Iwhich made a minor correction of the 1960 district boundaries in western Massachu-
setts). The 1960 act was actually one year late, as the new senate and council districts
ihould have been in effect for the 1938 stale election
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mittee on the Redistricting of the General Court and Executive
Council, under the joint chairmanship of Senator George V.
Kenneally of Suffolk and House Speaker Robert H. Quinn of
Boston. 1 Subsequently, that committee recommended passage of a
law in 1967 providing for new senatorial and executive councillor
districts based on “inhabitants” (state citizen population) rather
than legal voters (Senate, No. 1558).

With some changes, and after sharp partisan debate, this bill was
enacted by the Democratically-controlled General Court, only to
encounter a “pocket veto” by Republican Governor John A. Volpe
following the prorogation of the General Court. Consequently, in
early 1968, the Special Joint Committee reintroduced its original
plan with modifications (Senate, No. 877). This measure, passed by
both chambers with amendments, was returned by the Governor
who proposed a substitute plan of senatorial and executive coun-
cillor districts more favorable to the minority party in the Legisla-
ture; when the General Court insisted on its own plan, Senate, No.
877, that bill was vetoed by the Governor and subsequently tabled
in the Senate without further action.2

The 1969 General Court has created a new Special Joint Com-
mittee on Redistricting of the Senate and Executive Council,
chaired by Senator George V. Kenneally of Suffolk to prepare new
plans of districts for those two bodies. 3 Resolution of this problem
has gained added urgency by reason of a pending suit filed in the
United States District Court in Boston by District Attorney
Edmund Dinis of New Bedford attacking the apportionment of
both branches of the General Court on “one man, one vote”
ground

House. No. 4397 of 1967 (as amended), adopted by the House on April 12, 1967 and
by the Senate, in concurrence, on April 18, 1967; House, No. 4734 of 1967, adoptee
the House on May 24, 1967 and by the Senate, in concurrence, on May 31, 1967; He
No. 495% of 1967, adopted by the House on June 13, 1967 and by the Senate, in con-
currence, on June 14, 1967; Senate, No. 1430 of 1967, adopted by the Senate on October
1. 1067. and bv the House, in concurrence, on October 5, 1967; Senate, No. 1504 of 196/,4, 1967, and by the Hous<

by the Senate on November 21, 1967 and by the House, in concurren
t 19, 1967: an unnumbered joint order adopted by both branches on Dece

mbered joint order so adopted on January 8, 1968.

id 902 of 1968 for related messages of Governor John A,Nos. 8£
Volpi

No. 1170 of 1969, adopted by the Senate on January 7, 1969 and
he comHouse, in concurrence, on January 14, 1969. Senate members of the committee mcluae

Senators George V. Kenneally of Suffolk (Senate Chairman), Samuel Harmon of Suffolk
William X. Wall of Essex and John M. Quinlan of Norfolk. At the time of writing of

his Research Council report, the House members of the Coir

IC, filed February 15, 1968,Dinis vs. Valve, Civil Action No. 68-1
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The vulnerability of the existing over-aged and malapportioned
Massachusetts senatorial districts to such a judicial challenge is
clearly indicated in the following Table 1, which indicates both the

Table 1. Variations in State Citizen Population {“lnhabitants”) and Numbers
of Legal Voters of the Ifi Massachusetts Senatorial Districts, According to the

1965 State Decennial Census.
Note; The 1965 census reported 5,295,281 inhabitants in Massachusetts, one-fortieth

of whom constitute the "inhabitant ” or state citizen population apportionment norm of 132,382
inhabitants per senator. That census also counted 2,047,695 “legal voters,” one-fortieth of
whom represent the voter apportionment norm of 66,192 legal voters per senator. The column
heads below relate to these two norms, but with districts arranged in declining order of their
numbers of inhabitants (citizen population).

Variation Variation
from 1965 from

Senatorial 1965 In- Inhabitant Legal Voter
District. habitants. Norm. Voters. Norm.

Middlesex-Worcester . . . 211,265 +59.58% 98,048 +48.11%
Norfolk-Plymouth . . . 191,419 +44.59% 92,226 +39.33%
7th Middlesex .... 188,663 +42.51% 85,000 +28.41%
2nd Norfolk 179,396 +35.51% 83,046 +25.46%
sth Middlesex .... 172,921 +30.62% 82,567 +24.73%
Plymouth 159,451 +20.44% 70,691 +6.79%
4th Worcester .... 153,014 +15.58% 76,093 +14.95%
3rd Essex 152,988 +15.55% 77,318 4-16.80%
Norfolk-Middlesex . . . 150,109 +13.39% 77,224 +16.66%
Ist Hampden .... 149,092 +12.62% 71.442 +7.93%
Ist Bristol 147,180 +11.17% 70,982 +7.23%
Hampden-Berkshire . . . 146,233 +10.46% 72,127 +8.96%
Franklin-Hampshire . . . 143,185 +8.16% 71,137 +7.47%
Ist Norfolk 142,838 +7.89% 71,981 +8.74%
Cape and Plymouth . . . 142,007 +7.27% 78,791 +19.03%
2nd Essex 140,970 +6.48% 72,208 +9.08%Worcester-Hampden-Hampshire 140,702 +6.21% 67,566 +2.07%
3rd Worcester ....

128,163 -3.19% 63,670 -3.82%
6th Suffolk 125,953 -4.86% 54,575 -17.56%
Berkshire 125,934 -4.88% 64,177 -3.05%
2nd Hampden ....

125,707 -5.05% 60,391 -8.77%
6th Middlesex .... 123,447 -6.75% 68,761 +3.88%
Ist Middlesex ....

123,091 -7.02% 65,733 -0.70%
4th Middlesex .... 119,997 -9.36% 65,108 -1.64%
sth Suffolk 119,807 -9.43% 58,113 -12.21%

Ist Suffolk 119,438 -9.78% 63,207 -4.51%
3rd Bristol 117,363 -11.34% 62,301 -5.87%
2nd Worcester ....

115,190 —12.99% 61,139 7.64%
Norfolk-Suffolk ....

113,289 -14.49% 63,363 -4.28%
Ist Essex 110,715 -16.37% 60,762 -8.21%
4th Essex 110,428 -16,59% 55,648 -15.93%
7th Suffolk 109,762 -17.09% 56,464 -14.70%
2nd Bristol 108,107 -18.31% 57,133 -13.72%
4th Suffolk 107,920 -18.49% 33,099 -50.00%
2nd Middlesex ....

102,749 -22.39% 60,739 -8.24%
Ist Worcester .... 102,177 -22.81% 52,901 -20.08%
sth Essex 101,536 -23.31% 55,038 -16.86%
3rd Middlesex .... 98,998 -25.25% 52,255 -21.06%
2nd Suffolk 89,711 -32.24% 40,530 -38.77%
3rd Suffolk 84,366 -36.28% 40,938 -38.16%
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“inhabitant” (state citizen population) and legal voter statistics of
those districts as determined by the 1965 state decennial census.

In the case of Swann vs. Adams discussed in the next Chapter
111 of this report, the United States Supreme Court invalidated a
plan of Florida senatorial districts having (a) a ratio between the
largest and smallest districts of 1.30 to 1, (5) a percentage varia-
tion from that branch’s apportionment norm of from —10.56
per cent to +15.09 per cent (a spread of 25.64 percentage points),
and (c) populations ranging from a minimum of 87,595 to a
maximum of 114,053 persons. 1 However, Table 1 shows that
ratio of the largest to smallest senatorial districts in Massachusetts,
according to the 1965 state census is 2.5 to 1 on an “inhabitant”
basis, and 2.9 to 1 on a “legal voter” basis. The percentage spread
between these districts is 95.8 points according to population, and
98.1 points on the “legal voter” basis. At least 26 of the 40
senatorial districts vary by more than ±lO per cent from the
Massachusetts senate population apportionment norm, while 20 of
the districts vary by that much from the “legal voter” apportion-
ment norm of the Senate.

This picture is further clouded by the variations among districts
of the percentages of their “inhabitants” who are also “legal
voters.”

The plans of senatorial districts proposed in 1967 and 1968 by
the Special Joint Committee on the Redistricting of the General
Court and Executive Council ranged in “inhabitants” from 9.9 per
cent below to 8.2 per cent above the senate “inhabitant” or citizen
population apportionment norm (an 18.1 percentage point spread),
and 26 of its 40 proposed districts fell within the ±5 per cent
variation (Senate, Nos. 1558 of 1967 and 877 of 1968).

Tardy House Apportionment Act of 1963. Since the Senate was
last redistricted in 1960, there have been two revisions of state
representative districts, each occurring against a background of
litigation challenging the constitutionality of those districts under
the Equal Protection Clause of the Fourteenth Amendment of the
Federal Constitution.

The first such House reapportionment in 1963 (c. 666) followed
a Superior Court ruling that the House districts then in effect
violated both state and federal constitutional standards. Those

378 U.S. 553 (1964), 383 U.S. 210 (1965) and 385 U.S. 440 (1967
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invalid districts had been created under a 1947 law (c. 182) on the
basis of the 1945 state decennial census count of “legal voters”.
They had not been replaced before the 1959 constitutional deadline
with new House districts reflecting the “legal voter” enumeration
under the 1955 state census. The Superior Court held that the
continued use of these obsolete districts abridged the petitioner’s
right of equal franchise under both the Massachusetts Constitution
(Part I, Art. IX) and the Equal Protection Clause of the Four-
teenth Amendment to the United States Constitution. The court
accepted the petitioner’s view that his voting rights had been
impaired by the willful failure of the General Court to provide for a
new House apportionment according to the 1955 state decennial
census enumeration of legal voters. 1

However, as the Superior Court was in doubt as to how to grant
relief to the petitioner, it referred the case to the Supreme Judicial
Court for resolution of that aspect. Faced with the prospect of
judicially-drawn districts, the General Court made further judicial
action unnecessary when it enacted legislation reapportioning the
240 House seats among the 14 counties and providing for 12
gubernatorially-appointed county apportionment boards to divide
each county into new representative districts according to the 1955
legal voter enumeration. 2 Under the resulting division, 211 of the
240 state representatives fell within a “reasonable” district varia-
tion of 15 per cent above and below the 10,460 legal voters per
representative apportionment norm, while 29 members of the
House were chosen on the basis of substantially greater variations
therefrom.

With the taking of the 1965 state decennial census of “inhabi-
tants” and legal voters, it became necessary under Amendment
Article XXI of the Massachusetts Constitution to produce a new
plan of House districts effective for the nomination and election in
1968 of state representatives whose terms were to commence in
January 1969. Such a revision of representative districts was
spurred by a suit filed in the United States District Court at Boston

1 Fishman vs. Secretary of the Commonwealth, Superior Court, Suffolk County, C
No. 555329 (1962-63).

2 Such boards are unnecessary in the insular counties of Dukes and Nantucket, each
of which is entitled to but one representative under Mass. Const. Amend. Art. XXI
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by District Attorney Edmund Dinis of New Bedford, challenging
the apportionment of both branches of the General Court. 1

House Apportionment Act of 1967. To cope with these problems,
the General Court created by joint order the Special Joint Com-
mittee on Redistricting of the General Court and Executive Coun-
cil, as previously noted above (House, No. 4397 of 1967, as
amended). On June 21, 1967 that committee submitted a report,
House, No. 5000, which proposed a law (a) providing for the
allocation of House seats among the several counties in proportion
to their respective shares of the total number of Massachusetts
“inhabitants” (state citizen population) as determined by the 1965
state decennial census, (6) assuring one representative apiece to
the insular counties of Dukes and Nantucket, and (c) arranging for
the division into representative districts of each of the 12 counties
entitled to more than one representative. Except in Suffolk County,
that division was to be made by the board of county commissioners
of the respective counties; in Suffolk, this task was to be assigned
to the Suffolk County Apportionment Commission which had been
elected in 1964 by the voters of that county, and which tvould be
revived and continued for this purpose.

The statute proposed by the committee set forth the following
“Statement of Legislative Purpose” in support of (a) the use of
“inhabitants” rather than “legal voters” for apportioning the
General Court as required by the Massachusetts Constitution
(Amendment Articles XXI and XXII), and (b) the continued
assignment of one representative each to the two insular counties
notwithstanding their undersized populations:

Statement of Legislative Purpose.—lt is hereby declared to be the intent of
the general court that the house of representatives shall be apportioned in a

manner which is not arbitrary or discriminatory, and that the districts shall be
so established that they will be as nearly equal in population as is practicable.
The general court emphasizes the necessity of incorporating in the process of
said apportionment the principle of the so-called “one-man, one-vote” standard
laid down by the Supreme Court of the United States in recent decisions. While
there can be no exact mathematical compliance with such standard the
commissioners charged with dividing the counties into districts and assigning
representatives thereto are earnestly advised to adhere to the aforementioned
standard in performing their respective official duties.

1 Dinis vs. Volpe, Civil Action No. 67-534 M (1967). This suit was rejected on tech-
nical groundsby the U.S. District Court early in 1968. Subsequently, District Attorney
Dinis introduced a new suit now pending before the same court, Dinis vs. Volpe, Civil
Action No. 68-153 C (February 15, 1968), which questions the existing Senatorial (1960)

1967) dand Repi



1969.] HOUSE No. 5309. 63

To further complicate the problem of apportionment, the only census of the
population of the commonwealth which, under the constitution of the common-
wealth, the commissioners are permitted to use as a basis for apportioning
representative districts is the decennial census of nineteen hundred and sixty-
five. Said census and special enumeration of legal voters as officially reported by
the state secretary to the general court as provided in sections six and seven of
chapter nine of the General Laws, does not show the population in any precinct
of any ward in any city of the commonwealth, rendering it doubly difficult to
establish districts in the larger cities without some deviation from the norm.
Further, the constitution of Massachusetts calls for each representative to
represent an equal number of “legal voters,” while the United States Supreme
Court has decreed in effect that each representative shall represent an equal

' T number of “inhabitants.”
In addition to the foregoing, although it may be possible now to redraw ward

lines it would be useless to do so because Article LXXI of the Amendments to
the Constitution of Massachusetts provides for a special enumeration “every
tenth year after the year nineteen hundred and thirty-five which shall be the
basis for determining the representative districts for the ensuing ten year
period” and also because there would be no census of the population of such
new wards available at this time. Therefore it is necessary to rely on the ward
lines as they existed at the time of the nineteen hundred and sixty-five census.

Further consideration is respectfully directed to the unusual situation whereby
we have historically allocated one representative to Nantucket, and one
representative to the County of Dukes County under our Constitution. The
latest available census indicates the population of Nantucket to be three
thousand seven hundred and fourteen, and that of Dukes to be five thousand
nine hundred and forty-eight. Based on the nineteen hundred and sixty-five
census the apportionment figure, based on population, for one representative
district is twenty-two thousand and sixty-three inhabitants or eleven thousand

: one representative seat has still been
Dukes in this act, for the reason that

and thirty-two legal voters. Neverthek
allocated to Nantucket and one seat fi
these are islands, isolated, not readily a'

any portion of the mainland. Even if
district on the mainland, by sheer weigl
on the mainland wT ould most probably

essible and most difficult to merge with
rth were combined and merged with a
of numbers, that portion of the district
sleet a resident of the mainland. Thus
without the kind of representationthese two isolated islands would

contemplated by the Fourteenth Amendment to the United States Constitution
because of the geographical difficulty of reaching their respresentativ
mainland for a “redress of their grievances.” Therefore in the case of these two
islands,' to adhere to the letter of the law as most recently laid down by the

� United States Supreme Court, viz. “one-man, one-vote,” would be to figuretively
disenfranchise the voters thereon. To subtract the proposed two representative
for Dukes and Nantucket from the total of two hundred and forty representa-

tives provides an insignificant change in the norm for each district. Because c
their exigency, and without being arbitrary or discriminatory, it is the sense of
the General Court that each of these island counties should retain at least one
representative as is now required by the Constitution of Massachusetts and tha
to maintain this status would not be a violation of the Fourteenth Amendment
of the United States Constitution.
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It is therefore apparent that although each district cannot possibly be drawn
jntaining the same precise number of inhabitants, nevertheless it is the

legislative purpose and intent that any deviation from the population of the
perfect district shall be as minimal as possible and within reasonable and

itutional bounds, so that all of the inhabitants of the commonwealth will be
led equal protection of the law without any invidious discrimination

Ny person or group (House, No. 5000 of 1967, s. 1

With minor amendments, the committee proposal was passed by
both branches and laid before Governor John A. Volpe on July 26,
1967. After consulting Attorney-General Elliot L. Richardson, the
Governor returned House, No. 5000 to the General Court with the
recommendation that it be revised to provide for apportionment
according to “legal voters” rather than “inhabitants.” The
Attorney-General’s advisory opinion, appended to the Governor’s
Message, argued that the General Court must continue to use
“legal voters” as its apportionment criterion until such time as the
Supreme Judicial Court or the United States Supreme Court saw fit
to strike down the relevant Massachusetts constitutional require-
ment in a specific case. 1

On September 3, 1967, the Senate sought an advisory opinion
from the Supreme Judicial Court as to the “inhabitant” vs. “legal
voter” aspects of House, No. 5000, and as to the proposed continua-
tion of the Massachusetts practice of assigning one representative
to each of the two small island counties. That opinion, rendered on
October 31, 1967, did not resolve the island issue at that time.
However, it agreed that “inhabitants” must be used as the appor-
tionment criterion inasmuch as the “legal voter” method of appor-
tionment would produce distortions in the numbers of representa-
tives allocated to mainland counties which would be repugnant to
standards enunciated by the United States Supreme Court.2 That
issue resolved, the General Court returned the “inhabitant”-based
bill to the Governor, who signed in into law (Acts of 1967, c.
887).

Present House Districts Based on 1967 Act. The 1967 House
Apportionment Act employed the “major fraction method” of
computation in allocating state representatives to the several
counties. Under this procedure, the total number of Massachusetts
inhabitants reported by the 1965 state census (5,295,281) was first

Message of Governor John A. Volpe, House, No. 5155 of 1967
2 Opinions of the Justices, 1967 Adv. Sh. 1365; also, Senate, No. 1476 of 1967
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divided by the total number of House seats (240), to produce a
statewide apportionment norm of 22,063 “inhabitants” (state citi-
Zens) per state representative. Next, the “inhabitant” population
of each of the 14 counties was divided by that norm to indicate the
mathematically precise representation of each county to two
decimal places. 1 Thirdly, the two island counties were each
assigned one state representative, and to each mainland county
there was assigned that number of state representatives indicated
by the one or two digits preceding the decimal point in its

j| mathematically precise representation figure (for example, 18 repre-
to Bristol County whose precise figure to two decimal

places was 18.82); by this method, 236 of the 240 House seats were
disposed of, leaving a “surplus” of four unassigned state represen-
tatives. Fourthly, the 14 counties were then arranged in declining
order of their “major fractions,” namely, the two digits following
the decimal point in their respective mathematically precise reprc
sentation figures, and the four unassigned representative seats we
then assigned at the rate of one apiece to each of the four counties
having the largest residual “major fractions” (Bristol, 18.<S$;
Hampden, 19.72; Worcester, 27.64; and Franklin, 2.61). Thus,
the 240 state representative seats were wholly disposed of as
indicated in Part (h) of the following Table 2.

Early in 1968, the division of the 12 mainland counties into state
representative districts was completed by the Suffolk County
Apportionment Commission in that county and by the boards of
county commissioners in the remaining 11 counties, and the plans
of districts filed with the State Secretary as required by law.2 These
districts became the basis of the nomination and election of House
members in 1968 and subsequent years, until a new apportionment
becomes necessary following the 1975 state decennial census.

The ensuing Table 2 analyzes the present apportionment of the
240-member Massachusetts House of Representatives as it emerged
from these extended apportionment proceedings under the 1967 act

,f(c. 877). Under that apportionment, the Commonwealth has been
divided into a total of 175 representative districts, of which 119
elect but one representative each, 47 are “two-member” districts

1 Middlesex (58.02), Suffolk (32.00), Worcester (27.64), Essex (27.60), Norfolk
>1 (18.82), Plymouth plus thethe Town of Cohasset (25.09), Hampden (19.72), Bristol (18.82), Plymouth plu;

Norfolk County Town of Cohasset (1 Berkshire (6.59), Hampshire (4.5
stable (3.33), Franklin (2,61), Dukes (0.26), and Nantucket (O.IC

2 Acts of 1967, o. 877, s. 5; G. L. c. 57
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and nine are “three-member” districts. The latter multi-member
districts occur mostly in urban and suburban areas, where city
wards and town precincts may not be split in drawing district
lines.
Table 2. Present Apportionment of 240-Member Massachusetts House of

Representatives (Tcte of 1967, c. 877).

(a) Distribution of Representatives by Ratios of Inhabitants (Citizen Population)
Per Representative in Each House District.

iPer Cent InhabitantsPer Cent In
Variation Number of Variation per Number of

ipresentatives. from Norm. 1 Representative. Representatives,
pe

from Norm. 1 He

0.1 to - 5.0% 22,041-20,96020.1 to + 35.5% 26,497-29,916 10
Ito - 10.0% 20,938-19,857 4815.1 to + 20.0% 25,394-26,475 18

1- 10.1 to + 15.0% 24,291-25,372 24 - 10.1 to - 15.0% 19,835-18,754 21
s!l to + 10’0% 23!l88-24,269 34 - 15.1 to - 20.0% 18,732-17,651 13
0.1 to + 6.0% 22,085-23,166 34 - 20.1 to - 83.1% 17,629- 3,714 3

120 Total Under Norm 120Total Over No

(6) Largest vs. Smallest Ratios of Inhabitants Per Representative in Each County.
County and Ratio,lnhabitants County and Ratio,lnhabitants
NuxMBER of per Representative Number of per Representative

Representatives. Largest. Smallest. Representatives. Largest. Smallest.

Middlesex(sB) 25,903 18,015 Plymouth(l3) * 29,916 19,545
28,852 16,381 Berkshiref6) 27,838 21,950
26,730 18,861 Hampshire(4) 26,408 23,624
25,857 19,761 Barnstable(3) 25,922 23,311

Wc
11Essex(27) 25,857 19,761 Barnstable(3) 25,922 23,311

Norfolk(2s) 2 27,179 17,869 Franklin(3) 19,892 18,2651
287 18,257 Dukes(l) 4 5,948Hampden(2o) 25,287 18,257 Dukes(l) 4 5,948

Bristol(19) 25,778 19,072 Nantucket(l) 5 3,714

(c) Use of Single-Member vs. Multi-Member Representative Districts.

Name Number of Types of Districts. Total Number
L> -

V WJ a. x X 1
-• XJ * .V.

•

-
,

County. Representatives. I—Member. 2—Member. S—Member. of District'.

411358Middlesex
Suffolk 18
Wore
Essex 416

14Norfolk
16412Hampden

Bristol
Plymouth
Berkshire

14110

Hampshire 4

Fra
1Duke

1

4714-County Totals 240

22,063 inhabitants per representati
Excluding Town of Cohasset.

•folk County Town of Cohasset
soring islandsIsland of Martha’s Vineyard and cert;

Island and Town of Nantucket.
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The task of devising equal House districts was complicated (a)
by the relatively small size of such districts required for the
apportionment of 240 House seats among 5.2 million inhabitants,
and (6) by constitutional requirements which guarantee at least
one seat per county, and prohibit division of any city ward, large
town precinct or small town. The fact that the entire area of the
Commonwealth is organized into 39 cities and 312 towns poses
further difficulties not confronted in apportioning legislatures of
states whose municipalities abut unincorporated territory which is

of easy division.
j Based on the apportionment norm of 22,063 inhabitants per

state representative, 196 of the 240 House members have an
inhabitant per representative ratio falling within the “reasonable”
variation of from 15 per cent below to 15 per cent above the
apportionment norm (or a range of 18,754 to 25,372 inhabitants)
advocated by the American Political Science Association and
supported by some federal court decisions in regard to the larger
state houses of representatives. 1 The remaining 44 House members,
or about one-sixth of the total membership, represent substantially
greater variations from the 22,063 inhabitants per representative
apportionment norm. The most extreme instances of overrepresen-
tation, reflected in variations of more than 15 per cent below the
apportionment norm, occur in the two insular counties, of Nan-
tucket (3,714 inhabitants, producing a —83.1 per cent variation)
and Dukes (5,948 inhabitants, a —73.0 per cent variation), and in
the mainland 2nd Suffolk Representative District (16,381 inhabi-
tants, a variation of —25.7 per cent). The most underrepresented
district, reflected in variations of more than 15 per cent above the
apportionment norm, is the 12th Plymouth Representative District
with an inhabitant per legislator ratio of 29,916 (35.5 per cent
above the norm). Of the 44 representative seats with excessive
representational ratios, 28 have inhabitant per representative
counts which are too great (i.e., exceeding the apportionment norm

more than +l5 per cent) and 16 have such counts which are too
wsrnall (i.e., have variations beyond —l5 per cent). In terms of size

according to their respective ratios of inhabitants per representa-
tive, the largest representative district (12th Plymouth) is 8.05

American Political Science Association, Special Committee on Congressional Re
apportionment, “The Rcapportionment of Congress,” The American Political Science
Review, Vol. XLV, No. 1, March 1951, 297 pp., at pp. 153-157; Toombs vs. Fortson, 205 F.
Supp. 248 (N.D., Ga., 1962), 231 F. Supp. 65, 69-70 (N.D., Ga., 1965
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times the size of the smallest insular district (Nantucket) and 1.82
times the size of the smallest mainland district (2nd Suffolk).

Of the 175 state representative districts, 98 elect a total of 120
representatives whose inhabitant per member ratios exceed the
22,063 inhabitant apportionment norm, and the remaining 77
districts elect a total of 120 representatives whose ratios aforesaid
fall beneath that norm. The 120 representatives chosen by the
former 98 districts represent in the aggregate 2,907,094 inhabitants
(54.8 per cent of the state population), where the 120 representa-
tives selected from the latter 77 districts represent in the aggregate
2,388,187 inhabitants (45.2 per cent of the state
Mathematically speaking, it would be possible for the 120 represen-
tatives who represent a minority of the Massachusetts population,
with the aid of one representative from a district above the
apportionment norm, to outvote 119 representatives who represent
a majority of the state population; however, this theoretical
possibility appears extremely remote, inasmuch as the size of a
legislator’s district does not govern his voting pattern except in
reapportionment questions.

Appendix D of this report, based on tabulations prepared by
Professor Robert A. Shanley of the Bureau of Government Re-
search at the University of Massachusetts, 1 presents detailed infor-
mation as to the apportionment status of state representative dis-
tricts in each of the 14 counties. Part I of that Appendix groups
this district data by counties, while Part II arranges all 175
districts in declining order of their ratios of inhabitants per
representative.

Judicial Challenges of Present House Districts. State representa-
tive districts created under the provisions of the House Reappor-
tionment Act of 1967 have been under attack in court suits
questioning aspects of individual districts and the constitutionality
of state statutory and constitutional provisions controlling the
apportionment of the General Court.

The suit by District Attorney Edmund Dinis of New Bedford,
now pending in the Federal District Court at Boston, alleges
violation of the Fourteenth Amendment of the Federal Constitu-
tion by reason of (a) extreme disparities in the inhabitant per

'■Bureau of Government Research, University of Massachusetts, Massachusetts
House of Representatives Apportionment of 1965, Compilation by Professor Robert A.
Shanley, Amherst, Mass., 1968, 4 pp. mimeographed.
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representative ratios of state representative districts, (6) the state
practice of assuring one representative to each county regardless of
size, and (c) the resulting depreciation of the votes of the
plaintiffs. 1

In 1968 the State Supreme Judicial Court dismissed suits attack-
ing the allocation of one seat to each island county2 and the use
of multi-member representative districts in Suffolk County.3

However eight other suits charging “one man, one vote” violations
remain to be decided by the Supreme Judicial Court. 4 Reportedly,
the Federal District Court is delaying action on the Dinis chal-
lenge, to see what action the State Supreme Judicial Court may
take relative to issues raised in those eight cases 'which also arise in
the Dinis complaint.

Apportionment of the Executive {Governor’s) Council.

Organization and Functions ,

5

The Executive Council was a common feature of government in
the original 13 colonies, but has vanished in all but three states,
—Massachusetts, Maine and New Hampshire. Council functions in
these three states are essentially the same. The Massachusetts
Executive Council consists of nine members who are chosen at the
biennial state election, as follows: (a) the Lieutenant-Governor,
who is elected at-large for a four-year term; and (6) eight
executive councillors, elected for two year terms from councillor
districts.

By constitutional provision, the Council approves gubernatorial
actions re: (1) the appointment, removal, or disability retirement
of judicial officers; (2) expenditures from the state treasury,

1 Dinis vs. Volpe, Civil Action No. 67-534 M (1967), superseded by Dinis vs. Volpe,
Civil Action No. 68 -1530 (1968), U. S. District Court, Boston, Mass. February 15, 1968.

2 Vigneauli vs. Secretary of Stale, 1968 Adv. Sh. 821.
3 Newman vs. Suffolk County Apportionment Commissioners, 1968 Adv. Sh. 1117.
1 Hardina vs. Secretarv of State, Suffolk SS. No. 67373 Law (1968); Dator vs. Secretaryf Harding vs. Secretary of Slate, Suffolk SS. No. 67373 Law

''Wof Slate, Suffolk SS. No. 67397 Law (1968); Carr vs. Secrela.
67406 Law (1968); Pappas vs. Worcester County Commissioners, Suffolk SS. No. 67408
Law (1968); Willard vs. Secretary of Stale, Suffolk SS. No. 67411 Law (1968); Holmberg

County Commissioners, Suffolk SS. No. 67408
Law (1968); Willard vs. Secretary of Stale
vs. Secretary of Slate, Suffolk SS. No. 67413 Law (1968); Parks vs. Secretary of Stale
Suffolk SS. No. 67418 Law (1968); and futile vs. Secretary of Slate, Suffolk SS. No,
67422 Law (1968).

s This text repeats in part the report of the Legislative Research Council, titled Con-
stitutional and Statutory Powers of the Executive (Governor’s) Council, April 16,1964,57 pp.
mimeographed.
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excluding debt service; (3) pardons; (4) the convening and
proroguing of the General Court; (5) the appointment of medical
examiners; (6) the appointment and removal of notaries public
and justices of the peace; and (7) filling of vacancies, which occur
between legislative sessions, in the statewide elective officers of
Attorney General, State Auditor, State Secretary, or State Trea-
surer. In addition, the Governor and Council sitting as an execu-
tive board swear in legislators and canvass certain state election
returns.

Under statutes enacted over the last 187 years, the Council has a
variety of responsibilities of an administrative nature. These
powers and duties were greatly reduced by an initiative law of 1964
(c. 740) which deprived the Council of most of its authority
relative to the appointment and removal of statutory officers and
employees of the state.

Apportionment oj Council.
By constitutional mandate, the General Court must divide the

Commonwealth by statute into eight councillor districts, each of
which contains five contiguous senatorial districts and, as nearly as
may be, equal numbers of legal voters. No city ward or town may
be divided. The Council must be apportioned following the state
decennial census, within the time interval required for Senate and
House apportionments. 1 Normally, the General Court provides for
new councillor districts in the same statute creating new senatorial
districts.

Apportionment of Local Elected Bodies.

Constitutional Requirements.

The Massachusetts Constitution contains no specific provisions
relative to the apportionment of local bodies whose members are
elected mostly or entirely from individual districts rather than at-
large. However, both the General Court and the Supreme Judicial
Court consider those local bodies as being subject to the constitu-
tional guarantee of equality of the franchise (Part I, Art. IX). The
obligation of the General Court and local apportioning authorities
to preserve the equality of the franchise of each legal voter has

dified by Amend. Arts XXII (18571 Mass. Const., Amend. Art XVI (18-
and LXXI (19301.
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been stressed in at least four important Supreme Judicial Court
decisions since 1908. 1

The most recent of these state judicial pronouncements dealt
with a legislative proposal to redivide the City of Peabody into six
new T wards which varied 2 per cent above or below the average
number of legal voters per ward (House, No. 3495 of 1965). The
new ward plan, which would be subject to voter approval at a
citywide referendum, was to replace a scheme of badly malappor-
tioned wards, some of which contained nearly three times as many

4 voters as others, though each ward elected one city councillor. The
Supreme Judicial Court warned that while the State Legislature
may attach such referendum provisions to a local reapportionment,
voter rejection of the new ward might well result in an unconstitu-
tional denial of the equal protection of the laws to voters adversely
affected by the then existing malapportionment (House, No. 3893
of 1965).

The State Constitution does grant specific authority to the
General Court to establish, or permit local establishment, of wards
in cities2 and voting precincts in towns, 3 but is silent as to the size
thereof.

The citizen’s right to equality of franchise and representation in
respect to the choice of members of local municipal and county
legislative bodies has been held by the United States Supreme
Court in 1968 to be guaranteed by the Equal Protection Clause of
the Fourteenth Amendment to the Federal Constitution. 4 The
principle of that decision, in Avery vs. Midland County, was
applied swiftly in Massachusetts that same year, when the Federal
District Court at Boston struck down the malapportioned wards of
the City of New Bedford which has a city council whose members
include councillors elected to represent particular wards. 5

Statutory Requirements.
The apportionment of locally elected bodies is governed (a) by

•■�the State Election Law (G. L. c. 54) and (b) by special statutes
1 Graham vs. Roberts, 200 Mass. 152 (1908); Swift vs. Registrars of Voters of Quincy,

281 Mass. 271 (1932); Moore vs. Election Commissioners of Cambridge, 309 Mass. 303
(1941); Opinion of the Justices, House, No. 3893 of 1965, 6 pp.

2 Mass. Const., Amend. Art. II (1821), as modified by Amend. Art, LXXXIX (1966).
Mass. Const., Amend. Art. XXIX (1

Avery vs. Midland County, 390 U.S. 474 (1968
W, U.S. District Court, Boston, Masi5 Dims vs. Harrington, Civil Ac

decided April 17, 1968.
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applicable to individual communities. These statutes have no “one
man, one vote” aspects for officials elected at-large, on a com-
munity-wide basis. However, “one man, one vote” considerations
become significant when officials are elected by individual wards or
precincts as occurs in 28 of the 39 cities, and in all 42 Massachi
setts towns possessing the “limited” or “representative” form of
town meeting.

City Requirements. From 1924 until 1965, the State Election
Law permitted—but did not require—each city council to redivide
its city into new wards containing equal numbers of voters
nearly as can be ascertained,” at decennial intervals commencir
1924. In 1965, that statute was amended to provide that—

In 1974, and every tenth year thereafter, in March, a city, by vote of its city
uncil, may, or if the existing wards in such city do not contain, as nearly as

1, an equal number of voters, shall, make a new divisior
territory into such number of wards as may be fixed by law ... (i. e. by its
charter). The boundaries of such new wards shall be so arranged that the wards

red and as may be consistent with well
defined limits to each ward, an equal number of votersa

If, in April in any such year, a complaint in writing is filed with the attorney

aty was required toa or more v

make a new division of the territory thereof into wards ... but has failed to do
n the time limit therein provided, the attorney general shall, if he is

rue, not later than the end of ... May in
rch year, bring a petition ... in the superior court to compel such city to
amply with the provisions of this section ... (The) ... superior court shall

have jurisdiction in equity to enforce said provisions ... (via) ... appropriate
new division being made not later than■ee

December in such year ... (G. L. c. 54, s. 1, as amended by Acts of 1965, o.
424)

Within 16 months following establishment of new ward bound-
Aries, a city council must divide each of them into “compact and
contiguous” voting precincts inhabited by equal numbers of voters
“as nearly as may be,” bounded by street centerlines or “other well
defined limits”; no precinct may embrace more than 2,000 legal
voters, or the territory of more than one Congressional district
(G. L. c. 64, ss. 2-4). The old wards must be retained, for state
election purposes only, until the next reapportionment of the
House of Representatives of the General Court (G. L. c. 54, s. 4).

In the New Bedford case referred to above, the Federal District
Court at Boston has held that the foregoing statute is void, and in
violation of the Fourteenth Amendment, insofar as it may preclude
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city authorities from revising malapportioned city wards to assure
equality of representation on the city council sooner than 1974.
However, the court did not indicate that the above ward revision
law is otherwise unconstitutional.

In compliance with the court order, the New Bedford City
Council has established six new wards based on “inhabitants” with
a variation of from +3 per cent to —3.4 per cent from the council
apportionment norm, as contrasted with the +31.7 per cent to
—20.8 per cent range of variations characterizing the old wards

*which were apportioned according to legal voters. For the moment,
the city appears to have two sets of co-existing wards,—the new
wards for city council elections and the old wards used to form
state representative districts. State election officials have expressed
concern over some aspects of this federal court ruling, such as its
effect on the printing of ballots for the approaching city and state
elections, and the unresolved question as to which wards must be
used in the state presidential pre-primary in early 1972 at which
ward committees are chosen.

In a few instances, cities have sought enactment of special laws
authorizing their redivision into new equalized wards. 1 However,
the Supreme Judicial Court has allowed such laws correcting ward
lines retroactively to January Ist of the state census year, and
hence usable for both city council and state legislative districts,
only if enacted during that state census year; otherwise, a city
equalizing its wards must function with two sets of wards, as in
New Bedford, until 1974.2

Requirements re Towns. —Town meetings have general au-
thority under the State Election Law to divide their towns into
“convenient voting precincts” upon recommendation of the town’s
board of selectmen. Such a precinct plan must utilize the centerline
of streets “or other well defined limits” as boundaries, and it may
not take effect sooner than December 31st following its adoption by
the town meeting. An existing precinct plan may be altered in like

And, except in towns with limited town meetings, pre-
cincts may be abolished by the town meeting (G. L. c. 54, ss. 6-7,
and 9).

1 Chelsea (Acts of 1967, c. 209), Peabody (Acts of 1965, c. 608), Revere (Acts of 196.
c. 142; 1966, c. 182), and Waltham (Acts of 1965, c. 739).

2 Opinions of the Justices, 349 Mass. 779 (1965).
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In towns with limited town meetings, precincts for town elec-
tions are established, in nearly all instances, pursuant to special
charter provisions. These provisions (1) require that the board of
selectmen or a special districting board must divide the town into
that number of precincts specified by law or by the town charter;
(2) authorize the town meeting to require a redistricting of town
precincts by such board, usually no more frequently than at five-
year intervals; and (3) specify that these precincts consist of
compact and contiguous territory. Usually, each precinct of the
town must contain, as nearly as may be, an equal number of legal
voters if it is to be used to elect equal numbers of town meeting
members. Alternatively, the town charter may require that town
meeting members must be apportioned among the precincts in
proportion to the number of legal voters resident therein.

Precincts of town may not be altered between the time of the
decennial census and the following reapportionment of the House
of Representatives of the General Court. If such a town is divided
among two or more House districts, its precincts may be revised
only in the month of December immediately preceding the state
decennial census year. The statutes require that precincts must be
realigned in 1974 and every tenth year thereafter to contain, as
nearly as may be, equal number of legal voters in the instance of
any town “in which town meeting members are elected and which
has a population” of 12,000 or more (G. L. c. 54, s. 9A). In the
event that new precincts are not established in 1974 or any tenth
year thereafter, the law stipulates that—

If, in May in any such year, a complaint in writing is filed with the attorney
general by ten or more voters of a town alleging that such town was required to
revise its precincts under the provisions of this section but has failed to do so,
the attorney general shall, if he is satisfied that the allegations of said complaint
are true, not later than the last day of the following June, bring a petition in the
name of the commonwealth in the superior court to compel the town to comply
with the provisions of this section. Upon such petition the court shall have
jurisdiction in equity to enforce said provisions, and may issue any appropriate
order or decree which it deems necessary to ensure such revision being made not
later than the thirty-first day of the following December (G. L. c. 54, s. 9A).

This statute appears to be subject to the same caveat laid down
by the Federal District Court in the New Bedford case, in that it
may not operate to prevent a prompt readjustment of town
precincts or of the numbers of town meeting members elected by
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voters of those precincts if patent malapportionment now exists in
the representative (limited) town meeting.

In Massachusetts, the election of local officials to represent wards
or precincts is confined to the municipal level. Counties in this
Commonwealth possess no legislative powers, and hence have no
legislative bodies. The boards of county commissioners, chosen at-
large as are other county elected officials, have administrative
duties only.

City Councils.—In 28 of the 39 cities of Massachusetts, all city
councilmen or aldermen are elected to represent particular wards,
or some are chosen on this ward basis while others are chosen at-
large by all city voters. These 39 cities are listed in the following
Table 3, which italicizes the names of the 28 cities electing ward
councilmen.

Extended delays in redividing most of the 28 “ward councillor”
cities into new wards have resulted in significant malapportion-
ment over the years as city wards gained or lost population, and
hence legal voters. In some cases, this delay is attributed to
inattention by the city council. In others, it has resulted from
restrictions on the changing of ward and precinct lines which
happen also to be the boundaries of congressional or state legisla-
tive districts.

A further complication arises from the fact that voter registra-
tions, as a percentage of inhabitants, vary among wards within the
same city, and among cities and towns, due to local economic,
sociological and other factors which affect the interest and degree
of participation by area residents in the political process. Thus, in a
middle class town or city ward a much larger proportion of
inhabitants qualified to do so may register as voters than is the
case in towns or city wards which are inhabited largely by the
urban poor. Under these circumstances, ward apportionment on a
legal voter basis may not necessarily result in equality of repre-
sentation on a population basis, and hence a violation of the
Fourteenth Amendment may result.

Using as a yardstick of reasonableness the ±l5 per cent popula-
tion per legislator variation proposed by the American Political
Science Association, Table 3 below based on the 1965 state census

Types of Apportioned Local Elected Bodies.
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iations in 1965 Populations of V/ards of 39 Massachu
Norm” (That City’s Population ~ Its Number of

Maximum TTabi
Cities fr

Yard
Electing Ward Councillors are Italicized

The Decennial C[Source: Mass. State Secretary’s Department, The Decennial Census, 1985 Population
id Legal Voters of Massachusetts, June 1966, 37 pp. Table 4, at pp. 8-9.]

4 New wards per federal court decree, ordained for election of city officials

cities having ward councilmen, and great distortions of wards in
cities whose councillors are all elected at-large. Of the 28 cities with

reveals substantial malapportionment of city councils of the 28
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ward councillors, only five fall within or reasonably close to the
acceptable inhabitants per councillor variation range (Fitchburg,
New Bedford, Newburyport, Peabody and Pittsfield).

Manifestly, the problem of “double ward systems” experienced
by New Bedford, with its confusing aspects for voters and election
officials alike, could spread across the state if new suits challenge
the malapportioned city councils with ward councilmen, and if
various cities now having all at-large councils adopt home rule
charters providing for ward councilmen without equalizing their

Awards.
Limited Town Meetings.-—ln the 42 towns having a “limited”

form of town meeting, 1 that legislative body contains from 50 to as
many as 384 representatives elected from precincts. In addition,
certain town officers elected on a townwide basis serve as members
at-large of the town meeting. The terms of town meeting members
chosen by precincts are scheduled so that one-third of them must
be elected each year. The statutes provide for a distribution of
these precinct town meeting members intended to assure as nearly
as possible the same ratio of legal voters per member.

For the most part, towns with limited town meetings appear to
encounter less difficulty in revising their election districts than do
cities. However, when the 15 per cent maximum variation guideline
is applied, it is evident that some degree of malapportionment
exists in a few of these towns also, due in large part to (1) very
rapid suburban population changes, and (2) limitations on revising
precincts involved in state legislative apportionment.

Apparently, the resulting malapportionment is less extreme than
in cities as indicated in Table 4 below which sets forth the
apportionment norms and variations for town meeting members
elected by the voters in 34 of the 42 limited town meetings of
Massachusetts as of January 1, 1969 according to data filed with
the Legislative Research Bureau by their town clerks and election

-commissions. Most of these town authorities were able to supply
information only as to the numbers of legal voters in each town

precinct, and lacked comparable current population data where-
with inhabitants per town meeting member ratios could be

1 Adams, Agawam, Amesbury, Amherst, Arlington, Athol, Auburn, Belmont, Billeric;
Braintree, Brookline, Danvers, Dartmouth, Dedham, Easthampton, Fairhaven, Fa
mouth, Framingham, Greenfield, Lexington, Ludlow, Methuen, Milford, Milton, Mor
tague, Natick, Needham, Norwood, Plymouth, Randolph, Reading, Saugus, Shrews
burvbury, South Hadley, Stoughton, Swampscott, Watertown, Wellesley, W. Spr
Weymouth, Winchester, and Winthrop.
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computed. Thus, for uniformity of comparison among towns, Table
4 utilizes legal voters alone. It does not reveal any hidden inequal-
ity that may exist in terms of population representation which
results when there are sharp differences among precincts in voter
registration patterns.

Table 4. Legal Voters Per Town Meeting Member ( TMM) in 34 Limited Town
Meetings of Massachusetts in 1968.

[ Source: Responses of Town Clerks toLegislative Research Bureau questionnaire.]

Name Precinct Ratio of Voters per TMM. Variation from Norm
of Town. Town Norm. Highest. Lowest. Maximum. Minimum

Arlington l 124.5 137.3 109.6 +10.2% -12.0%
Athol 32.4 33.9 30.1 +6.2% -7.1%
Auburn 1 66.4 71.0 62,7 +6.9% -5.6%
Belmont 1 58.6 61.1 43.0 +4.2% -26.7%
Braintree 75.4 81.9 66.9 +8.6% -11.3%
Brookline 126.1 146.0 90.0 +15.7% -28.7%
Danvers 112.4 119.1 106,1 +5.0% -5.7%
Dartmouth 35.5 37.1 33.3 +4.5% -6.2%
Dedham 55.3 58.1 52.9 +5.0% -4.4%
Easthampton 41.3 44.1 38.9 +6.7% —5.9%
Fairhaven 21.4 24,8 18.5 +15.8% -13,6%
Falmouth 31.6 34.5 25.8 +9.1% -18.4%
Framingham 1 133.4 142.6 125.9 +6.8% —5.7%
Greenfield 38.1 41.5 33.7 +8.9%0 -11.6%
Lexington l 81.4 93.4 74.8 +14,7% —8.1%

Ludlow 85.0 89.8 80.3 +5.6% —5.6%
Methuen 1 55.3 86.1 52.2 +55.6% -5.7%
Milford 46.5 59.5 40.4 +27.9% -13.2%
Milton 60.1 60.8 59.5 +1.1% -1.0?
Montague 36.7 38.3 34.3 +4.3%
Needham 64.3 70.1 60.1 +9.0% —6.6%
Norwood 77.2 89.3 69.8 +15.6% -9.6%
Plymouth 46.3 49.2 43.8 +6.4% —5.5%
Reading 54.3 58.7 48.7 +8.1% —10.4%
Saugus 251.7 412.2 181.8 +63.7% -27.8%
Shrewsbury 38.6 40.0 37.6 +3.6% —2.4%
South Hadley 46 A 43.9 +7.5% -5.4%
Stoughton 55.1 65.4 47.9 +18.5% 13.1%

4 27.0 23.5Swampscott 1
,

2 25.4 27.0 23.5 +6.2% -7.5%
Watertown 122.0 127.2 116.2 +4.2% —4.8%
Wellesley 60.5 62.6 57.5 +3.4% —5.0%
West Springfield 1 55.0 70.9 36.1 +28.9% —34.4%
Weymouth 105.6 117.0 96.5 +9.8% —8.7%
Winchester 60.6 79.9 50.6 +31.8% —16.6%

1 Town is divided among several state representative districts.
Effective in 1969, its town meeting will be apportioned on an inhabitant basis as required

by its new home rule charte

Of the 34 towns listed in Table 4, 26 have a range of legal voter
per town meeting member which either falls within the ±l5 per
cent range deemed reasonable by students of apportionment, or
which do not have a percentage point spread exceeding 30 such
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points between the most underrepresented and most overrepre-
sented town meeting precincts. Excessive variations are revealed in
only eight of the 34 limited town meetings.

The task of correcting malapportioned limited town meeting
precincts whose boundaries happen also to form part of the bounds
of a congressional or state legislative district is much simpler than
that of revising city wards which are in a similar double role
relationship. Town meeting memberships can be reallocated among
the town meeting precincts in proportion to their respective shares

aof the total number of town inhabitants or legal voters, without
precinct lines or creating a double plan of precinct maps

confusing to voters and election officials alike.
Other Elected Local Bodies. —Only twTo other types of elected

local bodies with members chosen to represent wrards or precincts
were reported to the Legislative Research Bureau, namely (a)
school committees in the five cities of Beverly, Chicopee, Holyoke,
Northampton and Westfield; and (6) a public works board in the
two towns of Dartmouth and Fairhaven. In the instance of these
school committees, the same apportionment situation prevails as
respects the city council; in Dartmouth, the public works board
members are chosen by town meeting precinct, and hence are
affected by the apportionment of the town meeting.

Chapter 111. Federal Judicial Standards for Apportionment. 1

Congressional Apportionment

Federal Constitutional Requirements.

Constitutional Provisions. —The United States Constitution pro-
vides for a bicameral Congress which recognizes the status of each
state as an equal partner of limited sovereignty within the federal
union.

Each state is represented by two senators elected for staggered
terms.2 The House of Representatives consists of such

total number of members, elected for two-year terms, as Congress

determines. Each state has at least one member. The total number
of members is apportioned by statute among the states following

'This text updates: Mass. Legislative Research Council, Slate and Local Aj.
Senate, No. 771 of 1966, 122 pp., Chapter 111, “One-Man. One-'V

ment Criteria”, at pp. 40-64
U.S. Const.: Art. I, s. 3 (1787); XVII Ame
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each federal decennial census, in proportion to the “whole number
of persons in each state” with two largely inoperative exclusions
(untaxed Indians, and unlawfully disenfranchised adults). 1 To
assure a more rapid Congressional response to changing public
views, the Constitution provides only two-year terms to members
of the House of Representatives. 2

The right to vote for both Senators and Congressmen must be
available to those citizens in each state who are qualified to vote
for the most numerous branch of the state legislature. 3

Judicial Criteria.—The United States Supreme Court has fol-
lowed a cautious course in formulating and applying judicial
criteria to congressional districting. In early cases, it refused to
invalidate malapportioned congressional districts, on the grounds
that this was a political question rather than a “justiciable” one.4

However, in a 1964 Georgia case, the Court reversed this and
approved judicial relief when districts are so disproportionate in
population per legislator as to debase any citizen’s vote.5 The
Court emphasized that state legislatures, in creating congressional
districts, must conform to the intent of the framers of the Federal
Constitution that as nearly as practicable “one man’s vote ... is to
be worth as much as another’s”; however, the Court does not
require mathematical precision in the effort.6

The United States Supreme Court for long indicated no guideline
as to the maximum variation from the population-per-Congress-
men ratio which is “reasonable.” However, the United States
District Court at Port Huron, Michigan, in holding that state’s
1963 Congressional reapportionment law invalid, declined to
dabble in percentages of variation where the fundamental consti-
tutional right of voting was concerned. Instead, it held that while
mathematically precisely equal districts were not expected of the
state, variations must be de minimis in that they may not result in
substantial and unnecessary inequalities between districts and
hence inhabitants. Thus, the district court deemed unacceptable
variations of as few as 10,000 people between districts, regardless of

UJ.S. Constit., Art. I, s. 2 (1787); XIV Amendment, s. 2 (1868); XV Amendmer
(1870); XIX Amendment (1920).

2 U.S. Constit., Art I, s. 2.
3 U.S. Constit., Art. I, s. 2 (1787) ; XVII Amendment (1913).
4 For example, see Colgrove vs. Green, 328 U.S. 549 (1946).
5 Wesberrv vs. Sanders, 376 U.S. 1 (1964).
6 Ibid.
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the fact that this 10,000 represented but “a small percentage” of
the entire voting population; and it denied that such a number of
people could not be divided properly among the districts. 1

In a decision of April 7, 1969, the United States Supreme Court
insisted that states make a good faith effort to achieve precise
mathematical equality of population in their congressional district
with only those variations which result despite such efforts. It
struck down such districts in Missouri and New York for failing
this t(

The federal and state courts have noted that the Federal
I Constitution does not specifically require congressional districts of

compact, contiguous territory, though such standards may b
prescribed by Congress in statutes directing the states to redraw
their congressional districts, or by the states themselves.3 In a case
involving a local elected body, the Court has warned that delib-
erate gerrymandering of district lines so as to segregate particular
ethnic groups within a district may violate the Fifteenth Amend-
ment prohibition against abridgment of the voter’s franchise by
reason of race or color, even if not disparate; and a later minority
opinion raised the possibility of the application of this criterion to
congressional districts. 4

In election of both United States senators and congressmen, the
Court has long asserted that the right to vote for these officers
derives from the Federal Constitution even though states may
establish voter qualifications. It involves a right to have each vote
counted fairly, which Congress may protect by statute.5

Federal Statutory Requirements.
Federal election laws presently fix the membership of the Federal

House of Representatives at 435, and direct the President to send
to Congress after each federal decennial census a report indicating
(a) “the whole number of persons in each state” exclusive of

y of Michigan, et al., U.S. Dist. Crt., Eastern Div. of
No. 22720, March 26, 1Michigan at Port Huron, Civ. Action No. 22720, March 26, 1964

2 Kirkpatrick vs. Preisler, Nos. 30 and 31, October Term, 1968, decided April 7,1969
Wells vs. Rocke feller, No. 238, October Term 1968, decided April 7, 1969.

Wood vs. Broom, 287 U.S. 1 (1932); Colgrave vs. Green, 328 U.S. 549 (1946); Brown
vs. Saunders, 166 S.E. 105 (1932), 159 \

Gam.ilKnn vs. Liahtfoot. 364 U.S. 339 (1960); Wright vs. Rockefeller, 376 ILiqh

Ex Parte Yarbrough, 110 U.S. 651 (1884); McPherson vs. Blacker, 146 U.S. 1 (1892;
179 U.S. 58 (1900); Swafford vs. Templeton, 185 U.S. 487 (190:

U.S. vs. Mosley, 238 U.S. 383 (1915); and U.S. vs. Classic 313 U.S. 299 (1941)
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untaxed Indians, and (6) the number of congressmen to which
each state is entitled by that census under the equal proportions
method of apportionment (each state to have at least one con-
gressman). 1 That method bases representation on the arithmetic
mean of successive numbers of congressmen.

Aside from this general requirement, the federal election laws
establish no standards which states must comply with in composing
congressional districts. However, prior to 1929, Congress did
require that, in any state entitled to more than one congressman,
such officers be elected from districts composed of contiguous and
compact territory containing as nearly as practicable an equal
number of inhabitants. 2

In 1964, Congress failed to act on six legislative proposals which
would fix certain standards for state congressional redistricting,
including (1) single member districts, (2) compactness and con-
tiguity of territory, (3) approximately equal populations, and (4)
a limit on the degree to which congressional districts might vary
from the population per congressman ratio. 3 On that latter variation
score, one bill proposed alO per cent limitation, twy o advocated a
limit of 15 per cent and three a maximum allowable variation from
that ratio of 20 per cent.

Massachusetts Congressional Districts.

In 1962, the General Court enacted legislation (c. 315) which
divided Massachusetts into 12 congressional districts of compact,
contiguous territory, on the basis of the 1960 federal census of
population. These twelve districts ranged from 11.6 per cent above
the ideal ratio of 429,048 people per congressman (9th Congres-
sional District) to 12.4 per cent below that ratio (Ist Congressional
District), all within the +l5 per cent range urged by the American
Political Science Association.4

Dinis Suit of 1966-67.—However, in 1966 the constitutionality of
those Massachusetts congressional districts was questioned in a suit
brought in the United States District Court at Boston by District

1 U.S.C. 2a.
2 Mass. Joint Special Committee on Congressional Districts, Report, House, No.

3150 of 1962, 30 pp., plus maps. At pp. 11-12.
3 H.R. Nos. 699, 1128, 2838, 4340, 7343 and 11650.

1 American Political Science Association, Special Committee on Congressional Re-
apportionment, “The Reapportionment of Congress”, The American Political Science
Review, Vol. XLY, No. 1, March 1951. 297 pp. At pp. 153-157.
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Attorney Edmund Dinis and six other legal voters who alleged that
the population disparities among the districts were not de minimis
and hence abridged the representational rights of the petitioners
protected by the Fourteenth Amendment to the United States
Constitution.

The District Court agreed, holding that the population difference
of 102,626 between the largest and smallest congressional districts
was excessive. The court noted that the 1962 Congressional Dis-
tricting Act, as passed by the Legislature, departed substantially
from plans recommended by the majority and minority members of
the Joint Special Committee on Congressional Districts, under
which a population per congressman difference of slightly under
50,000 (about 10 per cent of the size of the ideal district) would
have resulted between the largest and smallest districts. 1 While
emphasizing that districts need not be exactly equal in population,
the District Court stressed United States Supreme Court pro-
nouncements that differences among districts must be as minimal
as practicable given the particular circumstances of the state, and
that large deviations to be supportable must be unavoidable, free of
the taint of arbitrariness or discrimination, and explainable in valid
terms of a rational plan. Accordingly, the District Court stayed
further action, to permit the 1967 General Court, then in session, to
pass appropriate corrective legislation. 2

Congressional Redistricting Act of 1967.—Subsequently, by a
joint order adopted by each chamber on February 20, 1967, the
General Court established a new 21-member Joint Special Com-
mittee on Congressional Districts, chaired by Senator George V.
Kenneally of Suffolk and Representative John J. Toomey of
Cambridge (House, No. 4393). In June of 1967, the majority
membership of that committee recommended enactment of a
statute providing for 12 congressional districts ranging from 0.99
per cent above to 1.1 per cent below the ideal 429,048 population
per congressman apportionment norm, representing a population
difference of 8,716 between the largest and smallest districts. 3 With
amendments making minor changes, this proposed plan of districts
was enacted into law (Acts of 1967, c. 472). As demonstrated by

1 House, No. 3150 of 1962, sup\
2 Dinis vs. Volpe, Civil Action No. 66-767-G (1966), U.S. District (

Mass. Opinions rendered on February 15, 1967 and October 3, 1967.
3 Mass. Joint Special Committee on Congressional Districts, Report, House, No. 4970

of 1967, 20 pp., plus maps.
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Table 5 below, a remarkably close equality of population per
congressman was achieved by that statute within the range pro-
posed in the original plan of the committee.

Table 5. — Variations of Populations of 12 Massachusetts Congressional Districts
from Statewide Norm of 429,048 People Per Congressman*.

Congressional 1900 Per Cent Congressional 1980 Per CentDistrict. Population. Variation. District. Population*. Variation.

6th 433,240 -0.9% Ist 428,300 +0 2%12th 432,231 -0.7% Bth 428,276 +0 2%
3rd 431,954 -0.6% 2nd 427,678 +0.4%
sth 430,645 -0.3% 7th 426,473 +0 7%10th 429,920 -0.1% 4th 425,746 +0.8%9th 429,692 -0.1% 11th 424,523 +1.1%

* Population according to 1960 federal decennial census.

New congressional districts will become necessary following the
1970 federal census. District boundaries will have to be altered to

reflect population changes since 1960, mostly declining “core city”
populations, declining or static rural populations and growing
suburbs, as well as changes in the numbers of congressional seats
allocated to each state by Congress on the basis of the new
census.

Federal Constitutional Provisions. 1

The United States Constitution makes no specific provision with
regard to the organization and apportionment of state and local
legislative bodies, other than the very general “Guaranty Clause”
which stipulates that—

The United States shall guarantee to every State in this Union a Republican
Form of Government, and shall protect each of them against Invasion; and on
Application of the Legislature, or of the Executive (when the Legislature cannot
be convened) against domestic violence. (Art. IV, s. 4).

Implicitly, a republican form of government requires that the
legislative powers of a state or locality be vested in a body freely
elected by the qualified voters of that jurisdiction on a periodic
basis. Furthermore, the classical libertarian philosophy underlying
the Declaration of Independence, and both federal and state

State Legislative Apportionment.

1 Mass. Legislative Research Council, State and Local Appo,
of 1966, 122 pp.; at pp. 53-54.

A No. 771
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constitutions within the nation, conceives of a “balance” of legisla-
tive, executive and judicial powers as an essential feature of
“republicanism” which must be a matter of substance as well as of
form. However, the full implications of this Guaranty Clause have
yet to be spelled out by the courts; to date, questions posed under
that clause have been dismissed as “political and non-justiciable in
character” or have been settled through invocation of other consti-
tutional provisions.

Nevertheless, state and local legislative apportionments have
brought within the purview of the United States Constitution

through the application of standards evolved by the judiciary,
primarily in their interpretation of the Fourteenth Amendment
(1868) quoted in part below, which proclaims that—

tion 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall abridge
the 'privileges or immunities of citizens of the United States ; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws ...

Section 6. The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.

To a lesser degree the courts have relied also upon other
constitutional provisions which; (a) prohibit the denial or abridge-
ment of voting rights by the United States or by any state, for
reasons of “race, color or previous condition of servitude” (XV
Amendment, 1870); and (5) guarantee equal suffrage for women
(XIX Amendment, 1920).

Federal Supreme Court Interpretation Prior to 1962}

Prior to the ratification of the Fourteenth Amendment in 1868,
the right to vote and the election of national and state officials was
regarded as wholly a state matter, subject only to the few standards
prescribed by Congress for the drawing of congressional district
boundaries. This condition reflected the considerable decentraliza-
tion of political power in a prevailing agrarian society with simple
governmental needs, and the coexistence of slave states with free
states.

With the adoption of the Fourteenth Amendment in the wake of
the Civil War, this picture changed little for many years. Indeed,

Mass. Legislative Research Council, Slate and Local Apportionments, pp. 54



HOUSE— No. 5309. [Apr.86

within a few years following that adoption, the United States
Supreme Court held that the right to vote was not one of the
privileges and immunities of American citizens which states were
forbidden to abridge. 1 Later, the court reversed itself in part to
declare that the right to vote for federal officers was a right of
national citizenship which government must protect. 2 Subse-
quently, the power of federal protection of the franchise for the
choice of national officers only was extended to primaries and other
aspects of elections. 3 Shortly after World War 11, the United States
Supreme Court agreed to hear at least four cases involving com-Jjt
plaints that the “equal protection of the laws” to which citizens**
were entitled under the Fourteenth Amendment were abridged by
the failure of states to reapportion their legislatures seasonably. In
all four instances, the court dismissed the apportionment complaint
as a “political” issue which was “not justiciable” for want of a
substantial federal question.4

In 1961-1962, however, this long period of judicial non-interven-
tion ended with the landmark case of Baker vs. Carr.6 That case
involved the Tennessee Legislature which had undergone no major
redistricting for 61 years. As a consequence, its senatorial districts
ranged in voter-age population per senator from a minimum of
23,444 to a maximum of 142,979; some House members repre-
sented only one-tenth as many voter-age inhabitants as other
members. In the Senate, about 37 per cent of the voters were able
to elect 20 of the 33 members; and in the House 40 per cent of the
voters could select 63 of the 99 House members. Rural areas were
greatly overrepresented.

In 1959, an urban citizen group instituted a federal district court
suit alleging that this malapportionment debased their individual
votes and hence the federal constitutional rights of the petitioners
to equal protection of the laws under the Fourteenth Amendment.

Tennessee Case of Baker vs. Carr in 1962.5

Minor vs. Happersclt, 21 Wall. 162 (1875
Ex Parle Yarbrough, 110 U.S. 651 (1884)
McPherson vs. Blacker, 146 U.S. 1 (1892); Nixon vs. Herndon, 2Ti U.S. 536 (1927),

Nixon vs. Condon, 286 U.S. 73 (1932); tI.S. vs. Classic, 313 U.S. 299 (1941).
4 Colgrove vs. Barrett, 330 U.S. 804 (1947), re Illinois; Remmy vs. Smith, 342 U.S. 916

(1952), re Pennsylvania; Kidd vs. McCanless, 352 U.S. 950 (1956) re Tennessee;
Radford vs. Gary, 352 U.S. 991 (1957), re Oklahoma

Mass. Legislative Research Council, State and Local Apportionments, pp
369 U.S. 186 (1962
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The district court dismissed the suit on the grounds of non-
justiciability; but upon appeal the United States Supreme Court
ruled, in March 1962, that a justiciable cause had been stated, and
that malapportionment of seats in a state legislature is not to be
viewed as presenting a political question when challenged on the
basis of the Equal Protection Clause.

In this case, the Supreme Court cited two bases for federal court
jurisdiction of complaints alleging violation of voting and other
rights secured to citizens of states by the Fourteenth Amendment,
namely: (1) Federal Constitutional provisions extending the
federal judicial power to all cases arising under the United States
Constitution and laws (Art. 111, s. 2), and (5) federal civil rights
statutes (notably, 42 U.S.C., ss. 1343 and 1983). The Court held
that appellants in the Tennessee suit had standing in court
inasmuch as a citizen’s right to a vote free of arbitrary impairment
by state action has been judicially recognized as a right secured by
the Federal Constitution. The Court warned that such voting
rights complaints ought not to be dismissed by lower courts except
where these complaints are so attenuated and so plainly unsubstan-
tial as to be absolutely devoid of merit.

The lengthy discussion by the Court of “political question”
aspects stressed that the mere fact that a suit seeks protection of a
political right does not mean that a political question alone has
been presented. If discrimination is sufficiently shown, the right to
judicial relief under the Equal Protection Clause is not diminished
by the fact that such discrimination relates to political interests.

The Supreme Court therefore reversed the district court decision
and remanded the case to that court for relief if any violation of
constitutional rights were discovered.

In May 1962, the Tennessee Legislature reapportioned its Senate
and House of Representatives, only to have the above case reacti-
vated in the federal district court. That court disapproved the new
reapportionment law (a) because the proposed allocation of Senate
seats was “utterly arbitrary” and “devoid of any standard or
rational plan,” and ( b ) because six House districts varied too
greatly from any acceptable ratio of voter-aged population per
House member. The court gave the Legislature a year to evolve an
apportionment plan with at least one chamber on straight
“equality of qualified voters basis,” indicating that it had no
objection to a “measure” of protection and recognition for less
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populous, integral, historic governmental units in the other
chamber. However, when the Legislature enacted a new apportion-
ment law in 1963, the plaintiffs challenged the senate portion of it
on the grounds that apportionment factors other than voting-age
population were used which discriminated against urban areas. The
district court then granted the Legislature a stay until resolution
by the United States Supreme Court of eight “one-man, one-vote”
cases then pending which are discussed below.

Six-State Case of Reynolds vs. Sims in 196Jf}
*

In eight cases decided en masse in June 1964, and commonly
cited collectively as “Reynolds vs. Sims,” the United StatesS

Supreme Court was asked to resolve “one-man, one-vote” chal-
lenges affecting the Legislatures of the six States of Alabama
Colorado, Delaware, Maryland, New York and Virginia.2 These
suits sought a judicial clarification as to whether the Equal
Protection Clause requires “one-man, one-vote” apportionment of
each chamber of bicameral state legislatures.

The Supreme Court, in its historic opinion in Reynolds vs. Sims,
ruled that the Equal Protection Clause of the Fourteenth Amend-
ment “requires that both houses of a bicameral state legislature
must be apportioned substantially on a population basis” at least
once in every ten years, in conformity with population as revealed
either by the latest federal decennial census or more recent state
enumeration. While not demanding “mathematical exactness or
precision” in such apportionment, the Court insisted that “the over-
riding objective must be substantial equality of population among
the various ...

(legislative) ... districts.” Therefore, each state
must make “an honest and good faith effort to construct districts, in
both houses of its legislature, as nearly of equal population as
practicable.”

The Court didnot indicate at that time whether its “population”
concept embraced only “straight population” as ascertained by the

Legislative Research Council, State and Local Apportionments, pp. 56-60,
Congress, Legislative Reference Service, Digest of LBased on Library of Congress, Legislative Reference Service, Digest of Leading Supreme

Court Decisions Pertaininn to Congressional Redisiricting and State LegislativPertaininn to Cnnnression.nl R,

Washington,D.C., July 21,1964, 42 pp. At pfment, JI
Reynolds vs. Sims, 377 U.S. 533 (1964), Vann vs. Baggett, 377 U.S. 533 (1964), and

McConnell vs. Baggett’. 377 U.S. 533 (1964),’a1l relating to Alabama; Lucas vs. Colorado/■

U.S. 713 (1964), re Colorado; Roman vs. Sincock, 377 U.S. 695G,
1964), re Delaware: Maryland, Committee for Fair Representation vs. Tawes, 377 U
56 (1964), re Maryland; WMCA vs Lomenzo, 377 U.S. 633 (1964) re New York; and656 (1964

1964), re VirginiaDavis vs. Mann, 377 U.S. 678 (1964),
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Federal census, or such variants as legally domiciled population,
voter-age population, persons qualified to vote, or registered voters.

The Court rejected as “inapposite and irrelevant to state legisla-
tures” the analogy of the Electoral College and United States
Senate, which state authorities had cited as justification for state
“little federal systems” whereby one house of the legislature was
apportioned by political subdivisions or regions rather than by
population. The Court noted that the Electoral College and United
States Senate reflected a political compromise among 13 sovereign
states before they would enter voluntarily into the Union. In
contrast, counties, cities and towns are “creatures” of state govern-
ments, and enjoy no “sovereign” status.

The Court further held that when state legislative malapportion-
ment results from state constitutional requirements, those require-
ments must yield to the Supremacy Clause of the Federal Constitu-
tion which makes the latter the supreme law of the land (Art. VI).
In the absence of such a conflict between constitutions, reappor-
tionment must be achieved within the four comers of the state
constitution. The Supreme Court declared that lower courts have
power to grant appropriate, reasonable judicial relief in either of
those instances.

The ten major criteria established by the United States Supreme
Court for the guidance of state reapportionment efforts have been
summarized thus in a publication of the Ohio Legislative Service
Commission:

1. The right to vote is an individual right protected by the equal protection
clause of the Fourteenth Amendment, and an individual’s right to vote is
unconstitutionally impaired when its weight is in substantial fashion diluted
when compared with the vote of citizens living in other parts of the state.

2. The equal protection clause requires that both houses of a bicameral
legislature must be apportioned substantially on a population basis.

3. The right to vote is an individual right which cannot be denied by a
majority of the electorate, and the fact that an apportionment plan has been
approved by the electorate has no constitutional significance.

4. Regardless of the complexity or the sophistication of an apportionment
plan, it cannot result in the undervaluation of the weight of certain voters.

5. Regardless of the issues in a lower court, the Supreme Court in reviewing a
state legislative apportionment must consider the scheme as a whole.

6. The primary responsibility for legislative apportionment rests with the
legislature itself and the court should act only when the legislature fails to enact

1 Ohio Legislative Service Commission, Legislative Reapportionm,ent, Staff Research
Report, No. 65, Columbus, Ohio, January 1965, 76 pp. At pp. 23-24



HOUSE —No. 5309. [Apr.90

*

a constitutionally valid scheme. If, however, the legislature fails to act after
having adequate opportunity to do so, the court should not allow elections to be
held under a constitutionally invalid scheme.

7. It is neither practicable nor desirable to judicially determine the
constitutional validity of apportionment plans by establishing rigid mathe-
matical standards. The proper judicial approach is to ascertain whether, under
the particular circumstances in the state, there has been a faithful adherence to
a plan of population-based representation with only such variations as occur
from recognizing factors that are free of arbitrariness or discrimination.

8. State courts can act in apportionment cases but the same constitutional
standards are applicable in a state as well as a federal court. A federal court
having proper jurisdiction of an apportionment case in which the provisions of
the state constitution and law are clear need not await its action until a state
court determines questions of state law.

9. A legislature of a state whose apportionment system has been established in
its constitution and held invalid presumably has the inherent power to enact at
least temporary apportionment legislation pending the adoption of constitu-
tional provisions.

10. Variances in population in legislative districts are not justified because
they result from periodic reapportionments, nor by the fact that the variance is
less than those in the Electoral College, nor by the fact that under-represented
districts contain numbers of military and military-related personnel.

In the Court’s historic one-man, one-vote decision it agreed that
modest and reasonable deviations from the exact ratio of popula-
tion per legislator are constitutionally permissible (1) to maintain
the integrity of political subdivisions, (2) to achieve districts of
compact and contiguous territory, (3) to adapt to natural boun-
daries, and (4) to accommodate in minor degree historic factors
and community of interest. However, such deviations must be
based on considerations incidental to a rational state policy; they
may not be substantial; and they must be able to withstand
judicial scrutiny. The citizen’s vote may be neither inflated or
deflated in any significant degree. In essence, these limitations
mean that legislators must represent people, not “trees or acres ...

not farms or cities or economic interests.”
Hence, the Court ruled out the ten following considerations as

controlling significant bases of apportionment: (1) history, (2)
group interests, (3) area, (4) occupations, (5) geography, (6)
insuring representation for sparsely settled areas, (7) accessibility
of legislators to their constituents, (8) protection of minorities, (9)
balancing rural vs. urban powTer, and (10) state constitutional or

statutory requirements contrary to the Equal Protection Clause,
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such as guarantees of at least one legislative seat to each political
subdivision or grouping thereof.

The Court observed that multi-member legislative districts are
permissible so long as the ratio of population per legislator affords
voter equality. On the score of at-large elections, the Court noted
that while not “constitutionally defective” per se, they may be
“undesirable” because of the resulting lack of identifiable constit-
uencies in populous areas, and because of long ballots which
confuse the voter.

The Court further emphasized that—-
-fy Population is, of necessity, the starting point for consideration and the

controlling criterion for judgment in legislative apportionment controversies ...

The Equal Protection Clause demands no less than substantially ec
legislative representation for all citizens of all places as well as of all race

Accordingly, the United States Supreme Court warned that
apportionment plans which in their separate parts, or as a whole,
violate these principles and criteria are unconstitutional. Subse-
quently, in a case involving reapportionment in Illinois, the Fed-
eral Supreme Court enlarged this avenue of relief by affirming the
power of state courts to require a valid reapportionment or to
formulate valid redistricting plans conformable to the above federal
criteria; by directing federal district courts to afford the state
judiciary a reasonable opportunity to solve state apportionment
questions at the state level, the Supreme Court encouraged state
judicial initiative. 1

Hawaiian Case of Burns vs. Richardson in 1966.

Following its landmark Reynolds vs. Sims opinion, the United
States Supreme Court moved cautiously towards solutions of some
of the unanswered questions raised by its Baker and Reynolds
cases.

In 1965, the High Court let stand a lower federal district court
decision which required reapportionment of the Vermont state
legislature, without upsetting that state’s use of registered (legal)
voters rather than population as the basis of representation in its
House of Representatives. 2 Together with Massachusetts and

Scott vs. Germane, 381 U.S. 407 (196
klev, 379 U.S. 359 (1965). This case was originally Buckley vs. Hoff,Parsons vs. Buckley, 379 U.S. 359 (1965). This case w

234 F. Supp. 191 (1964). The Vermont Senate is apportioned on a population basi;
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Hawaii, Vermont was one of the three states in the Union basing
its apportionment on legal voters.

In a Georgia case, decided that same year, the Supreme Court
warned that states do not have an unlimited right to establish the
bounds of election districts. 1 It pointed out that the Fourteenth
Amendment requires equality of the franchise, and that the Fif-
teenth Amendment forbids districting intended to deprive negroes
of their right to an equal vote. The Court held that multi-member
election districts are not per se violative of the Equal Protection
Clause, if voters in single and multi-member districts have approxi-
mately equal votes within the permissible limits of variation from
the average population per legislator ratio.

Subsequently, in 1966, the Supreme Court rendered its third
landmark decision in respect to state legislative apportionment in
the Hawaiian case of Burns vs. Richardson . 2 In this opinion, the
Court elaborated upon the principles laid down in its Baker and
Reynolds Cases, and addressed itself more fully to the registered
voter and multi-member district issues raised in the Vermont and
Georgia cases of 1965.

Burns vs. Richardson originated in 1964 as a suit filed in the
Honolulu federal district court by certain voters of that city who
attacked the validity of state constitutional provisions governing
the apportionment of the Hawaii Legislature. 3 The plaintiffs
alleged violations of the Fourteenth Amendment of the Federal
Constitution, in that the Hawaiian Constitution; (1) based repre-
sentation on registered voters rather than population; (2) per-
mitted multi-member Senate and blouse districts; and (3) appor-
tioned the Senate on a “little federal” system of representation by
counties. That scheme resulted in under-representation of populous
Honolulu County (with 79 per cent of the state population but
only 10 of the 25 State Senate seats) and overrepresentation of the
“Neighbor Island” counties of Kauai, Maui-Kalawao, and Hawaii
(with 21 per cent of the total population, but a commanding 15 of
the 25 State Senate seats).

The federal district court in 1965 adjudged all apportionment
provisions of the Hawaii Constitution to be valid under the

1 Fortson vs. Dorsey, 379 U.S. 433 (1965
2 384 U.S. 73 (1966).
3 Holt vs. Richardson, 238 F. Supp. 468 (1964) and 240 F. Supp. 724, 727 and 729

(1965).
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Fourteenth Amendment except those relating to the Senate, and
enjoined the Legislature from taking final action on any legislation
at its regular 1965 session until that body had: (1) enacted a
provisional reapportionment plan for the Senate based on reg-
istered voters, to be effective for the 1966 election; (2) adopted
and submitted to the electorate, at a special election, a constitu-
tional amendment correcting the defective Senate apportionment
features of the state constitution; and (3) enacted legislation
submitting to the electorate, at a special election, the question of
calling a convention to propose amendments to the Hawaii Consti-
tution. The original time schedule set out by the court for state
compliance with these requirements was later modified to permit
perfection of the needed legislation and to ease certain difficulties
in state election administration. When the apportionment scheme
devised by the Legislature met with Federal District Court dis-
approval. both the original plaintiffs and legislator groups appealed
this decision to the United State Supreme Court.

In its opinion of April 25, 1966, the Supreme Court ruled that— 1

(1) In permitting state legislative action, the district court should allow
legislative review of the entire apportionment scheme without restricting the
available choices for interim and permanent apportionment plans.

(2) The Fourteenth Amendment does not require that at least one house of a
bicameral legislature must consist of single-member districts. The legislative
choice of multi-member districts is subject to challenge only (a) if such districts
result in an unacceptable ratio of population per legislator, (5) if such districts
are not appropriately subdistricted to assure a distribution of legislators that are
resident over the entire district, and (c) if the plan is either devised—or would
operate— to minimize or cancel out “the voting strength of racial or political
elements of the voting population.”

(3) Although both houses of the legislature must be apportioned substantially
on a population basis, the Equal Protection Clause does not require the use of
total population figures derived from the federal census as the only standard to
measure substantial population equivalency.

(4) Hawaii’s registered voters basis, depending in part upon political activity
and chance factors, was not itself a permissible population basis, but could be
used so long as it produced a distribution of legislators not substantially
different from that which loould result from use of a permissible population
basis. (The validity of a registered voter basis of apportionment depends upon
the criteria that govern state citizenship, the extent of political activity of those
persons eligible to vote, and the reasonableness of the registration system).

1 Burns vs. Richardson, 384 U.S. 73 (1966), decided together with the companion
cases of Cravalho vs. Richardson and Ahe vs. Richardson.
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(5) Hawaii’s special population problems, including large concentrations of
military and other transients, centered on Oahu, suggested that state citizen
population rather than total population is the appropriate comparative guide.

(6) The registered voters basis was acceptable for the interim plan in view of
district court’s conclusion that the apportionment achieved by its use
antially approximated that which would have occurred had state citizen
ation been the guide.

Accordingly, the Supreme Court upheld the interim apportion-
■nt plan proposed by the Hawaii Legislature, and directed the

federal district court to retain jurisdiction of the case until all
aspects of the Hawaiian reapportionment proceedings had been
settled in conformity with the United States Constitution.

Florida Case oj Swann vs. Adams in 1967.

This case came to the United States Supreme Court on appeal
from a decision of a federal district court in Florida approving a
reapportionment plan enacted by the Florida Legislature in con-
formity with earlier judicial edicts. 1 The plan at issue based
representation on population and provided for—

(1) A 48-member Senate, whose districts ranged from 10.56 per cent below to
15,09 per cent above the ideal legislator vs. population ratio, and under which the
largest per legislator population was 1.3 times the smallest representation;

(2) A 117-member House, whose districts ranged from 15.27 per cent below to
r cent above the ideal legislator vs. population ratio, with the largest per

1 times the smallest; and
(3) Multi-member districts in each house
Appellants attacked this apportionment plan on the grounds

that: (1) it involved greater variations from the ideal apportion-
ment norm than a plan which they submitted to the lower court;
(2) that over-all the plan proposed by the legislature underrepre-
sented urban areas and overrepresented rural ones; and (3) that
residency requirements attached to seats in certain districts were
defective.

In reversing the lower court decision, and hence disapproving
the plan enacted by the Florida Legislature, the Ihiited States
Supreme Court held that no adequate explanation had been offered
as to the reasons for the large deviations of as much as 30 per cent
among Senate districts and 40 per cent among House distiicts,
hence, they could hardly be deemed minimal variations conform-

1 Swann vs. Adams, 378 U.S. 553 (1964), 383 U.S. 210 (1965). 085 U.S. 440 (1967
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able to the constitutional requirement of apportionment substan-
tially on a population basis.

The Court stressed that allowable deviations in state legislative
apportionment plans are limited to those minor variations which
are based on legitimate considerations incidental to effectuation of
a rational state policy, and which are free of any taint of arbitrari-
ness or discrimination. That variations of 10 per cent to 15 per cent
had been sustained in one state was not necessarily a guide to what
is marginally permissible in another. Finally, the Court warned

4 that there is a constitutional impropriety in maintaining deviations
from the equal population principle in deference to area and
economic or other group interests.

Texas Case of Kilgarlin vs. Hill in 1967.

This case, decided by the United States Supreme Court slightly
over a month following its ruling in Swann vs. Adams, arose from a
challenge of provisions of the Texas State Constitution specifying
(a) that no county was to elect more than one senator and (6) that
no county was to elect more than seven representatives unless it
exceeded 700,000 in population, in which event it was to receive
one additional House seat per 100,000 population. 1 These state
constitutional requirements were attacked in the federal district
court in 1963 on the basis that they resulted in substantial
underrepresentation of inhabitants of urban counties.

Subsequently, in 1965, that court held those state provisions to
be in violation of the Equal Protection Clause of the Fourteenth
Amendment and directed the Legislature to enact a new apportion-
ment consistent with the Federal Constitution.2 The Legislature
promptly enacted legislation providing for (a) 31 single-member
senatorial districts with a +10.65 per cent to •—10.15 per cent
variation from the population apportionment norm, and (6) the
election of the 150-member House on the basis of 86 representative
districts with population per representative variations from the

of from +11.6 per cent to —14.84 per cent.3 The latter 86
representative districts included 63 single-member, 12 multi-
member and 11 “floterial” districts (formed by combining two or

1 Texas Const., Art. 111, ss. 23, 26a and 4
! Kilgarlin vs. Marlin, 252 F. Supp. 404

Vernon’s Ann. Civ. State., Art. IT :1 195 a (House), in 19i
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more districts each electing its own representative into a district for
electing an additional at-large representative). Thereupon, the
plaintiffs returned to the federal district court to attack the House
apportionment plan on allegations that it (a) involved impermis-
sible political and racial gerrymandering, and (b) excessive varia-
tions from the House apportionment norm; the plaintiffs requested
that the court prevent the holding of House elections in 1966 until
inequities complained of were corrected. The federal district court
sustained all aspects of the plan except those relating to floterial
districts, which it ordered the Legislature to correct by August
1967, while allowing the 1966 election of representatives to proceed
on a temporary basis under the law of 1965. The plaintiffs appealed
this lower court ruling to the United States Supreme Court.

In its decision in Kilgarlin vs. Hill in February of 19671 the High
Court affirmed the action of the federal district court in (a)
allowing the 1966 state election of representatives to follow tem-
porarily the terms of the 1965 statute, (b) rejecting political and
racial gerrymander claims as unproven, and (c) condemning
floterial districts in the plan. However, the Supreme Court held the
federal district court erred in rejecting the appellant complaint that
the variations among districts in terms of population per represen-
tative were excessive under the standards enunciated in Reynolds
vs. Sims. The Supreme Court declared that—

Appellants’ proof showed that in these other districts the population per
representative varies from 54,385 to 71,301, or from 14.84 per cent over-
represented to 11.64 per cent under-represented. The ratio between the largest
and the smallest district is thus 1.31 to 1. The deviation from the average
population per representative is greater than 10 per cent in 12 single-member
districts, and a total of 55 representatives would be elected from eight multi-
member districts in which the population per representative varies from the
ideal by more than 6 per cent ...

Under ... (the case of Swann vs. Adams) ... it is quite clear that unless
satisfactorily Justified by the court or by the evidence of record, population
variances of the size and significance evident here are sufficient to invalidate an
apportionment plan. Without such justification, appellants’ analysis ... (of the
Texas plan) ... made out a sufficient case under the Fourteenth Amendment

The Supreme Court did not agree with the federal district court
finding that deviations from the equal population principle were
justified by a bona fide attempt to conform to state constitutional

1 KUqarlin vs. Hill 386 U.S. 120 11967)



1969.] HOUSE No. 5309. 97

and statutory policies requiring legislative apportionment plans to
respect county boundaries wherever possible. Noting that two other
alternative plans offered to the district court by various parties
would have produced lesser variations while still respecting county
lines, the Supreme Court declared that the lower court had not
justified as de minimis the greater variations resulting under the
Legislature’s scheme of House districts.

Accordingly, the Supreme Court reversed the lower court decision
on these variation aspects, and remanded the case for further local

consistent with federal constitutional requirements.

Impact of Federal Criteria on State Legislative Apportionment.
As a consequence of “one man, one vote” decisions of the United

States Supreme Court commencing with Baker vs. Carr in 1962,
suits were filed in the federal or state courts of 47 of the 50 states
between 1962 and 1968, alleging violations of the Equal Protection
Clause of the Fourteenth Amendment in respect to the apportion-
ment of either or both legislative houses. Available information,
based on state responses to Research Bureau questionnaires, indi-
cates the following impact of Baker vs. Carr and subsequent related
federal court opinions among the 50 states and one territory as of
January 30, 1969:

(1) In three states and one territory, both branches of the
legislature were reapportioned without the need of litigation since
1962 (Ky„ N.H.. S.D. and P.R.).

(2) In three states, one house was reapportioned without litiga-
tion while the second chamber was reapportioned following a
successful apportionment challenge in the courts (La., Me. and
S.C.). In addition, the unicameral legislature of Nebraska was also
reapportioned in the wake of court action.

(3) In 41 states, both houses of the bicameral legislature were
reapportioned successfully following court suits (Ala., Ariz., Ark.,

Colo., Conn., Del., Fla., Ga., Ha., Ida., 111., Ind., la., Kans.,
Md., Mich., Minn., Miss., Mo., Mont., Nev., N.J., N.M., N.Y., N.C.,
N.D., Ohio, Okla., Ore., Pa., R. 1., Term., Tex., Utah, Vt., Va.,
Wash., W. Va., W T is., and Wyo.). Reportedly, a new judicial
challenge of the districts of both branches of one of these states has
been initiated (Mo.).
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(4) Finally in another two states, litigation is pending against
one or both houses of the bicameral state legislature which were
reapportioned within the past decade (Alas, and Mass.).

(5) In most of the foregoing instances, reapportionment was
accomplished in the state legislature or other state apportionment
agency responsible for reapportionment under the state constitu-
tion pursuant to court directives. However, in at least 15 states, the
failure of the state reapportioning procedure to produce results
acceptable to the judiciary led to the promulgation of specific plans
of districts by the courts for one or both houses (Ala., Ariz., 111.,A
Kans., Me., Mich., Miss., Mont., N.M., N.Y., N.D., Ohio, Okla., Pa.
and Wyo.).

(6) In most states the principal immediate beneficiaries of “one
man, one vote” reapportionment were the urban and suburban
areas, which gained legislative seats at the expense of rural regions,
according to a 1967 survey by the National Municipal League. 1

Thus, modest to substantial urban-suburban gains were reported in
31 states (Ala., Alas., Ariz., Calif., Del., Fla., Ga., Ha., 111., Ind.,
la., Kans., Ky., La., Md., Minn., Miss., Mo., Mont., Nebr., Nev.,
N.C., N.D., S.C., S.D., Tex., Utah, Vt., Va., W. Va., and Wyo.);
however, in a number of these states the increase of urban and
suburban representation merely modified but has not overturned
the pattern of rural dominance. In at least another seven states,
“inner cities” and rural areas yielded legislative seats to fast-
growing suburban sections (Conn., Mass., N.Y., Ohio, Pa., Tenn.
and Wash.).

(7) The same National Municipal League survey indicated
mixed results from “one man, one vote” reapportionment of state
legislatures, so far as ethnic minorities and political parties are
concerned. In general, court opinions opening the voting rolls to
Negro and other minority groups have had more significance for
them than reapportionment decisions. To the extent that such
minorities inhabited over-represented rural areas in which theyje
were counted for apportionment purposes whether or not they were*
allowed to vote, they have yielded legislative seats to urban and
surburban areas; unless the theretofore underrepresented cities
contained large segments of the same minority populations, a net

1 National Municipal League, Apportionment in the Nineteen Sixties State Legis-
latures —

Congressional Districts. New \ork, N.Y., August, 1967; binder of 481 PP*
mimeographed
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loss of seats resulted for the group (Ariz.). On the other hand, the
loss of seats by over-represented non-Negro rural areas to urban
areas with large Black populations has resulted in increased state
legislative representation of the latter (111., Mo., Tenn.). The same
kind of mixed consequences arose for political parties, depending
largely on local conditions; the Democrats benefitted in some
states (such as Ind., la., Me. and N.C.), while advantages fell to the
Republicans in others (such as in Arizona and much of the
South).

I
Judicial Policy Prior to 1968.

Early Position of U.S. Supreme Court.-—While the United States
Supreme Court did not move swiftly to apply its reapportionment
doctrines to local elected bodies, it nevertheless gave ample warn-
ing of its view, ultimately expressed in Avery vs. Midland County
in 1968,1 that population must be the basis of apportionment of
legislative bodies at the local level. Anticipating such a result, state
courts and lower federal courts began applying “one man, one
vote” criteria to challenged county and municipal apportionments
soon after the Federal Supreme Court ruling in Baker vs. Carr.

Shortly after the Baker decision, the United States Supreme
Court, in disposing of the “county unit” system of electing state
legislators in Georgia, declared that every voter must have an equal
vote in geographical areas which have been designated as units for
representation. 2 And in Reynolds vs. Sims, the Court stressed (a)
that the Constitution protects the rights of all qualified citizens to
vote in both state and federal elections, (b) that each citizen has
an inalienable right to full and effective participation in his state’s
legislative process, and (c) that local governments are not
sovereign entities. However, the Court showed reluctance to enter

__ the local government apportionment field as late as 1964, when it
■'S rejected, for want of jurisdiction, an appeal relating to a grossly

malapportioned Mississippi county board. 3

In 1967 the United States Supreme Court refused to apply the
“one man, one vote” criterion to a regional school board whose

Apportionment of Local Legislative Bodies.

1 Avery vs. Midland County, 386 U.S. 120 (1968); Sup. Crt. of the U.S., Oct. Ter
1967, No. 39, rendered April 1, 1968.

2 Gray vs. Sanders, 372 U.S. 368 (1963)
Glass vs. Hancock County Election Board, 378 U.S. 558 (1964)
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members are appointed by component school district boards, and
whose functions the Court regarded as being essentially administra-
tive. 1 It also declined to invalidate charter provisions whereunder
four of the 11 members of the Virginia Beach city council are
elected at large while the remaining seven are elected at large but
must be residents of districts of unequal populations. 2

Activity in Lower Courts.-—Nevertheless, local malapportion-
ment remained a topic of growing public and judicial concern.
Between 1962 and the end of 1967, suits challenging the apportion-
ment of county and municipal legislative bodies were reported to
have been filed in the state or federal courts in 28 states (Alas.,
Ariz., Calif., Conn., Fla., Ga., la., La., Md., Mass., Mich., Minn.,
Miss., Mo., Mont., Nebr., N.J., N.Y., N.C., Ohio, Okla., Pa., S.D.,
Tenm, Tex., Va., Wash., and Wis.). The more common targets of
these suits have been (a) boards of county commissioners or super-
visors, some or all of whose members are elected by component
political subdivisions rather than on a population basis, and ( b)

county boards and municipal legislative bodies, some or all of whose
members are elected on a population or registered voter basis from
districts whose reapportionment is long overdue. Nationally, the
members of more than 59 per cent of all county legislative bodies
and of about 40 per cent of all municipal legislative bodies are
chosen on a district, ward or precinct basis, as opposed to at-large
election.

Often, local malapportionments complained of involve deviations
far more pronounced than those of contested state legislative
districts. Such malapportionment at the county and municipal
levels has a more immediate, personal impact upon the local
resident than does state and federal malapportionment. Most of the
essential governmental services required daily by the citizen such
as public schools, water supply, public works, police and fire
protection, sanitation, and various state and federally assisted
social services is furnished by local agencies financed by property
taxation.

Hence state courts and federal district courts have been applying
the principles of Baker vs. Carr and Reynolds vs. Sims to local
governments upon the premise: (a) that the Fourteenth Amend-

1 Sailors vs. Board of Education of Kent County, 35 TJ.S.L. Week 4462 (TJ.S. May
1967).

2 Dusch vs. Davis, 35 U.S.L. Week 4461 (U.S. May 22, 1967).
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ment guarantees apply to states and all their legislative instrumen-
talities of government; (6) that counties and municipalities are
units of the state exercising legislative powers; (c) that a state
may exercise such legislative powers only through bodies elected on
an acceptable population apportionment basis; and (d) that local
legislative bodies must therefore be elected on a “one man, one
vote” basis.

Thus, in 1962 the Ohio Supreme Court compelled the Cleveland
City Council to comply with decennial reapportionment provisions

that community’s charter. 1 Two years later a federal district
court held invalid, as violations of the Equal Protection Clause,
Baltimore City Charter provisions which resulted in councillor
districts characterized by severe deviations from the population
criterion. 2 State court action also saw federal criteria applied in
county malapportionment suits in California3 and Michigan4 in
1964. The following year, the Wisconsin Supreme Court struck
down, for violations of the Equal Protection Clause, the state
statute regulating the apportionment of county boards of 70 of that
state’s 72 counties. 5 In that year, the South Dakota Supreme Court
invalidated three county boards for “one man, one vote” infrac-
tions; 6 the New York State Court of Appeals applied the doctrines
of Reynolds vs. Sims to all local legislative bodies of the Empire
State; 7 and federal district courts decreed “one man, one vote”
reapportionment of city councils in Connecticut, Montana and
Virginia. Other equal representation rulings followed in California, 8

Minnesota, 9 Missouri 10 and Tennessee 11 in 1965-1966, and in
Connecticut 12 and Pennsylvania 13 in 1967.

1 State vs. Mosterson, 183 N.E. 2d. 376, Ohio Supr. Crt. (1962).
2 Ellis vs. Mayor and City Council of Baltimore, 234 F. Supp. 945 (1984).
3 Griffin vs. Board of Supervisors of Monterey County, 36 Cal. 2d. 888, Calif. Supr.

Crt. (1964).
4 Brouwer vs. Bronkema, 377 Mich. 616 (1964),
5 Slate ex rel Sonneborn vs. Sylvester, 26 Wis. 2d. 43, 132 N.W. 2d. 249 (1965)

_ 6 Bailey vs. Jones, 81 S.D, 617, 139 N.W. 2d. 385 (1965), Reedstromvs. Evenson, (1965,
djcitation not reported in state reply), and Campbell County vs. Johnson, 141 N.W. 2d.

475 (1965).
7 Seamen vs. Fedourich, 16 N.Y. 2d. 94, 209 N.E. 2d 778, 262 N.Y.S. 2d 444 (1965)
8 Miller vs. Board ofSupervisors, 63 Cal. 2d. 343, 405 P. 2d. 857 (1965).

9 Hanlon vs. Towey, 274 Minn. 187 (1966).
10 Armentrout vs. Schooler, 409 S.W. 2d. 138 (196C
u Strickland vs. Burns, 256 F. Supp. 824 (1966).
12 Montano vs. Lee, U.S. Dist. Crt. Civil Action No. 11238 (1966)
13 Newbold vs. Osser, 425 Pa. 478 (1967).
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Avery Decisions of U.S. Supreme Court.—ln 1967, the United
States Supreme Court granted review to an appeal from a decision
of the Texas State Supreme Court concluding that the election of
members of the Midland County Commissioners Court from single-
member districts of substantially unequal populations did not
violate the Fourteenth Amendment. Of the five members of that
county body, one was elected at large, and four others from single-
member districts of 67,906 inhabitants, 852 inhabitants, 414 in-
habitants and 828 inhabitants respectively. Legislative powers of
the county commissioners court included appropriations, setting
the tax rate, authorization of bond issues, and establishing certain
election district boundaries. The question before the United States
Supreme Court was whether the Fourteenth Amendment prohibits
the election of local government legislators from districts of dis-
parate size.

The Court found that, indeed, local legislative bodies must be
apportioned in conformity with that Amendment:

Texas Case of Avery vs. Midland County in 1968.

Although the forms and functions of local government and the relationships
among the various units are matters of state concern, it is now beyond question
that a State’s political subdivisions must comply with the Fourteenth Amend-
ment. The actions of local government are actions of the State ...

When the State apportions its legislature, it must have due regard for the
Equal Protection Clause. Similarly, when the State delegates lawmaking power
to local government and provides for the election of local officials from districts
specified by statute, ordinance or local charter, it must insure that those
qualified to vote have the right to an equally effective voice in the election
process ...

We therefore see little difference, in terms of the application of the Equal
Protection Clause and of the principles of Reynolds vs. Sims, between the
exercise of state power through legislatures and its exercise by elected officials in
the cities, towns and counties ...

The Equal Protection Clause does not, of course, require that the State never
distinguish between citizens, but only that the distinctions that are made not be
arbitrary or invidious. The conclusion of Reynolds vs. Sims was that bases other
than population were not acceptable grounds for distinguishing among citizens
when determining the size of districts used to elect members of state legislatures.
We hold today that the Constitution permits no substantial variation from equal
population in drawing districts for units of local government having general
governmental powers over the entire geographic area served by the body ...

The Constitution does not require that a uniform strait-jacket bind citizens in
devising mechanisms of local government suitable for local needs and efficient in
solving local problems ...
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... Our decision today is only that the Constitution imposes one ground rule
for the development of arrangements of local government: a requirement that
units with general governmental powers over an entire geographic area are not
to be apportioned among single-member districts of substantially unequal
population ...

National Impact.—ln 1968, numerous lower court decisions have
applied the basic principles of the High Court ruling. In Alabama,
a federal district court has invalidated the districts for the election
of Houston County Connnissioners and has given the State Legisla-
ture until the conclusion of its 1969 session to pass corrective
legislation. Similarly, the Colorado Supreme Court has required
new districts for the election of Denver city councilmen by 1971,1

and a redistricting of the Honolulu City Council by September
1969 has been decreed by the Hawaiian Supreme Court. 2 The lowa
Supreme Court has withheld its decree pending legislative passage
of an apportionment statute for the election of county supervisors.3

In Louisiana, the Lafayette Parish police jury and the Beauregard
Parish School Board were reapportioned by a federal district
court. 4 In New Jersey, the legislature provided for at-large election
of all county boards after malapportioned county boards were
ordered reapportioned in lower court rulings. Other litigation is
reported pending in eight other states (Alas., Conn., Ga., 111.,
Kans., Ky., N.C., and Okla.).

Impact in Massachusetts.-—The Avery opinion has also had its
impact in Massachusetts, where state courts have yet to move
forcefully against malapportioned city councils. 5 In the case of
Dinis vs. Harrington6 decided within a few weeks following Avery,
the United States District Court at Boston ordered the New
Bedford City Council to redivide that city into wards complying
with the Fourteenth Amendment and the rationale of the Avery
decision. The court struck down existing city wards which varied in
population per councilman from 13,231 (or 20.8 per cent overrepre-
sented) to 21,944 (or 31.7 per cent underrepresented). Within the
60-day time limit mandated by the court, the city council produced

Hartman vs. City and County ofDenver, 440 P. 2d. 778
Chikasuye vs. Lota, Ha. Supr. Crt., Oct. Term 19G7, No. 4788, August 30, 1968:rrr

Mandicino vs. Kelly, 158 N.W. 2d. 754 19<
Simon vs. Landry, 286 I

oen
jectedby the Superior (

6 U.S. District Court, District of Mass., at Boston, Civil Action No. 68
17, 1968.
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a new plan of wards in which the population per councilman ratio
varied but from 16,130 (3.4 per cent below norm) to 17,211 (3 per
cent above norm).

Currently, the United States District Court at Boston has before
it suits challenging the apportionment of the city councils of four
other Massachusetts municipalities (Attleboro, Brockton, Newton
and Quincy).

Problems in Enforcing the One-Man, One-Vote Rule at the Local
Level.

While the federal and state courts have decreed “one man, one
vote” compliance in the apportionment of both state and local
legislative bodies, much remains to be done before local observance
of these standards compares favorably with the equalization of
representation in the state legislatures achieved since Baker vs.
Carr.

State legislatures, being fewer in number and involving larger
numbers of people and interests, have been more susceptible to
judicial attack by organized groups with advantages to gain
through reapportionment, acting through the instrumentality of a
suit by an aggrieved voter. In the instance of the vastly more
numerous local governments, a variety of factors militate against
the effective broad-scale enforcement of “one man, one vote”
standards in response to a voter suit.

Political Obstacles.—ln general, the courts have approached the
problem of local malapportionment on an individual case by case
basis, consistent with customary judicial practice. They have rarely
pressured state legislatures to enact general legislation correcting
such conditions on a statewide basis. Hence, local governments are
encouraged to tolerate malapportionment of their legislative bodies
until confronted by a particular court suit; and the state legislature
may be inclined to evade the issue on the grounds that it is a “local
matter”. In addition, political considerations may make the state
authorities reluctant to “rock the boats” of local county commis-
sioners and city councilmen whose good will they wish to cultivate.
The state legislature may also be concerned about preserving as
long as possible local wards, districts and precincts—however
malapportioned—which are used as “building blocks” in the forma-
tion of state legislative districts.
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No state reporting its practices to the Legislative Research
Bureau indicated that it has a systematic procedure for review, by
a state agency, of local election districts for compliance with “one
man, one vote” requirements. Indeed, only a minority of the
reporting states revealed that they have general laws requiring
periodic local reapportionment on any basis (Alas., Ariz., Calif.,
Colo., Fla., Ida., 111., Kans., Mass., N.J., Pa., S.D., Tenn., Utah and
Wis.). Thus, in most states, periodic local reapportionment is
controlled by local charter provisions, if provided for at all. The use
of the voter initiative petition procedure, as an avenue for forcing
local reapportionment, may be limited or foreclosed altogether by
state constitutional or statutory provisions, or by local charter
provisions. 1

Court Cost Obstacle.-—Hence, for the ordinary citizen of modest
means residing in a malapportioned local election district the only
recourse available, more often than not, is to the courts. However,
judicial proceedings are costly and time-consuming, state constitu-
tional promises of “speedy” and “unpurchased” justice to the
contrary notwithstanding. 2 While the aggrieved citizen must pay
his own court costs if he cannot find a civic organization to assist
him financially, the legal costs of the offending local government
are financed by the body politic (including the plaintiff) via the
local government treasury. This problem is not peculiar to “one
man, one vote” litigation, but to other types of civil rights
litigation as well where a governmental body is questioned for its
acts or its failure to act. Clearly, the effective implementation of
citizen rights protected by the Fourteenth Amendment of the
Federal Constitution and the Bills of Rights of state constitutions
suggests a reappraisal by the courts and by state legislatures of
these court cost aspects. This is especially so if the enforcement of
“one man, one vote” standards is to be left to litigation and not to
review and corrective action by an appropriate state administrative
agency.

Corrective Proposals Pending in Massachusetts.—Concern over
this problem has prompted Senator Joseph J. C. DiCarlo of Suffolk
to introduce, on petition of himself and Mrs. Marianna M.

1 For example: Mass. Const., Amend. Art. XLVIII,
2 Mass. Const., Part I, Art. XI: “Every subject of the commonwealth ought to find

a certain remedy, by having recourse to the laws, for all injuries or wrongs which he
may receive in his person, property, or character. He ought to obtain right and justice
freely, and without being obliged to purchase it; completely, and without any denial;
promptly, and without delay; conformably to the laws.”
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Reynolds of Revere, a proposed law which would require a city
found malapportioned in a judicial proceeding to reimburse the
plaintiffs for their court-approved legal costs (Senate, No. 613 of
1969). This measure is now being considered by the Joint Com-
mittee on the Judiciary. That committee is also considering a
constitutional amendment proposed by Mrs. Reynolds which would
allow the General Court to enact special laws redrawing malappor-
tioned wards and precincts without requirement of prior local
“home rule” approval (Senate, No. 606 of 1969, filed by Senator
Beryl W. Cohen of Norfolk and Suffolk).

Three other related propsals for the correction of local malappor-
tionment are pending before two other committees of the General
Court. As drafted, these three measures would require ward or
precinct equalization on a “legal voter” rather than an “inhabi-
tant” basis, and hence may encounter judicial objections where the
resulting wards are not also equal, as nearly as may be, in terms of
population.

Of the three proposals aforesaid, two have been referred to the
Joint Committee on Election Laws. The first, introduced by
Senator Joseph J. C. DiCarlo of Suffolk on petition of Mrs.
Marianna M. Reynolds of Revere, would authorize any city whose
wards are currently malapportioned to establish new equalized
wards for the election of city officials, while retaining the existing
old wards for state election purposes until a single plan of equalized
wards for both purposes can be established in 1974 (Senate, No.
562 of 1969). The second proposal, by Rep. John W. Olver of
Amherst, would require the State Secretary to appoint a bipartisan
commission in a malapportioned city to redraw its ward fines, on
petition of ten or more voters of that city (House, No. 4431 of
1969).

The third proposal, before the Joint Committee on Local Affairs,
was introduced by Rep. Edward A. McColgan of Northampton on
his own petition; it would authorize any home rule charter
commission to provide, in its charter proposal to the local voters, a
new plan of equalized city wards in lieu of existing malapportioned
city wards (House, No. 3283 of 1969). On March 6, 1969, the
General Court accepted an adverse report by that joint committee
on the petition of Senator Oliver F. Ames of Suffolk for legislation
requiring city wards to be equalized in 1969 and every tenth year
thereafter (Senate, No. 691 of 1969).
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Chapter IV. Proposed Changes of Massachusetts
Apportionment Procedure.

Order of Presentation.
In this and the following Chapter V, consideration is given to the

technical aspects of, and agruments for and against, the alternative
state legislative apportionment procedures and criteria, and the
different sizes of the House of Representatives, proposed ( a ) in the
initiative constitutional amendment sponsored by Representative

A John R. Buckley of Abington, the Citizens Committee for a
Legislature, and the Massachusetts League of Women

Voters, and (b) the legislative constitutional amendment advo-
cated by former House Speaker (now Attorney-General) Robert H.
Quinn of Boston, present House Speaker David M. Bartley of
Holyoke and others.

The former initiative proposal, originally House, No. 3766 of
1968, is referred to hereinafter by its current legislative document
number, House, No. 300; and the latter legislative constitutional
proposal, initially House, No. 3681 of 1968 which was revised as
Senate, No. 1206 of that year, is cited according to its current
designation, House, No. 4612.

For ease of presentation, this chapter discusses only so much of
the two foregoing alternative constitutional proposals as pertains
to the procedures and criteria for apportioning the General Court
and Executive Council, and for assuring properly-drawn local
election districts which must be used in that state apportionment.
That discussion opens with a summary of the main features and
purposes of the two alternative constitutional amendments. It then
proceeds to a detailed examination of controversial features of
these proposals under the seven headings of (1) Apportionment by
Commission or by Legislature, (2) Judicial Review Aspects, (3)
Legal Voter vs. Inhabitant Apportionment, (4) Census Aspects,
(5) Single-Member vs. Multi-Member Districts, (6) County Limi-

tations, (7) Municipal Limitations and Local Malapportionment,
and (8) Qualifications of Legislators and Executive Councillors.

Initiative Petition Proposal in House, No. 300 of 1969.
Proposed Apportionment Procedure. —The initiative petition

proposal of Representative Buckley, the Citizens Committee for a
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Modern Legislature and the Massachusetts League of Women
Voters would (a) retain the present 40-member Senate while
reducing the House of Representatives from 240 to 160 seats, (6)
provide a wholly new procedure for establishing state legislative
districts, and in connection therewith (c) compel localities torevise
their ward and precinct lines so as to provide suitable “one man,
one vote” building blocks for use in the formation of those districts.
House, No. 300, reprinted in full in Appendix B, proposes the
following apportionment procedure of seven steps:

(1) In 1972, and in 1980 and every tenth year thereafter, the
State Secretary would be required to undertake a census which
would list legal voters according to their residence as of January
first of the census year. To that end, the State Secretary would be
authorized to contract with “any federal, state or local agency” in
gathering this census data. The present constitutional provisions
requiring a state decennial census in the year ending in “5” would
be repealed.

(2) On or before October first of the census year, the State
Secretary must certify the numbers of legal voters in each city or
town to (a) the Chief Justice of the Superior Court, (b) the
Governor and (c) the General Court. In addition, he would also
have to certify to each city and town by that date the count of its
legal voters as so determined.

(3) On or before January first of the following year, each
locality—if it contains over 2,500 legal voters—must divide itself
into city wards and precincts, or town precincts, as the case may be,
no such precinct to contain more than 2,500 legal voters. The
community must then notify the Chief Justice of the Superior
Court, the Governor and the General Court of its new plan of
wards (if a city) and precincts (if a city or town) by January 10th.
No city or town is to be required to use these wards or precincts for
its municipal elections.

(4) On January 15th of the year following the aforesaid census, a

State Apportionment Commission of 15 members must be ap-
pointed to divide the Commonwealth into 40 single-member sena-
torial districts and 160 single-member representative districts. Of
these 15 commissioners, five are to be appointed by the Chief
Justice of the Superior Court (who would designate the Chair-
man), five others are to be named by the Governor, and five must
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be appointed by the General Court “in such manner as they shall
determine”. Such senatorial and representative districts of “com-
pact and contiguous” territory and, as nearly as may be, equal
numbers of legal voters1 must be established by the commission no
later than July 15th of the year following that census. No precinct
of less than 2,500 legal voters could be divided in forming these
districts. If in the course of its work the commission finds that any
city or town has not equalized its wards or precincts as required
under step (3) above, the commission itself would be obliged to
divide the community into “proper” wards or precincts as the case
may be.

(5) The commission must then report its plan of senatorial and
representative districts to the State Secretary, Governor, General
Court, and municipalities. The plan of districts established follow-
ing the 1972 census would govern the election of legislators in
November 1974 who are to be seated on the first Wednesday of
January 1975. Following the 1980 census, subsequent decennial
plans of legislative districts would govern the election of legislators
in November of the year ending in “2” who are to be seated on the
first Wednesday in January of the year ending in “3”.

(6) Upon petition of any Massachusetts voter, a plan of legisla-
tive districts could be challenged in whole or in part before the
Supreme Judicial Court which would be empowered to correct such
plan itself or to order the State Secretary to do so subject to court
approval.

(7) The foregoing apportionment procedures would relate only
indirectly to the Executive Council districts which would continue
to be established by statutes of the General Court rather than by
the proposed apportionment commission. Councillor districts wr ould
continue, in each instance, to be composed of five contiguous senate
districts.

Aside from these procedural changes, House, No. 300 would
establish identical residence requirements for the election of repre-
sentatives, senators and executive councillors.

Basic Positions oj Proponents and Opponents.—The authors of
House, No. 300 contend that it will : (a) end the present confusion
resulting from a division of apportionment responsibilities between

1 In the instance of the Senate, one-fortieth of the total number of legal voters in the
Commonwealth and, in the case of the House, one one-hundred-and-sixtieth of that
total number.
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the General Court which enacts apportionment laws, the Governor
who may veto such laws, and county officials who draw House
district lines; (6) vest responsibility for forming senatorial and
representative districts in a body other than the General Court
which is allegedly too preoccupied with perpetuating the tenure of
its own members; (c) end the use of multi-member House districts,
which overload legislators elected therein, are prone to gerryman-
dering, and stimulate unfair representational practices; (d) elimi-
nate present unrealistic county and municipal limitations upon the
legislative districting process which now contribute to malappor-
tionment; (e) compel localities to observe “one man, one vote”
standards; (/) guarantee prompt decennial reapportionment of the
General Court and Executive Council; and (g) eliminate in 1980
and later years the present costly mid-decade state decennial
census, and substitute data collected by federal census authorities
under contract with the state in federal decennial census years
(ending in “0”).

In their major arguments, opponents (a) challenge the federal
constitutionality of the proposed use of “legal voters” rather than
“inhabitants” as the apportionment criterion, (6) dispute the
assignment of the legislative apportionment responsibility to a
State Apportionment Commission rather than to the General
Court which they feel more closely reflects popular political think-
ing, and (c) fear that features of House, No. 300 relative to the
revision of local wards and precincts may result in voter confusion
if a locality has one set of election districts for the choice of its local
officials and another for state legislative elections.

These arguments pro and con are developed more fully in this
chapter under the appropriate headings.

Proposed Apportionment Procedure. —This legislative constitu-
tional amendment which would retain the present 240-member
House of Representatives, proposes instead (a) to centralize the
apportionment responsibility in the Legislature, ( b ) to base all
apportionments on “inhabitants”, and (c) to eliminate constitu-
tional provisions which tend to prevent state compliance with “one
man, one vote” opinions of the United States Supreme Court. In
summary, the following basic requirements would apply if House,

Quinn Proposal in House, No. Jf.612 of 1969.
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No. 4612 (reprinted in Appendix C) receives the final approval of
the General Court and the electorate:

(1) In 1971 and every tenth year thereafter, a census of the
inhabitants of each city and town would be required, such census to
specify the numbers of inhabitants in each city ward and each city
and town precinct. House, No. 4612 implicitly leaves to the
General Court the responsibility of determining by statute how,
and by whom, this census shall be taken and reported. The present
mid-decade state census would be abolished. The census required
hereunder would serve as the basis for the decennial establishment
of new representative, senatorial and executive councillor districts.
Transitionally, the districts existing in 1968 would continue in
force until the 1974 state election, at which time legislators and
executive councillors would be chosen on the basis of new districts
to take their seats in January of 1975.

(2) At its first regular session in the year after the decennial
census of inhabitants is taken—that is, in the year ending in
“2”—the General Court would be required to divide the Common-
wealth into (a) 240 single-member representative districts, (b) 40
single member senatorial districts, and (c) eight single-member
executive councillor districts. These new districts would govern the
election in the year ending in “4” of legislators and executive
councillors to be seated commencing in January of the year ending
in “5”

(3) Each of the 240 House districts must contain “as nearly as
may be” an equal number of inhabitants, except that Dukes
County and Nantucket County would each continue to elect a
representative notwithstanding their small populations. Each
House district would consist of contiguous territory, without
dividing any town of fewer than 6,000 inhabitants among such
districts. Insofar as possible, House districts would have to be
established without uniting in one district (a) two counties or parts
of two or more counties, (b ) two towns or parts of two or more
towns, (c) two cities or parts of two or more cities, (d) a city and a
town, or ( e) parts of cities and towns.

(4) Similarly, each of the 40 senatorial districts must contain “as
nearly as may be” an equal number of inhabitants, and be formed
of contiguous territory, without uniting—insofar as possible—two
or more counties or parts of two or more counties in a single
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district. All towns and city wards could be divided along their
precinct lines in forming Senate districts. Executive Council dis-
tricts continue, as at present, to be composed in each instance of
five contiguous senatorial districts.

(5) The constitutionality of any plan of legislative and executive
councillor districts could be challenged in the state courts, within
such time limitations as the General Court may fix by statute.

The legislative constitutional amendment proposed in House,
No. 4612 would make no change in residence requirements now
prescribed by the Constitution for representatives, senators and
executive councillors.

Basic Positions of Proponents and Opponents.—Proponents of
House, No. 4612 stress that it would: (a) bring Massachusetts
legislative apportionment procedures into line with the “one man,
one vote” criteria of the Federal Supreme Court by basing such
apportionment on “inhabitants” (state citizen population) and by
modifying county, municipal, ward and precinct boundary limita-
tions on the apportionment process to the point wdiere they no
longer compel malapportionments unacceptable to the courts; (6)
centralize the responsibility for apportionment of the General
Court and Executive Council primarily in the General Court,
subject to judicial review upon complaint by any aggrieved voter;
and (c) eliminate multi-member House districts to which the
sponsors of House, No. 4612 express the same objections voiced by
the advocates of the initiative proposal House, No. 300.

On the other hand opponents of House, No. 4612 argue that it:
(a) vests the reapportionment function in the General Court which
is allegedly loathe to change the districts of its own members
promptly and in line with constitutional standards; (b) would
encourage disputes between the Legislature and Governor over
reapportionment legislation; (c) continues the guarantee of one
seat apiece to each of the island counties even though there is,
doubt that the federal courts will sanction this arrangement; and
( d) contains technical defects in the timing aspects of its census
provisions.

These favorable and unfavorable viewpoints are discussed more
fully in the following text.
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Apportionment by Legislature or by Commission
State Practices Elsewhere}

Apportionment by Legislature Alone.—The Quinn proposal
(House, No. 4612 of 1969) would make the General Court wholly
responsible for establishing new senatorial, representative and
executive councillor districts by statute every 10 years. Such
statutes would, of course, be subject to veto by the Governor.

This same pattern of centralization of the periodic apportion-
ment duty in the legislature now prevails in 29 other states of the
Union (Ala., Colo., Fla., Ga., Ida., Ind., la., Kans., Ky., La., Me.,
Md., Minn., Miss., Mont., Nebr., Nev., N.H., N.M., N.Y., N.C.,
R.1., S.C., Tenn., Va., Wash., W. Va., Wis., and Wyo.). In two of
these jurisdictions if the legislature neglects to reapportion within
constitutionally-specified time limits, the state supreme court will
prepare a redistricting plan on its own initiative, without awaiting
voter complaints (la. and Me.).

States With Apportionment Commissions. The initiative consti-
tutional amendment proposed in House, No. 300 of 1969 provides
instead for the assignment of that reapportionment responsibility,
insofar as it relates to legislative districts, to a State Reapportion-
ment Commission as follows:

On January fifteenth in the year following the special listing ... (of legal
voters by the state decennial census) ... a commission of fifteen members shall
be appointed and shall proceed to make a division of the commonwealth into
representative and senatorial districts subject to the provisions of this Article.
Five members shall be appointed by the chief justice of the superior court, who
shall name the chairman, five shall be appointed by the governor and five shall
be appointed by the general court in such manner as they shall determine ....

Apportionment commissions, variously named, are provided for
under the constitutions and laws of 18 other states and Puerto
Rico.

In seven of these 19 jurisdictions, the periodic redistricting of the
senate and house of representatives (assembly) must be carried out
by that commission alone, without related legislative action, and

1 Sources: (a) Responses of Legislative Research and Reference Agencies of the
states to questionnaires of Mass. Legislative Research Bureau; (b) Hawaii Legislative
Reference Bureau, Hawaii Constitutional Convention Studies —Art. Ill: The Lenislalure
(Apportionment Provisions), Vol. 11, Honolulu, Ha., July 1968, 192 pp.
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subject only to judicial review (Ark., Ha., 1 Mich., N.J., Ohio, Pa.,
and P.R.). An eighth state, Missouri, authorizes separate appor-
tionment commissions for each house. In two states, the state
supreme court must act if the commission fails to agree upon a
reapportionment plan within a stipulated time (Mich, and Mo.).

In another eight of the 19 jurisdictions, the constitution or laws
direct the legislature to reapportion itself within a specified time
limit (Ariz., Calif., Conn., 111., N.D., Okla., S.D. and Tex.). Should
the legislature fail in this responsibility, a reapportionment com-
mission then devises a plan of districts. Such plans are subject to A
challenge in the state courts. The constitution of one of these eight *
states specifies at-large elections in the event that the commission
fails to redistrict (Ilk). And in one state of this group, a second
reapportionment commission is authorized if the first one fails to
achieve a reapportionment (Conn.).

Finally, three of the 19 jurisdictions utilize apportionment com-
missions in an advisory capacity to another authority which is
responsible for adopting new plans of districts after each census
(Alas., Del. and Yt.). In Alaska, a gubernatorially appointed
commission prepares a preliminary plan of senatorial and represen-
tative districts which is submitted to the governor; he then decides
the final form of the plan and promulgates it.2 In Delaware, the
House of Representatives only must be redistricted decennially by
a commission consisting of the Governor, who makes the final
decision, and the chairmen of the state committees of the two
major political parties who “advise” him.3 And in Vermont, new
Senate and House reapportionment plans are proposed to the
Legislature decennially by an advisory Apportionment Board
named by various authorities. 4

The following Table 6 outlines the different methods followed by
these 19 jurisdictions in appointing their legislative apportionment
commissions. The diversity of these practices permit only a very
loose classification. In general, commissions composed wholly or
mostly of executive branch officials or their appointees predominate
in eight jurisdictions which do not accord party organizations
outside the legislature a role in nominating the latter appointees

1 In 1973 and every eighth year thereafter
2 Alas. Const., Art. VI.

3 Del. Const., Art. 11, S. 2A. This system is effective after the 1970 federal census.
4 Yt. Stats, of 1965, c. 97.
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(Alas., Ark., Calif., Ohio, Okla., P.R., S.D. and Tex.). A majority
of commission members in six jurisdictions are either named
directly by party organizations outside the legislature or by the
governor from lists submitted by those organizations (Ariz., Del.,
111., Mich., Me. and N.J.). In another three states, a majority—or
all—of the apportionment commissioners are chosen by the legisla-
tive leaders, legislative caucuses or some combination thereof
(Conn., Ha. and Pa.). And in the two remaining states, commission
members are selected on a basis that assures neither executive,
legislative nor judicial domination (N.D. and Vt.).

Among the 19 jurisdictions with legislative apportionment com-
mission provisions, only seven allow for service on such commis-
sions by judges or by judicial appointees (Conn., N.J., N.D., Pa.,
P.R., S.D. and Vt.). In four of these states, such judicial members
are a minority of one out of three or five commissioners (N.D.,
P.R., S.D. and Vt.). Another two states of this group provide for
judicial appointment of one commissioner only to break deadlocks
(N.J. and Pa.). The remaining state, Connecticut, provides for the
appointment by the legislative leaders of a judicially-dominated
commission only after a predominantly legislative commission has
failed to agree on an apportionment plan.

Table 6. Membership of Legislative Apportionment ( o

19 Jurisdictions.

Commission MembershipJurisdiction

1. Alaska 5 members named by Governor, at least one to be chosen
from each of the five multi-membersenatorial districts into
which the state is divided. No such member may hold any
other office (Const., Art. VI).

2. Arizona 12 members named by Governor, 6 to be chosen from each
of lists of names submitted by the state chairmen of the
two major political parties (Ariz. Rev. Stats., c. 11, s. 16-
1403).

3. Arkansas 3 ex officiis members: The Governor (chairman), Attorney-
General and Secretary of State (Const. Amend. 23)

4. California 5 ex officiis members: The Lieutenant-Governor (Chair-
man), State Controller, State Secretary, Attorney-General
and State Superintendent of Instruction (Const., Art. IV, s.
6).

5. Connecticut 8 or more members appointed to first commission as
follows: 2 by the Senate President, 2 by the House
Speaker, 2 by the Senate Minority Leader, 2 by the House
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Minority Leader, and 1 member elected by each third
party in such house. If this commission fails, a 3-member
second commission is required, consisting of; 1 Superior
Court judge named by the House Speaker, 1 such judge
designated by the House Minority Leader, and one person
named by these two judges; if there are more than 2
parties in the house, the parties other than the Speaker’s
party must caucus and elect one of their member to
appoint a Superior Court judge in lieu of the aforesaid
Minority Leader appointee (Const., Art. HI, s. 6).
3 ex officiis members: The Governor (Chairman), and the
state committee chairman of each of the two major political
parties (Const., Art. 11, s. 2A).
9 members, viz., the chief election officer of the state*
(chairman), and appointees as follows: 2 by Senate
President, 1 by caucus of senators not belonging to Presi-
dent’s party, 2 by House Speaker, 1 by caucus of represen-
tatives not belonging to Speaker’s party, 2 named jointly by
said caucus appointees. The commission members of each
party appoint their party representatives on local advisory
apportionment councils which aid the commission (Const.,
Art. 111, s. 4).

6. Delaware

7. Hawaii

8. Illinois 10 members named by Governor, 5 to be chosen from list
of 10 names submitted by the state committee of each
major party. If any such committee fails to submit its list,
the Governor must appoint 5 members of his own choice
from that party (Const., Art. IY, s. 8).

9. Michigan 8 or more members appointed by the following “state
organizations” of political parties based on the vote their
gubernatorial candidates received at the last state election:
4 by the majority party; 4 by the next-ranking party; and
4 by each other party receiving at least 25 per cent of such
vote. Of the members named by each “organization”, one
must be chosen from each of the 4 geographical regions
specified in the Constitution. No member may hold any
other public office and no member of the commission is
eligible for election to the legislature sooner than 2 years
following promulgation of the plan (Const., Art. IV, s.
6).

10. Missouri Senate : 10 members named by the Governor, 5 to be
chosen from list of 10 names submitted by the state/

committee of each major party. If either such
neglects to nominate, the Governor names 5 enrollees of
that party. No member of the commission may be elected
to the Legislature for 4 years following the filing of the
senate apportionment plan (const., Art. HI, s. 7).
House: 2 residents of each congressional district appointed
by Governor from separate lists of nominees submitted by
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the congressional district committee of each major party;
from each such list he names one appointee. Above-cited
provisions re failures to nominate, and 4-year disqualifica-
tion, applicable to this House Apportionment Commission
(Const., Art. 111, s. 2).
10 members, 5 being named by each major party state
chairman. If these members are unable to agree upon a
reapportionment within a two-month period, an additional
member must be appointed by the Chief Justice of the
State Supreme Court (Const., Art. IV, s. III).

New Jersey11.

6 ex officiis members: the Chief Justice of the State
Supreme Court (chairman), Attorney-General, State Secre-
tary, and the Majority and Minority Leaders of the House
of Representatives (Const., Art. 11, s. 35).

No. Dakota12.

5 members: Governor (chairman), State Auditor, and
State Secretary, serving ex officiis; 1 joint appointee of
Speaker of House of Representatives and his party’s senate
leader; and 1 joint appointee of the leaders in each
chamber not of the Speaker’s party (Const., Art. XI, s.
1).

Ohio13,

3 ex officiis members: The Attorney-General, State Secre-
tary, and State Treasurer (Const., Art. I, s. 11A).
5 members: The Majority and Minority Leaders of each
house; and 1 member named by those leaders (or by the
State Supreme Court if they fail to agree) (Const., Art. 11,
s. 17).

Oklahoma14,

Pennsylvania15

3 members: The Chief Justice of the Commonwealth,
serving ex officio, and 2 members named by the Governor,
State Secretary, Attorney-General, State Superintendent of
Public Instruction, and President of the State Supreme
Court (Const., Art. 111, s. 6).

Puerto Rico16,

5 ex officiis members: The Governor, State Secretary,
Attorney-General, State Superintendent of Public Instruc-
tion, and President of the State Supreme Court (Const.,
Art. 111, s. 5).

So. Dakota17

5 ex officiis members: The Lieutenant-Governor, Speaker
of the House of Representatives, Comptroller of Public
Accounts, Attorney-General, and General Land Office
Commissioner (Const., Art. 111, s. 28).

Texas18

5 or more members appointed as follows: 1 by the Chief
Justice of the State Supreme Court, 1 by the Governor
from each party polling 25 per cent or more of the vote at
the last state election, and 1 by each state committee whose
party polled such a vote (Vt. Stats, of 1965, c. 97).

Vermont19,

States With Other Apportionment Methods. Finally, the remain-
ing two jurisdictions have procedures substantially different than
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the two methods described above for apportioning their legisla-
tures.

The Oregon Constitution requires the Legislature, at its session
next following the federal decennial census, to redivide the state in
new senatorial and representative districts. If the Legislature fails
to do so by July first of that session year, then the State Secretary
must establish such districts by August first of that same year. If
both the Legislature and State Secretary fail to reapportion as
aforesaid, or produce a plan of doubtful validity, judicial redress is
provided to aggrieved voters.1

In the State of Utah, the constitution requires the Legislature to
apportion Senate and House seats to the counties, under procedures
similar to those used for establishing representative districts in
Massachusetts. If any county is entitled to more than one such
seat, a county apportionment committee must be organized to
divide that county into districts; the five-member committee
includes two appointees of each major political party, and a fifth
member elected by the other four.2

Arguments Pro and Con Apportionment by Commission.
Proponents and opponents of House, No. 300 of 1969, providing

for the decennial reapportionment of the General Court by a State
Apportionment Commission, argue over the effectiveness of such a
commission in producing a prompt and equitable reapportionment,
and debate the proposed method of appointing that commission.

Views of Proponents of Commission Approach. Proponents con-
tend that the only way to assure a prompt and fair periodic
reapportionment of the General Court is to centralize that function
in a body substantially removed from the arena of legislative and
county political strife and free of the danger of deadlocks between
the two branches of the General Court or between the Governor
and General Court over details of redistricting plans.

In the judgment of these proponents, state legislatures—includ-
ing the General Court—are politically incapable of reapportioning
themselves seasonably and equitably, however adequate their con-
stitutional authority may be in theory. Advocates of House, No.
300 share the view of an Arkansas legislator who remarked that—

1 Oregon Const., Art IV, s. 6.
2 Utah Const., Art. IX, ss. 2 and 4.
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A legislative body is not properly constituted to perform its own reappor-
tionment ... In viewing a reapportionment matter, the primary concern of the
individual legislator is to protect his own district or seat, and he cannot look
impartially at the other factors that should be considered in arriving at an
apportionment plan that will best serve the public. The American legislative
process is primarily a system of discussion and compromise, whereas the
question of reapportionment is a matter where constitutional standards must be
met.. 9

This same criticism of redistricting by state legislatures has been
expressed somewhat differently by Illinois authorities who have
cited four informal but potent limitations on the perspective of an
apportioning legislature:

1. Individual preservation, the desire of each legislator to be in a “safe”
district.

2. Mutual preservation, the willingness of members to cooperate with each
other in protecting incumbents against potential challengers.

3. Political party preservation, the desire of the leaders of each political party
organization to maximize its strength in the legislature.

4. Bloc preservation, the desire of members of voting blocs whether based on
geographic, economic, or ideological cohesion—to retain existing personnel and
strength. Such blocs are often bipartisan, and their membership is relatively
small. 2

Supporters of House, No. 300 cite as “inevitable consequences”
of these factors the extensive litigation resulting coast-to-coast
from delayed or grossly unconstitutional redistricting by state
legislatures. In particular, they emphasize the long eight-year delay
in reapportioning the Massachusetts House of Representatives
following the 1955 state census, alleged malapportionment of state
representative districts under the 1967 House Apportionment Act
attributed to “political horsetrading” between legislators and
county officials, and the continued use of badly out-dated sena-
torial and executive councillor districts because of gubernatorial
vetoes of redistricting bills in 1967 and 1968. In addition, it is
argued that manuevering over reapportionment legislation contri-
butes to the lengthening of the legislative session as contending

1 Crank, Rep. Marian H., “The Arkansas System”, Legislative Redistricling by Non-
Legislative Agencies, National Municipal League, New York, N.Y., August 1967, 7 Opp.
at p. 3.

2 Steiner, G.Y. and Gove, S.K., The Legislative Redistricts in Illinois, Urbana, Uni-
versity of Illinois, Institute of Government and Public Affairs, Urbana, 111., 1956, Cited
in National Municipal League, Slate Constitutions: Reapportionment, New York, N.Y.,
78 pp.; at p. 19.
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blocs of legislators seek “leverage” wherewith to obtain more
favorable districts for themselves and their political parties.

Proponents assert that House, No. 300 would assure an auto-
matic reapportionment of senatorial and representative districts at
decennial intervals by a commission dominated neither by the
courts, the Governor nor the General Court. They doubt that the
various authorities making appointments to the commission would
favor any one political party. While such a commission would not
be immune to political pressures, its proponents feel that those
pressures would be much less significant than is the case (a) with *

the existing apportionment procedure involving the General Court
*

and county officials or (6) the procedure proposed in House, No.
4612 providing for apportionment by the General Court. Pro-
ponents of the Commission hope that its members will be “less
parochial” in their approach to their task, more statewide in their
orientation, and more concerned with the citizen’s right of equality
of representation. Hence, these proponents anticipate not only
swifter, but more judicious and equitable, reapportionment of the
Legislature under their measure.

Finally, sponsors of the initiative petition believe that its
provisions for the review by the Supreme Judicial Court of re-
apportionment plans formulated by the commission will spur the
commission to do its task well. They feel that the court will be less
hesitant to call the commission to account than to invalidate plans
of districts formulated by the General Court. On this score, one
authority has observed that—■

Because of the constitutional separation of powers among the executive,
legislative and judicial departments, the courts are hesitant to review matters of
discretion vested in the legislature. For this reason, the courts for many years
refused to accept jurisdiction over legislative apportionment cases. Even in view
of the Reynolds vs. Sims decision, the state courts will be hesitant to disrupt
legislative apportionment plans approved by state legislators, except in cases of
gross abuse of discretion. Thus, most apportionment matters will find their
solution in the federal courts, which are far removed from the political and
practical realities of the state scene. 1 i

Thus to the extent that apportionment by the commission proves
more responsible to constitutional standards, its proponents deem
it a protector of “states rights.” They stress that the best way to
avoid federal judicial intervention in state and local apportionment

1 Crank, Rep. Marion H., “The Arkansas System”, Legislative Redistricting by Non-
Legislative Agencies, National Municipal League, New York, N.Y., August 1967, 70 pp.;

,t p.
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matters is to provide an effective state system for the protection of
citizens’ franchise and representational rights.

Views of Opponents of Commission Approach. Opponents of
House, No. 300, including advocates of the alternative measure for
apportionment by the General Court in House, No. 4612 of 1969,
argue that the backers of House, No. 300 have “exaggerated” the
failings of the General Court in respect to reapportionment. In
their view, the General Court has been reasonably prompt in
bringing about new reapportionments over the years, in contrast

~ with legislatures of other states whose reapportionment failings
� have attracted so much judicial attention. They cite a 1966 report

of the Legislative Research Council which stated that—
Massachusetts has avoided great rural overrepresentation and urban under-

representation in its state legislature, and leads the 50 states in fairness in that
respect, according to a recent national study of state legislative apportionment. 1

In the other 49 states urban interests tend to be underrepresented, whereas
Massachusetts provides only a very slight urban overrepresentation (about
8/10 of 1 per cent in the House and 1 per cent in the Senate) under its 1960
and 1963 legislative apportionment acts. Massachusetts rural voters are reported
by that study to be underrepresented by about 4 per cent in each chamber.2

Opponents of House, No. 300 assert that the leadership and
members of the General Court are now keenly aware of the impact
of the “one man, one vote” opinions of the United States Supreme
Court, as well as of the dedication of the Massachusetts Supreme
Judicial Court to the principle of equality of representation enunci-
ated in decisions pre-dating the federal rulings by many years.
They claim that no General Court “in its right mind” is now going
to invite judicial retaliation in future years by exhausting the
patience of the courts. Opponents of House, No. 300 also cite the
“instinct of self-preservation” of legislators and political parties
as a factor now reportedly operating to compel early reapportion-
ment in conformity with constitutional standards. Noting that the
courts do not like reapportionment suits, opponents question
whether the judiciary will be much concerned about perpetuating

% the tenure of legislators whose refusal to comply with the Constitu-
tion caused the litigation.

1 University of Utah, Institute of Government, Western Political Quarterly, Vol. XVII,
No. 4, December 1964. Article by John P. White of Arizona State University and
Norman C. Thomas of University of Michigan, titled “Urban and Rural Representation
and State Legislative Apportionment”. At pp. 724-741

2 Mass. Legislative Research Council, Stale and Local Apportionment, Senate, No,
771 of 1966, at pp. 41-42,
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Opponents doubt also that the eight-year delay which occurred
in reapportioning the House after the 1955 census will recur. They
point to the swift enactment of legislation for reapportionment of
state representative districts in 1967 following the 1965 census, and
stress that the delay in revising Senate districts after that census is
attributable to “temporary political conditions” expected to be
resolved at the current legislative session. In addition, opponents of
House, No. 300 point to the remarkably equal congressional
districts fashioned by the General Court in 1967 as evidence of that
body’s capacity to produce reasonably equitable apportionment
plans.

Opponents of House, No. 300 agree with its sponsors that the
present legislative apportionment provisions of the Massachusetts
Constitution produce an awkward procedure fraught with conflicts
with the United States Constitution, and they also concur in the
proposition that the apportionment responsibility should be cen-
tralized. But they question the wisdom of centralizing it in the
commission proposed in House, No. 300.

First of all, opponents contest the claim that a state apportion-
ment commission is much more likely to assure an apportionment
plan acceptable to the courts than one prepared by the General
Court itself. On this score, they note that in at least four of the
eight states providing for apportionment by a commission alone
rather than by the legislature, such commissions produced plans
which were invalidated by the courts, or they were unable to agree
on such a plan, thus forcing court action (Ark., Mich., Mo. and
Ohio).

Secondly, opponents object to the inclusion of five judicially-
appointed members on the state apportionment commission. 1 Fun-
damentally, they regard this arrangement as a “dubious departure”
from the traditional Massachusetts “Separation of Powers” Doc-
trine enunciated by the Constitution of 1780:

In the government of this Commonwealth, the legislative department shall
never exercise the executive and judicial powers, or either of them: The

:utive shall never exercise the legislative and judicial powers, or either of

General of the Commonwealth, 1988 Adv. Sh. 847. Speaking of
the proposal to require the Chief Justice of the Superior Court to appoint five members
of the commission and to name one of them chairman, the Court declared that per-
formance of this duty, moreover, would make slight claim upon the time of the Cniet
Justice and even then only at long intervals. To anticipate that there would be any
real interference with his judicial duties would be unreasonable.” See Opinion oj the
Justices, 307 Mass. 613, 619-622.
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them: The judicial shall never exercise the legislative and executive powers, or
either of them: to the end it may be a government of laws and not of men.
(Part I, Art. XXX).

Critics contend that by involving the Chief Justice of the
Superior Court in these commission appointments, House, No. 300
introduces a new consideration into the appointment of that judge
by the Governor and Executive Council, and raises the prospect of
legislative pressures upon the Chief Justice of the Superior Court
via the appropriation process in apportionment years. Opponents
argue that with so much at stake politically, the pressures upon all
authorities making appointments to the commission will be enor-
mous. Accordingly, to preserve the traditional integrity and inde-
pendence of the judiciary, opponents urge that judicial involve-
ment in apportionment matters be limited to adjudicating in a
dispassionate way complaints against the actions—or deliberate
inaction—of the authority responsible for redividing the state in
executive councillor and legislative districts.

Thirdly, opponents of House, No. 300 complain that it is
defective in that there is no reasonable assurance that the commis-
sion membership will be truly reflective' of the population and of
party enrollments. Under the proposal, if the Governor and a
majority of the members of each house of the General Court are of
the same party, they can among them name ten of the 15
commission members without consideration of the interests of the
opposition party. Similarly, it would also be possible for a Gov-
ernor and his appointee as Chief Justice of the Superior Court to
name ten of the 15 commissioners, even though the opposite
political party held a vast majority of the legislative seats and
enrolled by far the largest number of registered voters.

Fourthly, some critics point to the omission of any provision
which would make commission members ineligible to run for
election in legislative or councillor districts which their commission
had created, until expiration of a certain time. It is argued that
ambitious commission members might be tempted to carve out
districts for themselves, with little more regard for the “public
good” than a legislator engaged in the same enterprise.

Fifthly, opponents complain that House, No. 300 is “vague” as
to what happens if either the Governor, or the General Court, or
both, fail to appoint their respective members to the commission.
Must all or a majority of the 15 commissioners be appointed before
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the commission may act? If not, may the Supreme Judicial Court
intervene, when and under what conditions?

Finally, opponents of House, No. 300 accuse its proponents of
“inconsistencies” in providing for apportionment of the General
Court by a commission, while retaining in the General Court the
function of apportioning Executive Council districts. Thus, it is
argued, House, No. 300 falls short of the claim that it centralizes
the reapportionment responsibility and makes an untenable dis-
tinction among these districts.

For these reasons, many such opponents of House, No. 300 look
with favor upon House, No. 4612 of 1969 providing a simpler, less
complicated means for apportionment of the Senate, House of
Representatives and Executive Council by acts of the General
Court. In their opinion, the present constitutional provisions con-
found the apportionment process by dividing responsibility be-
tween the General Court and county officials, leaving the establish-
ment of House districts to the latter who may not produce
constitutionally acceptable districts within the overly rigid require-
ments spelled out by the present constitution re municipal wards
and precincts.

The authors of House, No. 4612 see the General Court as better
informed and better equipped to achieve statewide compliance with
“one man, one vote” standards of House, No. 4612 if ratified by the
voters. In the main, they feel that the most urgent need is for the
General Court to improve the present apportionment system by
bringing House apportionment fully under legislative control and
by eliminating existing requirements which now compel malappor-
tionment. They consider this alternative “less radical” than the
commission scheme discussed above.

Judicial Review Provisions of Alternative Proposals. +

Differing provisions are made by the alternative constitutional
amendment proposals, House, Nos. 300 and 4612 of 1969, relative
to judicial review of legislative apportionment plans formulated by
either the state apportionment commission under the former
measure or by the General Court under the latter.

House, No. 300, the initiative proposal advocated by Represen-
tative John R. Buckley of Abington, the Citizens Committee for a

Judicial Review Aspects.
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Modern Legislature, the Massachusetts League of Women Voters
and others stipulates that—

Original jurisdiction is hereby vested in the supreme judicial court upon the
petition of any voter of the commonwealth, filed with the clerk of the supreme
judicial court for the commonwealth to review the plan or any portion thereof
... (dividing the state in senatorialand representative districts).
If the supreme judicial court determines that the plan or portion thereof thus

reviewed complies with this Article, it shall dismiss the petition and the plan or
portion thereof shall become effective upon the date of the opinion.

£ If the supreme judicial court determines that the plan or portion thereof does
”not comply with this Article, the court may direct such action as may bring the

plan or portion thereof into compliance with this Article and may direct the
secretary of the commonwealth to draft a redistricting plan or portion thereof of
the representative and senatorial districts. When the supreme judicial court
shall have determined that a plan or portion thereof is in compliance with this
Article, they shall file it with the secretary of the commonwealth, who shall
make notification as required by this Article to the general court and to each
city and town of the commonwealth.

Nothing in this Article shall be construed to limit the right of any person to
seek judicial relief at any time in respect to any alleged infringement of his
franchise by a division of the commonwealth into representative or senatorial
districts, or of a city into wards and precincts or of a town into precincts.

The alternative legislative constitutional amendment sponsored
by former House Speaker (now Attorney-General) Robert H.
Quinn, and endorsed by current House Speaker David M. Bartley
of Holyoke and others, simply provides that the General Court
“may by law limit the time within which judicial proceedings may
be instituted relative to” any division of the Commonwealth into
representative, senatorial and executive councillor districts. Of
course, such state limitations would not apply to the right of
individual citizens to challenge such districts in the federal courts
once they have exhausted their state judicial remedies.

Sponsors of House, No. 300 contend that its judicial review
provisions afford greater protection to citizen rights of fair
representation than would House, No. 4612 which continues essen-
tially the same judicial review features of the present Massachu-
setts Constitution. These sponsors condemn the latter features on
the ground that state statutory time limitations upon the right to
challenge alleged malapportionments before the state courts simply

Views of Proponents and Opponents.
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have the effect of forcing aggrieved persons to take their com-
plaints on this score into the busy federal courts. In the judgment
of advocates of House, No. 300, the public interest is served better
by giving the Supreme Judicial Court rather than lower state
courts original jurisdiction over state legislative malapportionment
complaints. Furthermore, proponents of House, No. 300 stress that
it affords broad options to the Supreme Judicial Court as to ways
and means of correcting malapportionments which it finds in
redistricting plans, including the option of asking that State
Secretary to draft new plans for its approval.

Critics of House, No. 300 note that it provides two bases of
appeal by aggrieved persons to the courts. First, “any voter of the
Commonwealth” may petition the Supreme Judicial Court to
review a plan of districts established by the state apportionment
commission. Secondly, House, No. 300 guarantees the right “of any
person” to seek judicial relief “at any time in respect to any alleged
infringement of his franchise” by reason of a division of the
Commonwealth into senatorial or representative districts, or of any
municipality into wards or precincts.

These critics emphasize that at the present time a Massachu-
setts citizen may challenge a districting arrangement before the
state and federal courts only if he alleges that he himself is
deprived of equal rights of the franchise and of representation.
They complain that House, No. 300 would depart from this
principle to allow voters to file suits in the state courts attacking
state and local election districts other than the ones in which they
reside, upon the allegations that such districts infringed their
franchise somehow or otherwise violated the terms of the proposed
constitutional amendment. Such a complaint could lie against a
district which was too small relative to the apportionment norm as
well as against districts which were too large. Hence, critics of
House, No. 300 anticipate that it would spur “nuisance” litigation
by political committee officials and others. £

Legal Voter vs. Inhabitant Apportionment.

Legal Background of Controversy.

Among the more complex issues in controversy between sup-
porters of the initiative constitutional amendment proposed in
current House, No. 300 and advocates of the legislative constitu-
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tional amendment contained in current House, No. 4612 are the
relative merits of their contemplated bases of apportionment. The
former measure would require apportionment according to as
nearly as may be equal numbers of “legal voters”, whereas equal
numbers of “inhabitants”, as nearly as may be, would be the basis
of apportionment under the latter proposal.

A recapitulation of the legal background of these bases will be
helpful to an understanding of the issues in dispute.

As indicated earlier, existing state constitutional provisions
that both branches of the General Court, and the Execu-

tive Council, are to be apportioned on the basis of “legal voters”
without defining this term. 1 Article 111 of the Amendments to the
State Constitution specifies in part that—

Every citizen of twenty-one years of age and upwards, excepting paupers and
persons under guardianship and persons temporarily or permanently disqualified
by law because of corrupt practices in respect to election who shall have resided
within the commonwealth one year, and within the town or district in which he
may claim the right to vote, six calendar months next preceding any election of
governor, lieutenant governor, senators or representatives, shall have a right to
vote in such election ..

,

2 (and) ... no other person shall be entitled to vote in
such election.

By statute, the word “inhabitant” has been defined as meaning
“a resident in any city or town” (G.L. c. 4, s. 7). Further, the
Massachusetts Supreme Judicial Court has declared that the terms
“inhabitant” and “resident” are equivalent, indicating (a) state
and local citizenship, and (6) one’s home or dwelling place within
the common law concept of domicile. 3 A “citizen” of the Common-
wealth is defined by statute as a citizen of the United States
domiciled in Massachusetts (G.L. c. 1, s. 1). Against this back-
ground, the Supreme Judicial Court ruled in a 1924 opinion that
the term “legal voter” applies only to those persons who are duly
registered as voters in their city or town of residence in conformity
with the State Election Law (G.L. cc. 50-51).4

Mass. Const., Amend. Arts. XVI (1855), XXI (1857), XXII (1857), LXIV (It
LXXI (1930) and LXXXII (1964).

% Tr
.

2As amended by Amend. Arts. XXXII (1891), XL (1912) and LXVIII (1924). KeyXII

In interpreting Amendment Article 111 and related Election Law
the Supreme Judicial Court has tried to avoid absolute

definitions of the phrase “may claim the right to vote”, since such

words italicized by editor for emphasis.
3 Blanchard vs. 'Stearns, 46 Mass. 298 (1842), Opinions of the Justices, 240 Mass. 601

1922)
the Justices, 247 Mass. 584 (1924'Op.
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definitions would confront local election officials with formidable
problems in determining who may vote on election day. Taken
literally, the “may claim” clause of Article 111 can be said to
permit a man who had not registered as a voter to show up at the
polls on election day and to demand and receive a ballot. If the
qualifications of this person were questioned by a municipal
election officer or by one of the party poll watchers, it would be
difficult to resolve the matter quickly, especially if court action
were to follow.

By taking the position that a “legal voter” is a person whose
right to vote has been established through the voter registration"
process, the Supreme Judicial Court has enabled local election
authorities to protect the integrity of the franchise.

In its advisory opinion to the Senate on October 31, 1967,1 the
Supreme Judicial Court held that the use of legal voters as the
basis of apportionment of the Massachusetts House of Representa-
tives violated the Equal Protection Clause of the Fourteenth
Amendment of the Federal Constitution as interpreted by the
United States Supreme Court. 2 The Supreme Judicial Court re-
viewed those federal judicial rulings which declared that state
legislatures must be apportioned according to a rational plan,
substantially on a population basis with minimal deviations from
the ideal ratio of population per legislator. Population bases
approved by the federal courts include (a) voting age population,
( b ) state citizen population and (c) population as reported by the
federal decennial census. The Supreme Judicial Court, in its
opinion, found that legal voter apportionment of the House of
Representatives produces a distribution of legislators substantially
different from such a permissible population basis and hence
contravenes “one man, one vote” criteria. Finally, the Massachu-
setts High Court observed that it was “unaware of any firm policy
of the Commonwealth which would require a strong preference for
representation by legal voters rather than by population.”

Initiative Petition Proposal 4

The initiative measure. House, No. 300, provides for 40 sena-
torial districts of compact and contiguous territory, each of which is

1 1967 Adv. Sh. 1365,
2 Baker vs. Carr, 369 U.S. 186 (1962); Reynolds vs. Sims, 377 U.S. 533 (1964); Burns

vs. Richardson, 384 U.S. 73 (1966); and Swann vs. Adams, 380 U.S. 440 (1967).
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to contain, as nearly as may be, “one fortieth of the legal voters of
the commonwealth”, and for 160 representative districts each
containing, as nearly as may be, “one one-hundred and sixtieth of
the legal voters of the commonwealth.” That number of legal
voters would be determined decennially by a census taken in such
manner as the State Secretary determines. Localities would also be
required to revise their election districts on a legal voter basis. And,
for these purposes, House, No. 300 states that “a legal voter is a
person who may claim the right to vote under the provisions of
Article 111 of the Articles of Amendment.”

Views of Proponents—In the judgment of its advocates, the use
of “legal voters” provided in House, No. 300 is consistent with the
United States Supreme Court opinion in Burns vs. Richardson, 1 in
that it would result mathematically in apportionment based on
adult state citizen population of voting age. Proponents stress that
under their approach “legal voters” would not be equated to
registered voters, and hence would not be subject to local variations
in voter registrations which produce judicially unacceptable results
in population apportionment terms.

Proponents observe that House, No. 300 permits state use of
federal census data for apportionment purposes and allows the
state to contract with the United States Census Bureau to collect
the information constituting the “special listing” of “legal voters”
which is to be the basis of the decennial legislative apportionment.
Thus, they argue that this type of information can be gathered by
state or local census personnel in 1972 and by federal authorities
thereafter. These proponents assert that properly-trained census
personnel need only determine whether the occupants of each
residence visited (1) are citizens of the United States, (2) have
resided in Massachusetts for at least one year, and (3) have resided
in the city or town for at least six months.

Sponsors of House, No. 300 admit that there might be some
administrative problems in the census which would be required in
1972, but assert that these difficulties will not carry over signifi-
cantly to the censuses specified for 1980 and every tenth year
thereafter (which are federal decennial census years).

Views of Opponents.—Critics of House, No. 300 question its
possible effect upon the administration of elections in the Com-
monwealth, and its federal constitutionality.

1 384 U.S. 73, 85 (1966).
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Firstly, some of these opponents contend that House, No. 300
does not alter the existing judicial interpretation of a “legal voter”
as one whose right to vote has been established by the voter
registration process. Hence, in their opinion, House, No. 300 would
produce a legislative apportionment in conflict with standards
proclaimed by both the State Supreme Judicial Court and the
Federal Supreme Court. These opponents argue that insofar as
House, No. 300 may attempt to resurrect the court-nullified legal
voter criterion of the present State Constitution, it will provoke
litigation and other problems for election officials.

Secondly, other critics anticipate the following difficulties if*
House, No. 300 does alter that judicial interpretation of the phrase

legal voter” so that persons must be treated as “legal voters”
whether registered or not:

when unregistered persons show up and
,1 voters” and, as such, persons whose

(1) Disputes may occur at the polls
Dts, alleging they are “leg:ue

ight to vote is protected by the Fourteenth Amendment of the Federal
Constitution, and by Article IX of Part I and Amendment Article 111 of the
Massachusetts Constitution. Disputed ballots probably would have to be
impounded until their validity had been adjudicated. In such disputes, voting
lists will be useful on!}' as to duly registered voters.

(2) Since census takers would be required to determine whether each
enumerated person is or is not a “legal voter”, every such census taker would in
effect become a registrar of voters. Unlike the members of the board of
registrars of voters who make determinations about each applicant for voter
registration on the basis of his personal appearance before them and/or the city
or town clerk, census takers would have to make decisions about persons they
never see or talk to because such persons were absent from the house when the
census taker called. Decisions would have to be made on the basis of heresay,
that is, the opinion of the person found at the house concerning the voter
qualifications of other persons in the house who were absent.

(3) Incorrect listings of “legal voters” could trigger litigation about the
qualifications of such “voters”, and about the census data to be used in
apportioning the General Court. This could be very troublesome in areas which
have lost population, and whose local political leaders wished to protect their
position by inflating the census count

(4) Critics of House, No. 300 doubt that census takers could be trained to the
point of being as knowledgeable about voter qualifications, the law of residence,
etc., as the members of the board of registrars of voters. The census takers are
hired once every ten years, whereas the registrars sit regularly throughout the
year. Critics complain that enough difficulty is encountered already in training
census takers in collecting the present limited census data, and in supervising
theirwork, without adding “registrar” burdens.
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(5) To the extent that the large numbers of armed forces personnel and their
families resident on federal reservations are embraced by this “legal voter”
definition there will be a distortion of the representation of legislative districts
in which those reservations are located.

Moreover opponents of House, No. 300 allege that it would be
necessary to provide for compulsory voter registration in Massa-
chusetts in order to avoid most of these defects of the initiative
proposal. Such compulsory registration is permitted by Constitu-
tional Amendment Article LXI of 1918, but is regarded as

g“extreme” by opponents of House, No. 300,

Quinn Proposal.
The alternative constitutional amendment proposed in House,

No. 4612 would provide for the apportionment of the General
Court and Executive Council on the basis of the numbers of
“inhabitants” enumerated decennially. This measure undertakes no
definition of that “inhabitant” phrase, thus leaving intact existing
state judicial constructions thereof.

Views of Proponents.—Backers of House, No. 4612 justify its
“inhabitant” basis of apportionment as being fully consistent with
the Supreme Judicial Court advisory opinion of October 31, 1967 1

and with the pronouncements of the United States Supreme Court.
This proposal is described by its proponents as being simple, clear,
and free of the doubts and alleged defects surrounding House, No.
300.

In addition, advocates of House, No. 4612 claim that by includ-
ing “inhabitants” of all age groups in the apportionment base, it
reflects more accurately the workloads and representational respon-
sibilities of legislators than the adults-only “legal voter” criterion.
These proponents assert that the present court-blessed “inhabi-
tant” apportionment basis, which would be continued by House,
No. 4612, recognizes realistically the existence of young people and

. * of their problems in the representational process, without unwisely
the franchise to minors. Supporters of House, No. 4612

believe that every inhabitant should be represented in his state and
local legislative halls regardless of age and regardless of whether or
not he is a registered voter. Recalling the American Revolutionary
slogan of “no taxation without representation”, proponents empha-

1967 Adv. Sh. 1365.1 Opinions of the J
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size that all Massachusetts residents are liable to taxation and
hence merit proper representation.

Views of Opponents.—Some critics of House, No. 4612 do not
regard minors as an appropriate representational factor, and point
out that the “no taxation without representation” argument, taken
literally, would suggest representation for out-of-state residents
who work in Massachusetts and pay income taxes to the Common-
wealth on their Massachusetts salaries and wages.

Hence, these opponents of House, No. 4612 favor a return to
voting-age population representation such as intended by
competing proposal, House, No. 300. They regard as “absurd” the
implication of inhabitant-apportionment advocates that a legisla-
tive body apportioned on a voting-age population basis would
somehow be less sensitive to the problems and needs of the
young.

Census Aspects.

Initiative Proposal.

Provisions.- —House, No. 300 of 1969 would require a state census
of “inhabitants” and “legal voters” to be taken in 1972 and in
1980, and in every tenth year following the latter date. That census
is to be taken “in a manner to be determined by” the State
Secretary and its “special listing” is to list the name and residence
of each legal voter as of January first of the census year. The State
Secretary would be allowed to “contract with any federal, state or
local agency” for the conduct of this census.

On or before October first of the census year the State Secretary
would be required (a ) to report his “special listing” of legal voters
to the Chief Justice of the Superior Court, the Governor and the
General Court, and (6) to indicate to each municipality the
number of its legal voters and the name and residence of each such
legal voter. With that data, localities would be obliged to realign
their wards and precincts on or before January 10th of the year
following the census year; and the statewide “special listing” would
be utilized for state legislative apportionment by the State Appor-
tionment Commission appointed on January 15th of the year
following that census year.
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House, No. 300 would repeal existing state constitutional provi-
sions requiring a state decennial census which is taken at the mid-
point of each decade.

Views of Proponents. —Advocates of House, No. 300 point out
that it would permit one census operation—the federal decennial
census—to be the basis of all major reapportionment in Massa-
chusetts, including the reapportionment of (1) congressional dis-
tricts, (2) senatorial districts, (3) executive councillor districts, (4)
state representative districts, and (5) municipal election districts.
Currently, congressional districts are established on the basis of the
federal decennial census; the General Court and Executive Council
are redistricted according to the mid-decade state decennial census;
and the latter census, and local annual listings of resident adults
and voters control local reapportionment.

On this score, these proponents note that under a contract with
the State of New York, the Federal Census Bureau collects “state
citizen population” data during the federal decennial census, for
use by that state in redistricting its legislature.

Backers of House, No. 300 point out that by making the
Massachusetts decennial census period coterminous with that of
the federal government and by using federally-gathered data to
apportion its legislature, Massachusetts would be following the
practices prevailing in a vast majority (47) of the other states.

Currently, 28 states use the federal decennial census to reappor-
tion their legislatures, either by specific requirement of their
constitutions, by court order, or by practice, and do not have
constitutional provisions for a separate state census (Alas., Ariz.,
Ark., Calif., Colo., Conn., Del., Fla., Ga., Ida., 111., la., Ky., La.,
Mich., Mo., Nebr., N.J., N.M., N.C., N.D., Pa, R.I, S.D, Tex,
Va, W. Va. and Wis.). Of these 28 states, two obtain “citizen” or
“civilian” population counts to be used for such purposes (Alas,
and Calif.). A twenty-ninth state uses the federal census to
apportion its Senate, and a state count of registered voters taken in
the federal decennial census year to apportion its House of Repre-
sentatives (Vt.).

Moreover, the federal decennial census is used in another 18
states for legislative apportionment purposes, and state constitu-
tional provisions requiring or permitting such apportionment
according to a separate state census are reported to be inoperative
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in practice (Ala., Ind., Me., Md., Minn., Miss., Mont., Nev., N.H.,
N.Y., Ohio, Okla., Ore., S.C., Tenn., Utah, Wash, and Wyo.).

Massachusetts, with its own mid-decade decennial census, is one
of only three jurisdictions varying from the above practices. The
other two states are (a) Hawaii, which reapportions at eight-year
intervals based on a state count of registered voters, and (6)
Kansas, which reportedly reapportions at five-year intervals on the
basis of a state census of its civilian population. 1 (In Hawaii, and
in Vermont, the use of registered voters as an apportionment basis
has been upheld by the courts only because under the circum-
stances prevailing in those jurisdictions it produces an apportion-
ment which can also be obtained under one of the population bases
of apportionment approved by the United States Supreme
Court).

Proponents of House, No. 300 emphasize that their proposal
affords the Commonwealth the option of conducting its own
decennial census in the years ending in “0” if, for any reason, no
federal census is taken or if the federal census data is not accept-
able to the State Secretary. They also note that while their
proposal repeals the constitutional provision requiring a mid-
decade state census, the General Court retains full authority under
other articles of the Massachusetts Constitution to enact such
statutes as it may desire continuing the present mid-decade state
census, or providing for other types of periodic counts.2 Other
proponents favor total abolition of the state decennial census which
they regard as a needless expense to the cities and towns, and hence
advocate House, No. 300 as an “economy” measure; this argument
would gain added weight in the event that Congress were to enact
any of the proposals now pending before it providing for a federal
census at five year intervals.

Views of Opponents.—Critics of House, No. 300 allege that it
presents “confusing” possibilities in regard to the state census,
whether conducted by federal census authorities or by others.

Currently, the state census of inhabitants is taken by local
government personnel under the supervision of the selectmen and
mayors, and the state “special enumeration of legal voters” is
compiled at the same time by the local boards of registrars of voters

1 Kans. Const. Art. 10, s. 2 provides for a state census “at least once in every ten
years”. The state has provided by statute for an annual census.

2 Mass. Const., Part 11, c. I, s. I, Art. IV.
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(or local election commissions). All this information is then certi
fied to the State Secretary who consolidates it into his statewide
compilation of inhabitant and legal voter data.

Opponents of House, No. 300 observe that it would either (a)
allow the State Secretary to have this inhabitant and voter
information collected by federal or state personnel, and require
them to certify to each community the data relative to itself, or (6)
empower him to have the local governments conduct these counts
in their own territories and report it to him, in which case he must

a still “certify” the same data back to the locality which collected it.
� These opponents also observe that the constitutional power con-

ferred upon the State Secretary to determine the “manner” in
which the census is to be taken may be construed to authorize him
to require localities to take that census wholly at their own
expense.

Finally, some opponents of House, No. 300 argue that it would
not afford enough time to the State Secretary’s Department to
oversee the taking of the census (if by parties other than the
federal government), to review and correct the data as needed, and
to compile and certify back to the communities the lists of legal
voter names and addresses called for. At the present time, without
having to compile these lists, it takes nine months to conduct the
census, process the results, and publish the final corrected data.
Officials of the Department assert that a substantial increase in
state supervisory personnel and considerably more clerical em-
ployees would be required to do this work, compared with the
numbers of employees customarily retained by the Department for
this census activity.

Quinn Proposal.

Provisions.—House, No. 4612 of 1969 provides only that—
In the year nineteen hundred and seventy-one and every tenth year

thereafter a census of the inhabitants of each city and town shall be taken. Said
shall specify the number of inhabitants residing in each precinct of each

town and in each precinct and ward of each city.

Implicitly, the method of taking this census would be governed
by statute, as is now the case with the present mid-decade state
decennial census. The latter census would no longer be required
constitutionally under the terms of House, No. 4612.
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Views of Proponents.—The advocates of House, No. 4612 believe
that these simple constitutional requirements as to a state census
are adequate to serve the purposes of the state legislative appor-
tionment system contained in their measure. They argue that it
affords much the same range of options as to what agencies or
authorities may be utilized to take the decennial count of inhabi-
tants as would be permitted under House, No. 300, without writing
into the constitution a lot of detail which is better left to statutes.

Some proponents are critical of federal census practices, and
hence favor reliance on a state census only. They feel that Massa-
chusetts has conducted much more accurate censuses over the years
than have had federal authorities.

Views of Opponents.—Critics of the Quinn proposal argue that
this procedure has several disadvantages. By specifying a state
census in 1971 and every tenth year thereafter it starts the state
legislative apportionment procedure in the year following the
federal decennial census, without allowing the results of the federal
census to be used or permitting the abolition of the separate state
census. If the state contracts with the Federal Census Bureau for
the collection of “inhabitant” data, this work could not be com-
bined with the taking of the federal decennial census and would
have to be done a year later at possibly a higher cost to the
Commonwealth.

Single-Member vs. Multi-Member House Districts.

Legal Background.

Provisions of Alternative Proposals. —Both the initiative pro-
posal, House, No. 300, and the Quinn proposal, House, No. 4612,
would require single-member state representative districts,—160 of
them in the instance of the former, and 240 such districts under the
latter. Each proposal wouldrepeal Article XXI of the Amendments
to the Constitution which allows two-member and three-member
House districts. Thus, House apportionment would be placed on
the same footing with that of the Senate and the Executive Council
in which single-member districts alone are authorized.
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“One Man, One Vote” Aspects of Multi-Member Legislative Dis-
tricts.—Increasingly in recent years, the use of multi-member dis-
tricts for the election of state and local legislative bodies has come
under judicial scrutiny as a result of compliants that such districts
are being used to infringe the rights of citizens to equality of the
franchise and of representation.

In its “one man, one vote” opinions, the United States Supreme
Court indicated that multi-member districts may not be used in an
arbitrary manner so as to effect unconstitutional discrimination. 1

In a 1965 Georgia case, the Court warned that states do not have
an unlimited right to establish the bounds of election districts. It
pointed out that the Fourteenth Amendment requires equality of
the franchise and that the Fifteenth Amendment forbids districting
intended to deprive Negroes of their right to vote. In this connec-
tion, the Court held that multi-member districts are not per se
violative of the Equal Protection Clause, if the voters in single and
multi-member districts have approximately equal votes within the
permissible limits of reasonable variation from the average popu-
lation per legislator ratio. However, the court declined to say what
it might do in the event that a multi-member districting scheme is
presented for adjudication upon demonstrable charges of cancelling
out or minimizing the voting strength of racial or political minori-
ties.2

The Federal Supreme Court was called upon to deal more
specifically with the issue of legitimate vs. illegitimate uses of
multi-member state legislative districts a year later in the case of
Burns vs. Richardson? That case involved, among other things, a
complaint that the multi-member districts used to elect members in
both branches of the Hawaiian Legislature were invalid unless
justified by “valid and compelling reasons.” Upon this issue the
Court ruled (a) that the Equal Protection Clause of the Four-

1 Reynolds vs. Sims, 377 U.S. 533 (1964); Lucas vs. Colorado General Assembly, 377
U.S. 713, 731-732 (1964); Forison vs. Dorsey, 379 U.S. 433, 436-439 (1965); Lomenzo
vs. WMCA, 382 U.S. 4(1965); Burnette vs. Davis, 382 U.S. 42 (1965); Burns vs. Richardson,
384 U.S. 73, 88-89 (1966); and Kilgarlin vs. Hill, 386 U.S. 120, 125 (1965). Applied
to local legislative bodies in Avery vs. Midland County, 390 U.S. 474, 484-486 (1968).

2 Fortson vs. Dorsey, 379 U.S. 433 (1965).
j 3 Burns vs. Richardson, 384 U.S. 73 (1966).
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teenth Amendment does not require single-member state legislative
districts, and (6) that multi-member districts are invalid if they
are “designed to or would operate to minimize or cancel out the
voting strength of racial or political elements of the voting popula-
tion.” The Court stressed that this “invidious effect” can be more
easily demonstrated if multi-member districts are large and “are
not appropriately subdistricted to assure distribution of legislators
that are resident over the entire district.”

In Massachusetts, the Supreme Judicial Court has upheld the
creation of two or three-member state representative districts so
long as they conform to all applicable state constitutional and
statutory standards. The Court has taken particular note of the
state constitutional provisions forbidding the partitioning of city
wards, precincts of large towns and whole small towns in forming
House districts. In its judgment, such requirements make multi-
member districts necessary if these districts are to conform to other
state and federal standards of equality of representation. The
Supreme Judicial Court has ruled that individual neighborhoods or
localities do not have a constitutional right to be set apart in
single-member districts, but has warned against gerrymandered
multi-member districts which prove unreasonably discrimina-
tory. 1

In general, while the federal and state courts require the plain-
tiffs to show that a plan of multi-member districts is discriminatory
in intent or operation, they stress state responsibility for demon-
strating that such districts are a “rational” feature of that plan.

Critics of multi-member Massachusetts state representative dis-
tricts doubt the constitutionality of such districts because the
Massachusetts Constitution makes no provision for the subdistrict-
ing of these districts, as is the case in Hawaii and other states.
Thus, they allege, it is possible for one large ward or town to elect
all of the state representatives from that district. Under such
circumstances, they charge, the remaining part of the district is
represented in theory, mathematically, but not as a political
realit

Arguvients Opposing Multi-Member Districts.

1 Graham vs. Suffolk County Apportionment Commissioners, 306 Mass- 237 (1940)
Newman vs. Suffolk County Apportionment Commissioners, 1968 Adv. Sh. 1117.
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Furthermore, critics complain, the absence of a subdistricting
requirement encourages political gerrymanders which, in effect, can-
cel out the voting strength of racial and political elements which
are concentrated in areas of the multi-member district which have
sufficient population and territorial compactness to be single-mem-
ber districtsby themselves. Thus, two wards or towns with different
political majorities can be so merged in a double-member district
as to permit one party to elect both legislators on the basis of its
majority enrollment in one locality aided by its minority next door.

Opponents of multi-member districts contend that many of these
districts cannot be defended on the grounds of indivisible wards,
precincts of large towns, and whole small towns; and that, in fact,
such districts unfairly submerge ethnic and political minorities
contrary to the principles of Burns vs. Richardson. These critics
further charge that no plan submitted by any county apportioning
authority contains any written justification of these multi-member
districts as “rational.”

Supporters of House, Nos. 300 and 4612 of 1969 argue that
multi-member districts are defective in other aspects of practical
representation. Even though, mathematically speaking, a represen-
tative from such a district is chosen on the basis of representing
approximately 22,063 people, he must in fact serve—as best he
can—twice or three times that number; and at election time, he
must run in the entire district, not just part of it. Thus, especially
in politically unstable multi-member districts, his campaign costs
and his expenses in office are much greater than those of his single-
member district colleagues, while his pay and allowances are the
same.

Accordingly, it is argued that by outlawing multi-member dis-
tricts in favor of single-member districts, and by reducing ward and
town limitations on resistricting, better representation in the House
will result for the people of the Commonwealth, under either
House, No. 300 or its alternative House, No. 4612 of 1969. Sponsors
of these measures say that the local voters will be more likely to
know who represents them in the House, and that they will be
more able to hold him accountable than in multi-member districts
whose legislators may try to shift to one another the blame for
unpopular action or inaction. Finally, these sponsors contend that
the single-member district principle will assure fairer treatment of
minorities now submerged in multiple districts.
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Arguments, Favoring Multi-Member Districts. 1

Defenders of the multi-member district rely on a study by the
Hawaii Legislative Reference Bureau which found that—

Unfortunately, there is very little empirical evidence to support the
arguments for or against single—or multi-member districts.... For the most
part, it is not known what the practical effects are of using one districting
arrangement rather than the other. ...

When discussing single-and multi-member districts, it can generally be
assumed that, in any state with a legislature of limited size, multi-member
districts will be larger and encompass more diverse interests than will single-
member districts. This close interrelationship of what are actually three separate
district characteristics—size, degree of heterogeniety, and the number of
legislative representatives—should be kept in mind when evaluating . . . claims
regarding the effects of single—and multi-member districts.2

That study concluded that there is no evidence that legislators
elected from multi-member districts are less responsive to their
constituents than are their colleagues from single-member districts.
It even argued that a resident of a multi-member district has
greater access to the legislature by virtue of his additional repre-
sentatives than does the resident of a single-member district. This
study also cited a statement by the Speaker of the Hawaiian House
of Representatives to the effect that legislators from multi-member
districts may be less parochial than those from single-member
districts:

The Hawaii Legislature’s decision against a rule of single-member districts for
the Senate was based on its belief and determination that a representation
system consisting solely of single-member districts for the Senate would tend to
fragment representation and create representatives responsive only to the
problems and needs of a very small part of Hawaii’s total population.... Fairly

included under such a belief would be the related worry that a representation
system of single-member districts may tend to encourage the building of
personal, small community political machines and discourage representatives
from coping with larger problems of general concern to the State or with large
groups within the State. It may inhibit the building-up of coherent political
party organizations in Hawaii which may demand some loyalty of individual
representatives on major issues. It may also weaken the Hawaii Legislature itself
for representatives loyal to different interests and with narrow perspectives may

1 Source: Hawaii Legislative Reference Bureau, University of Hawaii, Hawaii Con-
stitutional Convention Studies Article III: The Legislature (Apportionment, fro-
visions), Vol. 11, Honolulu, Ha., July 1968, 192 pp.

2 Ibid., pp. 71-72.
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tend to abdicate their responsibility for determining matters of major
interests. 1

Those defending multi-member districts maintain that they
attract better-qualified candidates than do the smaller single-
member districts, because of their larger populations and corre-
spondingly greater supply of potentially able candidates. Advocates
of multi-member districts believe that political parties and issues
tend to be more important in larger districts than in smaller ones,
where personalities are said to have greater impact.

Initiative Proposal.—House, No. 300 of 1969 would wholly
eliminate from the present constitution those provisions which (a)
divide the responsibility for establishing state representative dis-
tricts between the General Court and county apportioning author-
ities, (b) guarantee at least one seat to each county, and (c) limit
the authority of the General Court to cross county boundaries or to
combine counties in forming individual senatorial and representa-
tive districts. Henceforth, under the terms of this initiative pro-
posal, the reapportionment function would be centered in the state
apportionment commission which would be empowered to form
senatorial and state representative districts without regard to
county bounds.

Quinn Proposal. —Similarly, the proposal in House, No. 4612 of
1969 would repeal existing constitutional provisions dividing the
responsibility for creating House districts between the General
Court and county apportioning authorities, thereby eliminating
county officials from the apportionment process. However, in
contrast to the proposal above, the measure contained in House,
No. 4612 would centralize the apportionment authority in the
General Court (subject to gubernatorial veto of apportionment
bills), which would be required (a) to allocate one House seat each
to the two insular Counties of Nantucket and Dukes, and (6) to
avoid insofar as possible the uniting of two counties or parts of two
or more counties into one representative or senatorial district.

Provisions of Two Alternative Proposals.
County Limitations.

.1., pp. 31-32, Burns vs.1 Brief filed for House Speaker Elmer F. CravaHn
Richardson, 384 TJ.S. 73 (1966).
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'/ Agreement Among Proponents of Two Alternative Pro-
posals.

The sponsors of the conflicting measures, House, Nos. 300 and
4612 of 1969, are in substantial agreement on two aspects of Massa-
chusetts Constitutional provisions involving counties in the state
legislative apportionment procedure.

Firstly, they see little merit in dividing the responsibility for
defining state representative districts between the General Court
and the county commissioners or special county apportionment
boards. Proponents of both proposals agree that more
House districts can be obtained by centralizing that task in one
authority, assisted by a specialist staff. In addition, advocates of
the two proposals object to placing House reapportionment in the
hands of county officials who, they allege, can use that power tg
place legislators under obligation to those officials in respect to
legislation desired or opposed by them.

Secondly, proponents of the two proposed constitutional
amendments believe that the present practice of apportioning the
House on a rigid county basis imposes awkward limitations upon
the process of composing rational state representative districts.
This is especially true of the “crazy-quilt” pattern of county
boundaries in the Boston metropolitan area, where the Town of
Brookline is an exclave of its parent County of Norfolk, and where
the boundaries of Suffolk County are largely coterminous with
those of the populous but territorially small City of Boston; in
those two counties, automatic malapportionments result from the
combined inability to draw House district lines across county
boundaries plus the inability to split malapportioned wards within
Boston in forming such districts. These same problems occur in less
acute degree in other parts of the Commonwealth.

Areas of Disagreement Among Proponents of Two Alternative
Proposals.

The initiative proposal, House, No. 300, and the Quinn proposal,
House, No. 4612 disagree in two major aspects of their treatment of
the county problem in legislative redistricting, namely (1) the
degree to which county boundary limitation on Senate and House
districts should be eased, and (2) House representation for the two
insular counties.
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County Boundary Limitations on Senate and House Districts.
—Proponents of House, No. 300 believe that the same considera-
tions which motivate the elimination of county boundary limita-
tions in the formation of House districts also justify the removal of
the present requirement of Amendment Article XXII of the
Massachusetts Constitution that Senate districts be formed “as
nearly as may be, without uniting two counties, or parts of two
counties, into one district.” Proponents of the initiative proposal
note that this restriction has been so “unrealistic” that the
Supreme Judicial Court has had to interpret the constitutional
provision very liberally so as to permit “reasonable” crossing of
county lines, and county combinations, in composing senatorial
districts.1 In the opinion of proponents of House, No. 300, it only
makes sense to repeal that limitation outright so as to eliminate a
source of litigation.

Accordingly, advocates of the initiative proposal are critical of
the Quinn proposal not only because it continues the existing
county provisions of Amendment Article XXII in respect to the
Senate, but because it would apply that same policy to the
formation of House districts. In the opinion of these advocates,
House, No. 4612 falls short of the desired goal of removing all
county limitations, direct or indirect, from the legislative appor-
tionment process.

In general, supporters of House, No. 300 contend that such
county limitations on Senate and House districting defer the
diversion of “surplus” population in one county to adjacent under-
populated areas for the purpose of producing reasonably appor-
tioned districts within the range of reasonable variations from the
population per legislator apportionment norm. Proponents point
out that, presumably, the General Court could modify county
boundaries to overcome any serious state court challenge of a
districting plan; however, this could be disturbing to the orderly
administration of county government and of the courts.

In reply, it is argued on behalf of the Quinn proposal, which
would continue in modified form the county requirement as to
senatorial and representative districting, that there is little reason
to believe that the Supreme Judicial Court will interpret House,
No. 4612 any differently from the current Constitutional Amend-
ment XXII on this score. Hence, they conclude that the possibility

1 Attorney-General vs. Secretary of the Commonwealth, 306 Mass. 25 (1940.
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of judicial challenges of legislative districts because of this re-
quirement will continue to be remote so long as those districts do
not combine county territory “unreasonably.”

House Reapportionment and Insular Counties.—House, No. 300,
which provides for a 160-member House of Representatives, would
eliminate entirely the present state constitutional guarantees of one
House seat to each county regardless of its number of inhabitants
and of legal voters. In contrast, House, No. 4612, establishes the
membership of the House of Representatives at 240 and provides,
specifically, that “Dukes county and Nantucket county shall each
be a representative district.” Clearly, the impact of such a guar-
antee upon the total apportionment plan for a 160-member House
of Representatives is greater than in the instance of a 240-member
body, in terms of (a) the resulting overall underrepresentation
mathematically of voters on the mainland and (b) the population
weights of votes cast by the various state representatives in the
House.

Under the apportionment of seats resulting from the House
Reapportionment Act of 1967 (c. 877), the Nantucket representa-
tive district, with 3,714 inhabitants based on the 1965 state census,
is 83.17 per cent below the statewide apportionment norm of 22,063
inhabitants per representative; and the Dukes representative dis-
trict, with 5,948 such inhabitants, is 73.04 per cent short of that
norm. The ratio of the largest House district (12th Plymouth) to
the smallest House district (Nantucket) in inhabitants per legis-
lator is 8.05:1. On the mainland only, that comparison between the
largest House district and the smallest mainland House district is
1.82:1.

The federal courts have not wholly prohibited such county
guarantees, but they have established exacting standards in this
respect. In 1964, the United States Supreme Court invalidated
similar Ohio constitutional provisions which assured each county at
least one seat in the State House of Representatives. 1 In the same
year, a similar county guarantee in the Vermont State Constitution
was invalidated in a federal district court decision.2 Earlier
Supreme Court decisions in Reynolds vs. Sims had dismissed the
“federal analogy” upon which such state constitutional guarantees

1 Nolan vs. Rhodes, and Sive vs. Ellis, 378 U.S. 656 (1964).
2 Buckley vs. Hoff, 234 P. Supp. 191 (1964).
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had rested. 1 However, in that and subsequent opinions the court
left the door open to state action assigning seats to underpopulated
counties where (a) such departures from a strict population
standard do not produce over-all malapportionment of the legisla-
tive body, (b) they are not arbitrary or capricious, and (c) they
can be supported as incidental to the effectuation of a rational state
plan. The Supreme Court requires that the lower federal courts
consider a challenged state legislative apportionment plan as a
whole, regardless of the issues raised in the lower courts.2

The present Massachusetts practice of assigning one House seat
apiece to the two insular counties has been upheld by the Supreme
Judicial Court in an opinion which considered only the relationship
of the two islands to the mainland, and not the constitutionality of
all representative districts created under the 1967 statute. 3 That
opinion, excerpts of which are quoted below, deemed the present
treatment of the island counties to be reasonable and rational
within the meaning of standards proclaimed by the Federal
Supreme Court:

WILKINS, C. J. This petition for a writ of mandamus, brought originally
against the Secretary of the Commonwealth, raises the fundamental issue as to
the constitutionality of St. 1967, c. 877,... (which) ... apportioned the 240
members of the House of Representatives to the fourteen counties “as existing at
the time as of which the census of the inhabitants in the municipalities thereof
was taken ... (in 1965) ...” The petitioner, a qualified voter in the thirteenth
representative district of Hampden County, contends that the assignment of one
representative each to the two island counties, Nantucket County and the
County of Dukes County, is repugnant to the Constitutions of the United States
and of the Commonwealth as denying him (1) an equal vote compared with
citizens of those comities, and (2) equal representation in the House of
Representatives.

.
.

.

... St. 1967, c. 877 has been enacted, s. 3 of which assigns one representative
each to the island counties. . . . Section 1 embodies an extensive “Statement of
Legislative Purpose.” After declaring its intent to apportion the Commonwealth
on a population basis, the Legislature made explicit findings relative to the
representation of Nantucket County and the County of Dukes County.
“(T)hese are islands, isolated, not readily accessible and most difficult to merge
with any portion of the mainland.” Such merger would “most probably” result
in the election of “a resident of the mainland” and this would figuratively
disfranchise the islanders. “Because of their exigency, and without being

1 Reynolds vs. Sims, 377 U.S. 533 (1964)
2 Ibid.
8 Vigneault vs. Secretary of the Commonwealth, 1968 Adv. Sh. 821
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arbitrary or discriminatory, it is the sense of the General Court that each of
these island counties should retain at least one representative as is now required
by the Constitution of Massachusetts and that to maintain this status would not
be a violation of the Fourteenth Amendment of the United States Constitution.”
We accord these legislative findings their proper significance. . .

.

The evidence before us corroborates these legislative findings. In allocating
ientative each to the two island counties, the General Court recognized

two compact, contiguous districts whose borders conform to
natural boundaries and whose right to representation as entities in the General
Court antedates by nearly eighty years the meeting of the First Continental
Congress. The districting of the islands follows existing political subdivision
lines, and aims to restrict the possibility of partisan gerrymandering and to give
effect to the county role in the governmental system of the Commonwealth.
These are all permissible grounds for deviation from a strict mathematical
apportionment by population

the allocation of one representative each
r ably enable a majority of 49.76 per cent
Ith to elect sufficient representatives to
sent less than the percentage required for

Tested mathematically, we note that
to the two island counties might concei
of the population of the Commonwe
control the House. This is only .66 per
control were the Commonwealth to be apportioned under a purely mathematical
system.

We are of opinion that this divergence from a strict population standard is, in
light of the aggregate of the factors considered above, based on legitimate
considerations incident to the effectuation of a rational State policy... The
executive and legislative departments of the Commonwealth manifestly believe
that genuine representation of the islands would not survive should they be
merged into a mainland district or districts. We share that belief, a belief based
not altogether on judicial notice, but founded in large part on personal

at this view would be held by anyone
and their local conditions. Were we to
in issue is repugnant to the Federal
to each State irrespective of population,
alternative to a strict mathematical

experience and knowledge. We think tl
with first-hand knowledge of the island:
conclude that the apportionment here
Constitution, which allows two Senators
we think that there would be no
apportionment. Such a conclusion would go beyond any decision yet made by
the Supreme Court of the United States. It would be contrary to our own
opinion and would be a long leap toward depriving the people of Nantucket
County and the County of Dukes County of a voice in legislation. We think that
neither Constitution requires this.

Proponents of the initiative proposal do not believe that one
representative could be assigned to each island, or even one
representative to the two islands together, in the 160-member
House of Representatives provided for in that proposal, without so
distorting the apportionment of the House as to make it repugnant
to the United States Constitution. Hence, they regard the elimina-
tion of the county guarantee as an essential and incidental part of
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their over-all proposal. Some proponents are uncertain that the
county guarantee will be sustained in the federal courts, even for a
240-member House of Representatives. 1

Proponents of the Quinn proposal, House, No. 4612 of 1969,
agree that the reduction of the House of Representatives to 160
members would gravely jeopardize the present status of the two
islands so far as representation in the House is concerned. For that
reason, they favor retention of the 240-member House and of its
related apportionment guarantee of one seat therein to each island
county, as more conducive to fair representation. They are hopeful
that the reasoning of the State Supreme Judicial Court re the
historic treatment of Nantucket and Dukes Counties will be
concurred in by the federal courts, regardless of any rearrange-
ments of mainland representative districts which the courts might
require in the future.

Problem Areas Under Present Practices.
The sponsors of both of the alternative proposals in House, Nos.

300 and 4612 of 1969 wish to modify rather extensively existing
Massachusetts constitutional provisions which make proper appor-
tionment of the General Court difficult—if not impossible in some
cases—by reason of their references to local election districts.
Specifically, the offending provisions are those which require—

That whole city wards, whole precincts of towns in excess of 12,000
inhabitants, and whole towns of less than 12,000 inhabitants, be used to form
state representative districts, without being divided (Const. Amendment Art.
XXI); and

(6) That prohibit the splitting of city wards or of towns in creating senatorial
districts (Const. Amendment Art. XXII)

By judicial interpretation, the boundaries of state legislative
districts must follow the boundaries of these wards, large town
precincts, and small towns as they exist on January first of the
state census year. Thus, these units, as they exist on that date,

Municipal Limitations and Local Malapportionment.

1 This guarantee, and other aspects of the present apportionment of the Massa-
chusetts House of Representatives and Senate, are questioned in a suit pending before
the United States District Court, in Boston (Dims vs. Volpe, Civil Action No. 68-153C,
filed Feb
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become the indivisible building blocks with which state legislative
districts must be constructed.

City Ward Problems.—Several defects have arisen in connection
with city wards in this process.

First, city wards are designed primarily to be the basis of election
of wTard councillors in cities without wholly at-large city councils.
In such instances the size of those wards, when properly con-
structed, must reflect (o) the number of ward councihnen to be
chosen under the city charter and (b) the resulting apportionment
norm of legal voters or inhabitants per ward councilman. Thus,
such wards, though the right size for electing ward councihnen,
may be too large or too small as “building blocks” for the
formation of state legislative districts having a different population
per legislative member ratio. Even with multi-member House
districts permitting combinations of such wards, it has been
difficult—and in some cases impossible—to prevent seriously over-
sized or undersized legislative districts. Hence, without making
wards divisible, a scheme of single-member House districts only
would be unworkable.

Secondly, the widespread refusal of Massachusetts city councils
to equalize their wards has resulted in serious problems for the
General Court. As indicated in Chapter 111 (Table 3), the wards of
most of the 39 cities are severely malapportioned. In the instance of
a city with ward councilmen, this malapportionment exposes the
city to judicial invalidation of its ward structure, such as occurred
recently in New Bedford; at best, such court action leaves the city
with a confusing pattern of separate systems of wards for state and
local elections; and at worst, it raises the spectre that the courts
may compromise state legislative districts in the city by invalidat-
ing the malapportioned wards for any election purpose. In cities
with all at-large city councilmen, the unequalized wards result in
multi-member state representative districts, and in senatorial dis-
trict arrangements, which are highly unsatisfactory from the view-
point of fair representation. In addition, if a city with an all at-
large city council turned to a ward councilman system, its wards
must be redrawn to conform with “one man, one vote” criteria,
thus raising problems with regard to the old wards used in state
legislative redistricting. The right of cities to change the numbers
of their city councilmen, and to require the election of some or all
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of them on a ward basis is guaranteed to them by the Home Rule
Amendment to the Constitution (Art. LXXXIX).

Thirdly, even where there is no problem of unequalized wards,
the configuration of these wards may pose obstacles to the forma-
tion of compact legislative districts of contiguous territory, or
prevent the inclusion in one state legislative district of an ethnic or
political minority which is ultimately divided between several
wards and hence “submerged.”

In Suffolk County the combination of city ward and county
boundary limitations creates severe problems, inasmuch as (a) the

boundaries are largely coterminous with those of the City of
Boston, and (6) Boston City wards have not been realigned since
1924 to compensate for shifts in population to the outlying areas
of that municipality.

Town Problems. —Less severe difficulties arise in respect to
towns. But they pose difficulties nevertheless.

First, as of the 1965 state census period, several large towns in
excess of 12,000 population had not been divided into precincts (for
example, Canton, Clinton, Franklin, Hingham, Hudson, No. Attle-
borough, Norwood, Scituate, Stoneham, Webster, Whitman and
Wilmington). Thus, they had to be used as whole units in reappor-
tioning the House of Representatives under the 1967 act (c. 877).
Such precinctless large towns have the same sort of mathematical
effects, and pose the same contiguity and multi-member district
problems as large city wards.

Secondly, in some limited town meeting towns precincts have not
been redrawn to contain, as nearly as may be, equal numbers of
legal voters. In most instances, these towns have compensated for
these legal voter imbalances by redistricting town meeting seats
proportionally, in which case no constitutional problems arise on
the “one man, one vote” score. However, if these precincts are not
realigned or town meeting membership kept proportional, the same
threat of judicial nullification arises relative to the town meeting
and to the state legislative districts composed of such precincts as
occurs in a city with malapportioned wards and a ward councillor
council.

Population Growth.—The steady growth of the state population,
and shifts of population within localities and regions, create
difficulties in particular areas which might be resolved more easily
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from the legislative reapportionment viewpoint if city wards and
towns of at least 6,000 or more inhabitants were divisible. Greater
flexibility would be possible in the reapportionment process.

Provisions of Two Alternative Proposals.

Initiative Proposal. —To resolve the foregoing problems, House,
No. 300 of 1969 would repeal existing constitutional provisions as
to city wards and town precincts, and provide instead for standard-
sized precincts of not more than 2,500 legal voters in both cities
and towns, such precincts to be the indivisible “building blocks”
state legislative redistricting. The initiative measure stipulates in
part that—

It shall be the duty of the secretary of the commonwealth, on or before the
first day in October in the year in which the special listing is made, to certify to

. .

. each city and town the name and residence of each legal voter. Thereafter,
no later than the first day of January of the following year, each city and town
shall, if it contains more than twenty-five hundred legal voters, divide such city
into wards and precincts or such town into precincts; and no precinct so created
shall contain more than twenty-five hundred legal voters. No city or town shall
be required to use the wards or precincts created under this Article for the
purpose of legislative redistricting for its municipal elections. Each city and
town shall, on or before January tenth in the year following the special listing,
notify the secretary of the commonwealth, the chief justice of the superior
court, the governor and the general court, of the boundaries of and the number
of legal voters in such wards and precincts.

If a city or town neglects to realign its precincts within the
prescribed time, the proposed state apportionment commission
would be required to undertake this revision.

Quinn Proposal. —Alternatively, House, No. 4612 would also
permit city wards to be divided along their precinct lines. However,
it would prohibit the division of towns of fewer than 6,000
inhabitants while allowing larger towns to be partitioned along
their precinct lines, in forming state representative districts. The
proposal does not forbid the division of towns of fewer than 6,000
inhabitants among senatorial districts. The Quinn measure is silent
on the issue of compelling decennial realignments of city wards or

of precincts in towns of more than 6,000 inhabitants; its sponsors
prefer that such requirements be incorporated in statutory law
rather than in the Constitution.
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Arguments For and Against Proposals.
Views of Proponents.—Advocates of both measures consider it

essential to prescribe smaller “building blocks” for the formation of
state legislative districts especially in view of their respective
proposals for single-member districts only in the House. The
smaller units are of particular importance to the sponsors of the
Quinn proposal since it seeks 240 such state representative districts.
They are only slightly less important to the authors of the
initiative petition in respect to their proposal for 160 single-
member House districts. Advocates of both proposals argue that
their measures would strengthen the capacity of the state to deal
with local malapportionment and to prevent such malapportion-
ments from distorting state legislative districts.

Views of Opponents.—Some critics of the Quinn proposal assert
that its prohibition against splitting towns of under 6,000 inhabi-
tants may complicate the task of creating 240 single-member
House districts of the right sizes in some areas of the Common-
wealth. They feel that by comparison this restriction would be
reasonable for senatorial districts, to which it would not apply
under House, No. 4612 as drafted.

Other critics of both proposals object to those provisions which
would allow city wards to be divided among state legislative
districts. They argue that these wards ought not to be disturbed,
and that the cure for oversized or malapportioned city wards is
legislation setting a ceiling on the size of such wards, and better
enforcement of statutes requiring decennial realignments of wards
on a “one man, one vote” basis. Where equating the size of these
wards to the number of city “ward” councilmen produces wards too
large to be used for single-member state representative districts,
some of these critics suggest “city councillor districts” composed of
small wards for the election of councilmen who are to be chosen on
an area, rather than on an at-large basis.

These critics complain that the task of arranging and printing
ballots for state legislative elections would be complicated if city
w'ards are divided along their precinct lines to form state legislative
districts. They prefer to keep these city wards together as units, so
that all the ballots to be used in any ward at the state election are
identical. If the wards are split, as many different ballot printings
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must occur as there are divisions of these wards among legislative
districts. According to state election officials, this could double the
number of different ballot printings required in a state election
(now, about 300).

Finally, opponents of the initiative proposal criticize its provi-
sions relative to new wards and precincts which would be
required to be realigned decennially for state legislative elections
but which need not be used for the election of local city councils or
limited town meetings. In their opinion, that feature of House, No.
300 will result in two election maps in municipalities, a develop-
ment condemned as confusing to the voters.

Qualifications of Legislators and Executive Councillors.
Present Constitutional Requirements.

The Massachusetts Constitution now prescribes uniform age
requirements, but different residence requirements, for election to
the offices of (a) state representative, ( b ) senator and (c) execu-
tive councillor. Property and other types of qualifications were
repealed many years ago.

Age Qualifications.—The Constitution omits any specific age
requirements for these three categories of elected officials as distinct
from other elected officers of the Commonwealth. It provides that
all inhabitants having “such qualifications as they shall establish
by their frame of government” shall have an equal right to elect,
and to be elected as, public officers. 1 Further, it stipulates that
every citizen who is aged 21 or more, and who has resided in the
Commonwealth for at least one year and in his community for six
months, shall have the right to vote unless he is a pauper, a person
under guardianship, or a person disqualified by reason of corrupt
practices. 2 The Supreme Judicial Court has interpreted these
provisions collectively to mean that legal voters—and legal voters
alone—are eligible to hold public office in the Commonwealth.3

Residence Qualifications.—To be eligible for election as state
representative, one must have been an inhabitant of the district for
which one is so elected for at least one year preceding such

1 Mass. Const., Part I, Art. IX.
2 Mass. Const., Amend. Art. 111.
3 Opinions of (he Justices, 240 Mass. 601 (1922).
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election; a representative who ceases to be an inhabitant of the
district represented by him automatically vacates his office. 1

To be elected as a senator, an individual must (a) have been an
inhabitant of Massachusetts for at least five years preceding his
election, and (6) be an inhabitant of his district when elected. He
also vacates that office if he moves from his district. 2

In the case of executive councillors, the Constitution requires
only that a councillor have been an inhabitant of the Common-
wealth for five years prior to his election, but does not require him
to live in his councillor district either prior or subsequent to his
election.3

Provisions of Alternative Proposals. —The Quinn proposal would
make no change in either the age or residence qualifications of state
representatives, senators or executive councillors. However, in
contrast, the initiative proposal, House, No. 300 of 1969 would
standardize the residence requirements by providing that—■

Every representative, senator or executive councillor shall for one year at
least, immediately preceding his election, have been an inhabitant of the
Commonwealth, and shall be at the time of his election a legal voter in the
district for which he is chosen; and any such officer shall cease to represent said
district when he shall cease to be an inhabitantof the Commonwealth.

Arguments For Proposed Changes.—Supporters of the initiative
proposal see no benefit in different residence qualifications for
executive councillors, senators and state representatives in the
modern era. In their view, the same experience, knowledge and
ability is desired of members of the Senate as of members of the
House of Representatives, all of whom must transact essentially
the same legislative business insofar as subject matter is concerned.
Similarly, proponents of House, No. 300 find no evidence to justify
the conclusion that a candidate for the Executive Council becomes
ipso facto a better candidate by reason of longer residence in
Massachusetts than his opponent.

These proponents believe that the increasing mobility of today’s
citizenry warrants reducing residence requirements for election to

Proposed Changes of Residence Qualifications.

1 Mass. Const., Amend. Arts. XXI and LXXI.
2 Mass. Const., Part IT, c. I, s. IT, Art. V; Amend. Arts. XXII and LXXI.
3 Mass. Const., Amend. Art. XVI; Bigney vs. Secretary of the Commonwealth, 301

Mass. 107 (1938)
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state office to that required for state citizenship. In their opinion,
this change will stimulate greater competition for senatorial and
Executive Council seats, increase the supply of able candidates,
and thus afford a broader choice of candidates to the electorate. On
this score, proponents of the initiative measure describe as
“incongruous” state policies which impose long residence require-
ments on senatorial and executive councillor candidates while
permitting out-of-state recruitment of top-level state adminis-
trators.

Arguments Against Proposed Changes.—Some critics of House,
No. 300 do not regard the present five year state residence
requirement for senatorial and executive councillor seats as
damaging to the democratic fabric of the Commonwealth in any
significant degree. They have not voiced any intense opposition to
the proposed reduction of such residence requirements, but they do
not anticipate any great “political dividends” for the voters. Such
critics stress that to aspire to the Senate or Executive Council, one
must have been around in these larger districts for some time in
order to become sufficiently well known, and to develop sufficiently
effective contacts to assure electoral victory. In their opinion, it
takes about five years to do this anyway. These critics claim an
“inconsistency” in House, No. 300 in that it reduces the residence
requirement for members of the Executive Council, while leaving
intact the present seven-year residence requirement applicable to
candidates for Governor and Lieutenant-Governor. 1

Chapter V. Proposed Reduction in Size of House of Representatives.

This concluding chapter deals with the other major issue in
controversy between sponsors of the initiative proposal, House, No.
300 of 1969, and supporters of the Quinn proposal in House, No.
4612 of 1969, namely: the proper size of the House of Representa-
tives. The former proposal would reduce the House by one-third or
80 seats, from its present 240-member level to the lesser member-
ship of 160. In contrast, the latter measure would retain the present
240-member House while changing only the method of apportion-

Order of Presentation.

1 Mass. Const., Part 11, c. II; s. I, Art. II; s. 11, Art. I.
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ing it, as described in Chapter IV. Both proposals would eliminate
multi-member House districts in favor of single-member districts
only.

The following text presents the arguments for and against a
house of representatives of different sizes under six major headings:
(1) size and representational ratio aspects, (2) the responsiveness,
visibility and quality of representation, (3) increased difficulties of
representation in a small House, (4) the impact on legislative
operations and costs, (5) legislative attitudes toward reform, and
(6) an opportunity for a public vote on the issues.

The Massachusetts House of Representatives has remained at
240 members since voter ratification in 1857 of Article XXI of the
Amendments to the State Constitution. Prior to that time, the
membership of the House fluctuated sharply due (a) to changing
constitutional formulae for determining the basis of representation
and (b) to the failure of individual towns to elect representatives
from time to time. As indicated in Table 7 below, the House has
ranged from as few as 195 members in 1780 when the State
Constitution was adopted to as many as 749 representatives in 1812
shortly before the secession of Maine in 1820.

Past Fluctuations in House Membership.

Table 7. Fluctuations in Membership of Massachusetts House of Representatives
in Selected Years , 1780-1858.

\Sources: (a) Newman, Rep. Mary 8., “The General Court: An Instrument of the People
of Massachusetts”, State Government and Public Responsibility 1962 The Role of the General
Court in Massachusetts, Lincoln Filene Center for Citizenship and Public Affairs, Tufts Uni-
versity, Medford, Mass., 1962, 153 pp; at pp. 21-60; (b) Manual of the General Court.]

Number of Number of Number of
Year. Representatives. Year. Representatives. Year. Representatives.

1780 195 1836 619 1847 255
1801 292 1837 635 1848 272
1805 344 1838 480 1849 263

... 1811 717 1839 521 1850 297
M 1812 749 1840 521 1851 396

1816 536 1841 397 1852 402
1821 237 1842 336 1853 288
1832 528 1843 352 1854 310
1833 574 1844 321 1855 380
1834 570 1845 271 1856 329
1835 615 1846 264 1857 357

Since 1858 2fo Members.
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When the 240-member House was first seated in 1858, each
member represented slightly less than 5,000 people as contrasted
with slightly over 22,000 today. Legislative sessions, which occu-
pied 81 days in 1858, have lengthened to sittings of more than 200
days, reflecting a greater volume and complexity of legislative
business. And the annual election of legislators, followed since the
House became a separate chamber in 1644, was superseded by
biennial terms for senators and representatives when Constitu-
tional Amendment Article LXIV was ratified in 1918.

Advocates of a 160-member House of Representatives in Massa-
chusetts feel that the present chamber of 240 representatives is
larger than necessary to afford satisfactory representation for the
people of the Commonwealth, and that a reduction in its size would
increase its responsiveness, responsibility, effectiveness and
efficiency.

Comparison of House Membership of Massachusetts and Other
States.—Supporters of a smaller House are especially critical of the
very large size of the Massachusetts House as contrasted with the
memberships of assemblies and houses of representatives in the
other 49 states and Puerto Rico, as shown in the following Table 8.

Table 8. Comparative Memberships of Houses of Representatives or Assemble
of 50 States and Puerto Rico in 1968-69.

House House House
State. Members. State. Members. State. Members.

N. H. 400 N. C. 120 N.D 98
Mass. 840 Fla. 119 Calif.
Pa. 203 Mich. 110 N. J. SO
Ga. 195 Ala. 106 S. D. 75
Conn. 177 La. 105 Ida. 70
111. 177 Mont. 104 N. M. 70

Mo. 163 Ark. 100 Utah 69
Me. 151 Ind. 100 Colo. 6o
N. Y. 150 Ky. 100 Am. 64
Tex. 150 R. I. 100 Wyo. 61
Vt. 150 Va. 100 Ore. 60
Md. 142 W. Va. 100 Ha. 51

Minn. 135 Wis. 100 P. R- 51
Kans. 125 Ohio 99 NebrA 49
la. 124‘ Okla. 99 Mas. 40

S. C. 124 Tenn. 99 Ney. 40
Miss. 122 Wash. 99 Deh

1 100 members in 1971.

Views Favoring 160-Member House of Representatives.
Size and Representational Ratios.

Unicameral legislature whose members are “Senate
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On such a membership basis, the Massachusetts House (240
members) ranks second in the nation, exceeded only by the House
of Representatives of the neighboring State of New Hampshire
(400 members). On this score, the Massachusetts League of
Women Voters, a major proponent group, has stressed that—-

In Massachusetts we average one representative to 22,000 people. Other
comparable industrial states have fewer legislators in proportion to their
populations... (according to the Book of the States, 1966-67) L The national
average is one representative per 34,000 ... (The initiative measure) ... proposes
to bring Massachusetts to this average. While it is true that in terms of
absolute size the Massachusetts Legislature falls approximately midway in
comparison of all state legislatures, it must be noted that the industrial states
most comparable to Massachusetts have smaller Houses while the rural states
have larger ones .. ?

National Studies.—Proponents of a 160-member House cite, in
support of their position, various national studies critical of large
state legislative bodies and favorably to smaller ones.

Thus, Professor Austin F. Macdonald of the University of
California has written that—-

(It) .
.

. can scarcely be said that the lower houses of state legislatures are
true deliberative bodies. Most of them are entirely too large to permit full
expression of opinion by the rank and file of the members, and for that reason
they possess some of the characteristics of a mob. Little cliques of seasoned
veterans find it relatively easy to secure control and bend the majority to their
will. As pointed out in The Federalist .

. .
(no. 58) .

.

. “In all legislative
assemblies the greater the number composing them may be, the fewer will be the
men who will in fact direct their proceedings. In the next place, the larger the
number, the greater will be the proportion of members of limited information
and weak capacities. .

. . The people can never err more than in supposing that
by multiplying their representatives beyond a certain limit, they strengthen the
barrier against the government of a few. Experience will forever admonish them
that, on the contrary, after securing a sufficient number for the purposes of
safety, of local information, and of diffusive sympathy with the whole society,

by every addition to the representa-they will counteract their own view
tives”

dative bodies are necessary to secureIt is sometimes argued that large 1
ff public opinion. When the membership

. . (to a small number) . . . , it is said,
adequate representation of every shade
of a deliberative assembly is restrictedA

spokesmarmany a small group finds itself without
ied on 1965 estimates of population by1 Population per representative in 1966 b

Census Bureau: Calif. (232,000) N.Y. (12'
sed on 1965 estimates of population by U>.
,000), N.J. (113,000), Conn. (76,000), Ohio

Ati

111. (60,000) and Paand Mich
i People's Pdilion for a Constitutionalrf Women Voters, HoMass. I

Size of the House ofRepresentatives and Establish Sivgle-M,
i, Boston, Mass., February 8, 1968, 4 pp. mimeographed

Amendment to !\

Districts in Massach
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(This argument) ... is plausible, but not convincing, for no one has yet
-tisfactorily explained why one representative is needed in a state legislature

for ... (several thousands of) ... people, whereas a member of the federal House
of Representatives speaks for . .

. (hundreds of thousands) ... If great cities
having populations in excess of three-quarters of a million... can conduct their
public affairs with councils of twenty-five or less, why do states with even
smaller populations require legislative assemblies four or five times as large?

The truth of the matter is that nearly every decision as to the size of a
legislative body is purely arbitrary.,. 3

In the same vein, the National Municipal League concluded, in
its commentary on the 1963 edition of its Model State Constitu-
tion, that most state legislatures are larger than they need be, but
that it was not feasible in a model constitution to recommend any
exact number of legislative seats. The League agreed that no ready
principle or rule of thumb has been devised wherewith to determine
the proper size for any given state legislature.2

Likewise, the American Assembly concluded in 1966 that—
Legislatures should be of a size to make the position of legislators more

important and visible. To permit individual participation, effective deliberation,
full staffing, and adequate compensation, legislatures should be no larger than
fair representation requires. We believe that in many cases in the United States
legislatures are larger than desirable.8

Proponents of a smaller House also cite still another national
study, by the Committee for Economic Development in 1967,
which declared that—

Most legislatures are too large. . . . There is little merit in trying to set an
arbitrary optimum on the number of people each member of a legislature should
represent, but the size of each body affects its ability to function effectively. . . .

In our view, no legislature should have more than 100 members... .

4

Trend Argument. —Proponents of a smaller 160-member House
agree that there is neither an ideal size for a legislative body nor an
ideal ratio of inhabitants per House member. They note that
many variables enter into a rational determination of the best size
for the House, such as the geographical size of the state and the

1 Macdonald, Austin F., American Stale Government and Administration, 3rd. ed.,
New York, N.Y., Thomas Y. Crowell Co,, 1946, 655 pp.; at pp. 146-147.

2 National Municipal League: (a) Model Slate Constitution, 6th ed., New York, NY
1963, 128 pp., at p. 44; (b) Salient Issues of Constitutional Revision, New York, N.Y.,
1961, 191 pp., at p. 74.

3 The 29th American Assembly, Conference at Arden House, Harriman, N.Y., April
28-May 1, 1966, Final Report, Columbia University, 1966, 16pp., at p. 6.

4 Committee for Economic Development, Modernizing State Government, A Statement
on National Policy by the Research and Policy Committee, New York, N.Y., July 1967,
90 pp.; at p. 36.
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way its population is distributed. However, they point out that
Massachusetts is the tenth largest state of the Union in terms of its
1960 population, that it ranks 45th in respect to land area, but that
it has the second largest state house of representatives. In their
opinion, a reduction of the House to 160 representatives would not
be a daring departure, since most states (43) would still have
smaller assemblies or houses of representatives, as indicated in the
preceding Table 8. On this score, supporters of the 160-member
House quote James Madison’s remark in The Federalist that—

. . . however small the republic may be, the representatives must be raised to
a certain number, in order to guard against the cabals of a few; and that
however large it may be, they must be limited to a certain number, in order to
guard against the confusion of a multitude.

Finally, proponents believe that such a reduction would be in
step with a “national trend” manifested by reductions since 1963 in
the memberships of houses of representatives of at least eight other
states (Ariz., 80 to 64; Conn., 294 to 177; Ga., 205 to 195; la., 124
to 100; Miss., 140 to 122; Ohio, 137 to 99; Okla, 121 to 99; and
Vt.,246 to 150).

Views Favoring 240-Member House of Representatives.

Those who favor continuation of the 240-member House of
Representatives do not believe that such a membership is as
unreasonable as might be suggested by a “superficial” comparison
with the numbers of assemblymen or representatives authorized in
other states. Basically, advocates of the 240-member House
proposed in House, No. 4612 of 1969 hold that it will result in a
scheme of single-member districts which are neither too large nor
too small in terms of their territories, population per legislator
ratios, or other aspects, and that they will reflect local conditions
and opinions more effectively in the legislative process than would
be true in a smaller House.

Population Per Representative Ratios.—Proponents of a 240-
member House stress that the different numbers of such legislators
elsewhere reflect the different history, traditions, political view-
points and social conditions peculiar to those states. Hence, they
caution against “numbers game” comparisons which—if reversed—-
can as easily be invoked on behalf of a 240-member assembly in the
huge state of California (which has 80 assemblymen) as for a 160-
member or even 80-member Massachusetts House.
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Defenders of the larger chamber cite the hesitancy of most of
the national authorities quoted by champions of the smaller House
to suggest a specific size or population per legislator ratio for such
bodies as justification for their skepticism. Fundamentally, advo-
cates of the 240-member House believe that proponents of the 160-
member chamber have offered no firm evidence that the smaller
body will (a) provide more adequate legislative representation for
inhabitants and areas of the Commonwealth or (6) assure a more
efficient, better-informed or better-motivated legislative entity.

While conceding that Massachusetts has the nation’s second
largest House of Representatives numerically, its defenders point
out that this body is about normal for the nation as a whole in
respect to its population per representative ratio (21,452 inhabi-
tants per member on the basis of the 1960 federal census, and
22,063 persons per member according to the 1965 state census). As
indicated in the following Table 9 which arranges the 50 states and
Puerto Rico in declining order of their 1960 federal census popula-
tion per representative ratios, the Massachusetts House of Repre-
sentatives ranks 28th from the top of a list headed by California
(196,465 inhabitants per representative) and ending with New
Hampshire (1,517 persons per representative). Thus, larger repre-

Table 9. Population per Representative (Assemblyman) Ratios 1 of B 0 Slates
and Puerto Rico in 1968-69.

State. Pop. /Rep. State. Pop. /Rep. State. Pop. /Rep.

Calif. 196,465 Ky. 30,381 Kans. 17,428
N. Y. 111,882 Ore. 29,478 Conn. 14,323
Ohio 98,044 Wash. 28,820 N. M. 13,585
N. J. 75,834 Nebr. * 28,802 Utah 12,907
Mich. 71,119 Colo. 26,983 Ha. 12.407
Tex. 63,864 Mo. 26,501 Dell. 11,443

111. 56,955 Minn. 25,287 Ida. 9,531
Pa. 55,760 Okla. 22,517 S. D. 9,073
Ind. 46,624 la. 22,222 R. I. 8,594
P. R. 46,069 Md. 21,835 Nev. 7,107
Fla. 41,609 Mass. 21.P2 3 Mont. 6,488
Va. 39,669 Ariz. 20,346 N. D. 6,453

Wis. 39,517 Ga. 20,220 Me. 6,418
N. C. 37,967 S. C. 19,214 Alas. 5,654
Tenn. 36,031 W. Va. 18,604 Wyo. 5,410
La. 31,019 Ark. 17,862 Vt. 2,598
Ala. 30,818 Miss. 17,853 N. H. 1.517

1 Based on population as reported in 1960 federal decennial census.
2 Unicameral legislature whose members are “Senators”. ,

3 On the basis of the 1965 state decennial census, this ratio increases slightly to 22,U03
inhabitants” per representative.
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sentational ratios prevail in 27 jurisdictions, while smaller ratios
are the rule in 23 remaining states.

Comparison of House of Representatives of New England States
Only.—Proponents of the 240-member of Representatives
rely on a recent report published by the New England Center for
Continuing Education which underscored the difficulties in deter-
mining the optimum size of such a chamber, and which compared
the Massachusetts House favorably with its New England counter-
parts;

But size, of course, may be relative as well as absolute. Thus, a chamber may
be large (or small) in membership but small (or large) relative to the size of the
population which it is expected to serve. As a group, New England legislatures
tend to be large in either sense.... The median number of constituents repre-
sented by House members throughout the nation is 23,200; in New England, it
is less than one-third that—7,400....

Within New England, however, there is not such a close correlation between
absolute and relative sizes. . . . Massachusetts ranks second in the number of its
state senators and representatives, but first in the average number of
constituents which they represent. This means that, in relative terms, the
Massachusetts legislature is the smallest of the six and not the second largest, as
it is in terms of membership.

. . .

Understandably, no consensus emerged from discussions ... (at the 1967 New
England Assembly on State Legislatures) ... as to how large the House and
Senate should be in either absolute or relative terms... 4

Size and Political Image Problems. —Proponents of the 240-
member House of Representatives are much concerned that agita-
tion for a smaller House is inspired in substantial degree by various
forms of public discontent over the performance of that body and
over weaknesses afflicting the functioning of the House. Thus, they
regard the initiative proposal, House, No. 300 of 1969, as a
“lightning rod” which attracts the support of persons who in their
impatience seek simplistic solutions to the ills of the General
Court.

Proponents of the 240-member House acknowledge, in most
that the General Court would benefit from improved

and procedures, and better support services. That
legitimate criticisms lie against the General Court on these ac-
counts has been recognized by the legislative leadership in recent.
years. Defenders of the House point out that, as a consequence

1 Dishman, R.G., and Goodwin, G., Stale Legislatures in New England Politics—Final
Report of the New England Assembly on Slate Legislatures, New England Center for
Continuing Education, Durham, N.H., September 1967, 117 pp.; at pp. 52-54.
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significant measures have been taken to improve the functioning of
the General Court including: (a) approval of constitutional and
statutory changes in respect to local home rule, with a view to the
reduction and eventual curbing of local bills; (b) reorganization of
the legislative committee structure; (c) establishing of a Legisla-
tive Research Council and expansion of legislative staff services;
(d) installation of an electric roll call system in the House; and (e)
introduction of an electronic information retrieval system for
facilitating better management of legislative business. Proponents
of the 240-member House contend that the size of the House
relatively little to do with its deficiencies, and that remedies must*
be sought in other operational areas as indicated above. Thus, one
former House member has written that—

No realistic assessment of the present strengths and weaknesses of the General
Court can ignore the fact that the critics of the Legislature have effectively

i in making the Legislature the object of monumental public discontent
itisfaction. .

.

.

The obvious errors, deficiencies, shortcomings and transgressions of the past, if
permitted to continue in the future, can only lead to institutional impotenoy and
ineffectiveness in a constitutional system where traditional executive-legislative

relationships are about to undergo a profound shift as a result of the inception
of a four-year term for Governo:

Yet it is a curious fact that most critics of the Legislature remain myopically
ual functional weaknes;

rme legislative critics declare that the Legislature should be reduced in
numbers because its present size makes it inefficient and expensive. They point
out that Massachusetts has the second largest state legislature in the country.
Some proposed that the Senate remain at 40 members, but that the House of
Representatives be reduced to 160 members or even halved to 120 members.

A drastic increase in the number of constituents to be represented by each
legislator by a reduction in the size of the legislature could seriously endanger
the workability and effectiveness of our present system.

At a time when state government is continuing to grow in activity and
complexity, any step which tends to render state government more remote and,
therefore, less intelligible to the average citizen, should be stoutly resisted.

Critics of the present size of the Legislature lightly gloss over the effective#,
representative aspects of the present system in their obsessive assumption
fewer legislative members necessarily makes for better government. But this
basic premise is open to serious doubt.

Whatever efficiencies and economies may be initially achieved by having
fewer people involved in the process, and by having to pay fewer salaries and
expenses, would be so meager and insignificant when measured against the
necessary and inevitable sacrifice of democratic values and objectives achieved
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by the operation of the present system as to border on the foolhardy and
irresponsible. . . .

When the people of Massachusetts begin to realize that radical institutional or
procedural changes in the legislative process are both unnecessary and unwise,
they will be prepared to recognize the accumulated wisdom of centuries of
operating experience which is contained in our present rules and procedures.

They will come to recognize the fact that our present rales and procedures, if
modernized, updated and properly enforced, provide a more adequate means for
achieving the legitimate objectives of legislative critics and for forging the
Legislature into a more effective instrumentality for their self-government. 1

Backers of the 240-member House note that the criticism di-
rected by dissatisfied elements of the population against the
Massachusetts House is not unique, but is part of a nationwide
phenomenon affecting most state legislatures, including those with
much smaller “lower” chambers. In some jurisdictions, this de-
velopment has contributed to modest increases in the sizes of one or
both chambers of the state legislature (Fla., Ida., Md., Mont.,
Nebr., N.J., N.M., N.Y. and Wyo.).

Comparison of Massachusetts House With Limited Town Meet-
ings.—Supporters of the 240-member House of Representatives say
that if the arguments advanced by those seeking to reduce its
membership are applied rationally to all Massachusetts legislative
bodies as a matter of consistent state policy, substantial reductions
would also be required in the sizes of the limited (representative)
town meetings of the communities in which many champions of a
160-member House reside. If there is “a confusion of the multi-
tude” in a 240-member House of Representatives whose members
represent 22,063 people more or less, what is to be said, they ask, of
a limited town meeting of 240-384 elected members each of whom
represents in most instances fewer than 100 legal voters.2

Of the 42 limited town meetings shown in Table 10, there are 12
which have memberships exceeding 240, and 35 with memberships
of over 160. Thus, if the House were cut to 160 representatives, it
would be larger than only six of the limited town meetings. Local

Officials generally justify these large limited town meetings on the
grounds (a) that they afford an opportunity to more voters to
participate in their decisions, and (6) that it is more difficult for
interest groups to win a disproportionate share of seats in the larger

1 Celia, Alexander J., “Reforming the Legislature: Myths and Realities”, Boston
Globe Magazine, Boston Sunday Globe, September I], 1966, pp. 20-23.

2 See Table 4 in Chapter 111.
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body. Advocates of the 240-member House agree with this view-
point, and ask only that it be applied to their own chamber, which
offers 80 more opportunities for representation than the proposed
160 member chamber.

Table 10. Elected Town Meeting Members ( TMM), Exclusive of At-Large
Members, in J+2 Massachusetts Limited Town Meetings in 1968.

[Sources: (a) Responses of Town Clerks to Legislative Research Bureau questionnaires;
(b) Annual Town Reports.]

Town. TMM. Town. TMM. Town. TMM^
Fairhaven 384 Billerica 240 Plymouth 198
Methuen 335 Braintree 240 Winchester 198
Swampscott 324 Natick 240 Agawam 180
Winthrop 322 Randolph 240 Athol 180
Belmont 288 Shrewsbury 240 Stoughton 180
Milton 279 Wellesley 240 Watertown 165
Dartmouth 273 Weymouth 240 Easthampton 162

Falmouth 258 West Springfield 240 South Hadley 160
Dedham 256 Milford 213 Adams 145
Brookline 252 Reading 204 Montague 123
Needham 252 Norwood 202 Auburn 120
Greenfield 243 Framingham 200 Danvers 108
Amherst 240 Amesbury 198 Ludlow 90
Arlington 240 Lexington 198 Saugus 50

Responsiveness, Visibility and Quality of Representation.
Vieios Favoring 160-Member House of Representatives.

General Considerations.—Supporters of the initiative proposal
for a 160-member House claim that it will produce more respon-
sive, more visible and less parochial representation than that in the
larger 240-member body. Thus, the Massachusetts League of
Women Voters has declared that—

A cut in the size of the House would increase its responsiveness, responsibility,
effectiveness, and efficiency. Proceedings and debate are shorter and sharper in a
smaller body. Responsibility of individual members is more clearly focused. The
power and prestige of each member is enhanced. Qualified people are more
willing to run and remain in office if the opportunity is a challenging one which
offers adequate financial and personal rewards ... £

Single-member districts .
.

. (provided for in House, No. 300 of 1969) ... are
another way of insuring close representation. The voters know “who is in

charge” in such a district: one representative cannot shift the blame for inaction
to another . . .

The tradition of close representation is an old and sacred one in Massachu-
However, close representation is much more than a numbers game. One
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representative can adequately represent more people today using modem
communication methods than was possible in the horse and buggy days when
our 240-member House was frozen into the Constitution in 1857.

Close representation can be more of a reality in a compact and contiguous
district . . . (required by the initiative proposal) . . . than in a gerrymandered
one drawn to protect the particular party in power at the time . . . Close
representation also can exist more easily in a highly populated industrial state
such as Massachusetts than a rural, sparsely populated state such as Montana ...

Close representation can be attained more efficiently if routine tasks can be
delegated .. . (by legislators to staff)

..
. assistants.

A legislator is more than a servant of his constituents. He must develop,
debate, and enact laws in broad areas of public concern. He must have a broad
view and an understanding of the complex and significant issues facing the
entire state, and an awareness that his decisions affect all citizens of the state. In
our quest for close representation, we must not forget that the statesman
function of the legislator will have to assume increasing importance if the
legislative branch is to function on an equal basis with the executive .. 4

Quality of Representation. —League officials complain that
House members from the smaller districts required for the present
240-member chamber spend too much time individually on local
matters that are the province of particular local governments. They
anticipate that in a 160-member chamber with somewhat larger
districts embracing a wider range of interests, the legislators will be
“less parochial” and more visible to their constituents. Proponents
of the smaller House regard the closeness of the representative to
his people as a matter of communications rather than of
geography; and they comment that the public is becoming more
issue-oriented and increasingly alienated from the “parochial,
patronage-oriented ‘Old Politics’ ” allegedly represented by the
present 240-member chamber. Hence, quality of representation,
rather than quantity, is seen as the objective sought by sponsors
and supporters of the initiative petition.

On behalf of their contention that larger populations of 30,000 to
36,000 could be served by the proposed 160representatives without
loss of their effectiveness, various proponents of House, No. 300 of

point out that substantially greater populations are now being
served (a) by legislators elected in the 47 two-member and nine
three-member House districts created in 1967-68, and ( b) by
assemblymen or representatives in at least 15 other states shown in

Mass. League of Women Voters, House, 3766, A People’s Petition for a Constitu-■1 People’s Pi
Reduce the Size of the House Representatives and Eslabltional Am

Member Districts in Massachusetts, Boston, Mass., February 8, 1968, 4 p]
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Table 9 of this chapter. However, other proponents emphasize that
the proposed reduction of House membership is but one step in an
overall program of legislative improvement requiring other sup-
porting measures. Thus, in his minority report, Representative
Jack H. Backman of Brookline observed that—

Although the reduction in size will mean a reduction in the personalized and
individualized communication between the State Representatives and the
people, this will be made up by the increase in staff and facilities to service the
people which of necessity must take place . . .

The cutting down of the size of the state legislature by itself would only further
overburden the legislators who by and large are trying to do a good job with poor »
facilities and arrangements.

It is only with the hope that accompanying a reduction in the size of the
legislature would come adequate staffing and office facilities, that one can
recommend this drastic step . . J

Finally, proponents of a smaller House equipped with greater
staff services claim that its members would be more prone to
concern themselves with statewide issues and would pay less heed
to “errand boy” assignments than occurs in the present 240-
member body based on small districts. These proponents disagree
with arguments holding that a 240-member House is needed to
cope with the many requests of constituents; it is said that if these
arguments were true, then the size of the House would have to be
increased as the population grows, a proposition regarded as
“nonsensical” by advocates of the 160-member House.

Visibility and Responsiveness of House Members.—Critics of the
240-member House assert that its size permits individual members
to hide under the “enormous cloak” of the large membership.
According to this source this obscurity of individual members gives
an unfair advantage to lobbyists who are said to achieve remark-
able success, particularly in respect to insurance, public utility,
billboard and county legislation. Such critics further allege that in
so large a House the representatives are victims of a great degree of
overdependence on the House leadership which reportedly finds it»
easier to “beat individual members into line.” In contrast, pro-® 1
ponents of a smaller House assert that the 40 state senators are
more visible to their constituents and more independent of both the
Senate leadership and lobby pressures.

1 Joint Committee on the Judiciary, Minority Report, Senate, No. 1063 of 1968, at
pp. 3-4.
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Accordingly, the sponsors of the initiative petition argue that the
experience of other states suggests that the “visibility” of candi-
dates for election to the House, and of incumbent members, will be
increased in a manner which will attract greater voter interestT

without making House members significantly less accessible.

Views Favoring 240-Member House of Representatives.

Mediator Role of House Members. —Defenders of the 240-
member House charge that the advocates of a smaller body do not
fully appreciate the total range of duties and functions which the
public expects its individual state representatives to perform. In
particular, they complain that “reduction” advocates in talking of
the “errand boy” role of legislators overlook the very important
mediator function of these legislators. Thus, former Representative
Alexander J. Celia of Medford has stressed that—-

The individual legislator is expected to participate in the development of
workable solutions to the cccomplex problems confronting citizens in our

to the formal legislative process may be, we
have come to expect our individual legislators to act as our informational
conduits, our interpreters, our mediators in our dealings with the vast variety of

.gencies which exist
The daily operation of state agencies is oftentimes a source of puzzling

iment to active participants and experienced observers of state govern-
men

Without the active intervention or mediation of the state legislator, it can be
complete and utter mystification to the average citizen entangled in
[ening web.

Critics of the Legislature frequently deride this intervention or mediation.
They generally decry the time spent on what they choose to call “the errand

the legislator. They consider it a degrading and deplorable
waste of a legislator’s valuable time. They argue that if a legislator were freed
from the necessity for “doing favors” the time gained could more profitably be
spent in studying legislative bills.

Apart from the fact that the beleaguered individual citizen is unlikely in the
future to stop expecting and requesting assistance in dealing with state

agencies from his legislator, such requests can immeasurably contribute to the
legislative process itself.

The mediating function properly performed can serve to increase a legislator’s
knowledge and understanding of the consequences in human terms of the
legislative policies and programs which he has aided in establishing. It can make
him acutely aware of the existing deficiencies and the inherent limitations of
enacted laws, programs and policies.
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(

To be sure, the mediating function can be abused both by legislators in the
nature and manner of their intercession with state agencies and by citizens in
the kinds of requests they make or the way in which they make them.

The conception of the legislator as a supreme political fixer, a view which is
unfortunately found in large segments of the general public, is an obvious abuse
of the mediating function, not an inevitable consequence of it.

But critics of the Legislature are woefully wrong in their belief that the
quality of legislation would improve if the mediating function were drastically
curtailed or somehow absolutely abolished .. J

The “mediator” role of House members is considered to be vastly
more important to inhabitants of inner urban areas afflicted by^ 1
severe economic and social problems than to residents of suburban
communities. Thus, an “inner city” state representative may find
troubled constituents with personal problems awaiting him at his
home when he returns from a day’s legislative session, whereas his
suburban colleague faces fewer demands of this character on his
time. This situation is more pronounced in the City of Boston
where as the result of a change in the form of government a local
22 ward councillor system was replaced by the at-large city-wide
election of nine councillors in 1951.2 As a consequence, Boston
legislators are now called upon to furnish services to their con-
stituents which were formerly within the jurisdiction of the local
councillor. This development has substantially hindered the Boston
lawmaker in carrying out his primary responsibility to enact
legislation. In the view of supporters of the present level of House
membership, this situation will be further aggravated if a lesser
number of representatives are available to “mediate” on purely
local government matters, as would be the case with a 160-meraber
body.

With these considerations in mind the majority report of the
Joint Committee on the Judiciary relative to the initiative proposal
observed that—

Mindful of the fact that the people of Massachusetts have always tended to
view the representative as an intimate link between the state and his local«l
community, we, the undersigned, believe that proposal, House, No. 3766 ought”
not to pass. Such a sharp reduction in the number of representatives as is
proposed would inevitably weaken this link. Even now, in some rural districts,
there are as many as ten, eleven, and fifteen towns in one single-member district.

Celia, Alexander J., “Reforming the Legislature: Myths and Realities.” Boston
Magazine, Boston Sunday Globe, September 11, 1966, at p.

A.ct
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«

With due deference to the import of the initiative petition for the proposed
amendment, it is by no means certain that enough citizens of Massachusetts are
prepared to relinquish either personal legislative contact or the non-legislative
services presently afforded them by their representatives in the General
Court. 1

Responsiveness and Quality of Representation.—Advocates of
the 240-member chamber believe that there is an implicit contra-
diction in logic in arguing (a) that members of a 240-seat House
are “parochial” and (6) that members of a 160-seat House serving
larger populations in their districts would be “less parochial” and
more responsive to the needs of their constituents. Proponents of
the larger House inquire what is meant by the phrase “parochial”
in this context: a legislator who defends the rights of his con-
stituent area against the unreasonable demands of external authori-
ties, or a representative who has a narrow view of human affairs
which would not change significantly whether he were to be chosen
as a city councillor or a state senator?

In their opinion, there is no correlation between the size of a
legislative body and the quality of its membership. Were there such
a correlation, it is argued, then the United States Congress would
be in a serious plight because it has a 435-member House and the
British House of Commons with 630 members would be a “demo-
cratic disaster” rather than “the Mother of Parliaments”. Pro-
ponents of a 240-member House therefore insist that the quality of
a legislative body is affected more by legislator attitudes than by its
numbers alone, and that with “bad attitudes” an 80-member or
160-member House can be as objectionable to the voters as a nine-
member city council or a 240-member House.

In the opinion of these proponents the real control of legislative
quality resides in the decisions of voters at the ballot box. Hence,
it is argued, since the initiative petition for a 160-member chamber
contains no provisions for improving the quality of voters, it can as
easily result in the elimination of superior legislators and thus
lower the overall quality of the House.

Critics of the initiative petition cite a study by Newsweek
Magazine which attributed most of the difficulties of the 50 state
legislatures to (a) lobbyist activities, (6) patronage politics, (c)
chronic legislative procrastination, (d) poor legislative pay and

1 Joint Committee on the Judiciary, Majority Report, Senate, No. 1063 of 1968,
at p. 1.
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staffing, (e) poor political attitudes, (/) malapportionment, (g)
excessive constitutional restrictions on the powers of the legisla-
ture, and (h) archaic legislative procedures. 1 Nowhere in that
study was the size of the legislature mentioned as a significant
factor; and all but one of these legislatures is smaller than that of
Massachusetts.

To proponents of the present House, the “proof of the pudding”
is to be sought in the quality of the legislation which emerges from
the legislative process. On that score, they contend that the Massa-
chusetts House ranks high in the quality of its output among state
legislatures, and has pioneered in many major fields of
legislation while smaller legislatures elsewhere fought to stay the
hand of time.

The proponents question claims (a) that a reduced House would
lead to any improvement and strengthening of the functioning of
the Legislature, (6) that it would be “more manageable” than the
present body, or (c) that its members would prove less responsive
to lobby pressures. Advocates of the 240-member body contend
that special interest groups would have an easier time pressuring a
smaller House since they need concentrate on fewer members to
obtain the desired result. Such advocates emphasize that with the
advent of the electric roll call system in the House in 1965,
Massachusetts representatives must respond to many more roll
calls than previously; it is argued that since these roll calls are
subject to scrutiny and comment by an alert press, House members
are highly visible both on the House floor and in press reports to
their constituents in their own communities.

Finally, advocates of the larger House assert that as the Massa-
chusetts population increases to over six million within the next
several decades, the workloads of individual representatives will
increase correspondingly. Under such circumstances, it is claimed,
240 House seats will not be too many in terms of the representa-
tional needs of the public.

IIncreased Difficulties of Representation in Smaller House
Supporters of the 240-member body recommended in the Quinn
proposal allege that the quality of representation would be jeopar-
dized in a smaller chamber in terms of (a) geographical considera-

The Sick State of the State Legislatures,” Newsweek, April 19, 1965.
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tions, (6) campaign costs and lobby pressures, and (c) the treat-
ment of minority groups.

Geographical Size Aspects.

Views Favoring 2/fi-Member House.—Proponents of the 240-
member House argue that it affords better representation to rural
areas of the state which, by virtue of their sparse populations, must
be grouped in geographically large House districts. Thus, the
majority membership of the Joint Committee on the Judiciary
noted that “Even now, in some rural districts, there are as many as
ten, eleven and fifteen towns in one single-member district.”1

Specifically, 13 communities are embraced by the double-member
First Hampshire District; the single-member 6th Berkshire District
contains 18 towns; the single-member Ist Franklin District has 17
towns; and there are nine such towns in the single-member 2nd
Barnstable District. In addition, proponents of the 240-member
House stress the physical remoteness from their constituents of
senators elected in geographically large rural senatorial districts in
Massachusetts. They emphasize that this same remoteness attaches
to assemblymen and representatives elected in non-metropolitan
areas of states such as California which have smaller “lower
Houses.”

Accordingly, such proponents protest the reduction of the House
to 160-members, since in their view this would increase the
geographical size of rural districts or necessitate combining too
many rural communities with large towns which would allow the
latter to dominate the election of the district representatives.
Hence, it is alleged that these rural areas would be inadequately
represented in the 160-member House.

It is further argued that the distinctive representation now
allowed to the two insular counties of Dukes and Nantucket in the
present 240-member House would have to be sacrificed in the
smaller 160-representative chamber because of the conflicts with
“one man, one vote” requirements that would otherwise result.
Proponents of the 240-seat body call attention to the severe
constitutional difficulties encountered by the State of Hawaii in
trying to afford distinctive representation to its less populous island

1 Joint Committee on the Judiciary, Majority Report, Senate, No. 1063 of 1968, at
p. 1.
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counties under “one man, one vote” standards applicable to its
small 51-member House of Representatives.

Views Favoring 160-Member House. —ln reply, supporters of the
160-member House state that this “geographical” argument has

been carried to extremes by their adversaries. Initiative petition
advocates observe that Massachusetts is a small, compact mainland
state which could fit into one corner of California and which lacks
the vast, sparsely-populated spaces of other states west of the
Hudson River. With its network of highways, and comparatively
short distances, Massachusetts is easy to get around in. Accord-
ingly, initiative advocates profess to see no significant problem in
the “slightly larger” House districts required for a 160-member
body, expecially inasmuch as such districts will be but one-quarter
the size of the Senate districts in which they would be located.

Furthermore, proponents of the 160-member House regard as
“dubious” the emphasis placed by their critics on the question of
“distinctive representation” for small towns and islands in so small
and compact a state. Such proponents observe that every com-
munity—even every city ward—is, to a certain extent, a “special
case” with “special problems”, and that on such a basis mainland
ghettos would have an even stronger claim on special or extra
representation than Nantucket. Carried to its logical conclusion,
say these proponents of a 160-member House, Massachusetts would
have to establish a House of Representatives on the scale of the
British House of Commons, a manifestly untenable proposition in
their judgment. Hence, they indicate their willingness to settle for
representation of people—not territory—in conformity with the
opinions of the United States Supreme Court. Given competition
for the 160 House seats, proponents believe that legislative candi-
dates and incumbents will not cavalierly overlook the legitimate
concerns of smaller communities in their districts.

Campaign Costs and Lobby Pressures.
Views Favoring House. —In opposition to a 160-

member House of Representatives, it is argued that the campaign
costs of individual candidates for election to the House would
increase because each such candidate would have to address himself
to about 33,000 inhabitants (16,000 voters) instead of the 22,000
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(or about 11,000 voters) now encompassed in each single-member
district of the 240-representative House. Expenses for mailings of
campaign literature and for political advertising would be greater;
and in geographically large House districts embracing sparsely-
settled areas candidates would incur higher travel and telephone
costs.

Opponents of the 160-member House allege that these added
election expenses would be expecially burdensome to candidates of
little financial means. They fear that this development would offer
undesirable opportunities to pressure groups willing to make large
financial contributions to candidates in return for secret commit-
ments as to legislation of importance to those interests. Accord-
ingly, such critics describe as “unfortunate” any measure which
would so add to electioneering costs at a time when the public
outcry against abuses in election expenditures is mounting.

Moreover, critics of a smaller House argue that larger districts
offer greater opportunities for exploitation of “the names the same”
tactic whereby relatively obscure candidates succeed on the basis of
another’s established political reputation or because of their blood
relationship with a prominent office-holder. In this connection,
defenders of a 240-member body point to the successes of “name”
candidates for city council and school committee posts in Boston
with many being victorious in their first city-wide campaign. On
the other hand, because of the closer scrutiny of their qualifications
by a smaller number of voters, some of these victors had previously
failed in their quest for election as staterepresentatives.

Views Favoring 160-Member House.—In response, supporters of
the proposed 160-member House say that this election cost argu-
ment is greatly exaggerated, and that the election expenditures of
candidates in the 160 single-member districts envisaged by the
proposal will be less than those of candidates (o) in existing multi-
member House districts and (6) in at-large city council races in the
larger cities. Proponents of the 160-member chamber believe that
the resolution of the problem of excessive electioneering outlays is
nationwide, and that the remedies lie elsewhere than in the mere
numbers of state legislators to be elected. Since they regard their
proposed 80-seat reduction in the House membership as very
modest, they see little likelihood of any major impact on elec-
tioneering costs of staterepresentatives.
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Views Favoring 240-Member House. —Proponents of a 240-
member House of Representatives based on single-member districts
believe that it affords better representational opportunities to
ethnic and political minorities than would be true in a smaller
legislative body of 160 members. In particular, they object that the
Negro “ghetto” populations in Boston, Springfield and other urban
areas would be deprived of equitable representation in a smaller
House.

Negro legislators from the Roxbury-North Dorchester wards
Boston call attention to the special problems of representation
which Black inhabitants of that area have by reason of the fact
that all of Boston’s city councilmen are elected at-large, without
any area residence requirements. Under such circumstances in a
city given to “ethnic politics”, it is possible for one or two ethnic
groups to elect all or most of the city councilmen, thus leaving
other such groups with little or no representation commensurate
with their numbers. In addition, this method of all at-large city
councilmanic elections leaves large neighborhoods of the city
without a resident city councilman who knows neighborhood
problems and is easily available to neighborhood people. Since the
inception of the nine-member at-large city council in Boston in
1951, no councilmen have been elected from among the residents of
at least seven of the city’s wards, (for example, Wards 2, 4, 9, 11
and 14). Thus, Negro areas of Boston have only occasional direct
representation of their own on the Boston City Council, and
depend heavily upon their state representatives for such regular
representation in government as they have enjoyed.

Negro legislators from Roxbury emphasize they are beset by a
multitude of problems stemming from impoverished conditions in
that area, and must spend considerable time out in their districts in
order to assist their constituents on a day-to-day basis. They fear
that the two Roxbury seats now provided in the 240-member
House could decline to one seat in a 160-member House, resulting
in poorer service to area inhabitants and a “back-breaking in-
crease in the duties of the surviving legislator. The Roxbury
legislators complain of the “adverse impact” of the recent 1967-68
House reapportionment which cut the Negro legislative delegation
from three members to two.

Minority Group Voice Aspects.
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the most striking representational problems of any ethnic groups in
Massachusetts, and have depended upon the small Black contin-
gent in the House to explain to their White fellow-legislators the
urgent needs of “ghetto” people in respect to discrimination in
education, employment, housing, commerce and insurance. Negro
leaders complain that while “Roxbury bills” have fared well in the
House where the voice of Black Americans can be heard, these
same bills have experienced rough sledding in the Senate because
the gerrymandering of Roxbury-North Dorchester among neighbor-
ing White areas in the forming of senatorial districts has denied a
Senate seat to Negro residents. Accordingly, they charge that
House, No. 300 could expose Roxbury to similar gerrymanders in
the House, and possibly diminish the possibilities of Negro repre-
sentation from Springfield and other urban areas of Massachusetts
with significant Black populations. Hence, they urge the defeat of
the initiative proposal upon the allegation that it sacrifices too
much in terms of “practical Civil Rights” in return for too little in
offsetting benefits.

Vieivs Favoring 160-Member House.—Initiative petition advO'
cates argue that minority groups will receive fair representation in
a 160-member House, since housing patterns and the tendency of
ethnic groups to live together—even when not compelled to do so
by other groups—will assure them a voice of their own in the
House.

Proponents of the 160-member chamber point out that Roxbury
will have representation in the House in proportion to its number
of legal voters as would be true of other neighborhoods. In their
view, the use of precincts rather than of wards as basic “building
blocks” of House districts may make increased Negro representa-
tion possible by grouping Negro precincts now divided between
Negro and non-Negro wards, which are “indivisible” under existing
constitutional requirements. On this point, the Massachusetts
League of Women Voters has observed that—

In their judgment, the Negro and Puerto Rican urban poor have

Urban areas will gain in representation because this amendment is based nn
adult population rather than on registered voters. The black community will
have a better chance to elect its spokesmen because the districts will be
compact, contiguous, and single-member. At the present time . . . (1967, prior to
the reapportionment of the House under Acts of 1967, c. 877) . . . three Negro
men serve on Beacon Hill. The speculation that only two would be elected in a
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160-member house is highly debatable, but even if it were true, the proportion
would be changed from 3:240 to 2:160. It is difficult to believe that this
minority voice would be less significant under such circumstances. 1

Furthermore, proponents of the 160-member House point out
that severe poverty problems exist also in non-Negro areas, a factor
which heavily influences the voting of senators and representatives
in whose districts those areas are located. Hence, they object to
efforts to equate in absolute terms the ratio of Black to White
legislative seats with overall legislative willingness to act in rela-
tion to the needs of the disadvantaged. Proponents stress that both
branches of the General Court have passed progressive social
legislation on behalf of the poor for generations, long before
Massachusetts acquired significant numbers of Black inhabitants.
Thus, it is argued that the answer to the legislative needs of the
poor is better political organization by the poor, not an “oversized”
House of 240-members.

Finally, proponents of House, No. 300 assert that minority
groups will not be without representation in a 160-member House
in Massachusetts any more than in the instance of the smaller
assemblies of most other states. These proponents believe that the
mere size of the House is not a guarantee of either fair or unfair
treatment of minority interests. Thus, for example, they charge
that the present 240-member House was willing to approve senate
redistricting bills in 1967 and 1968 which allegedly discriminated
against the Black population of Roxbury by gerrymandering it
among neighboring non-Negro ethnic areas in senatorial districts
intended to assure the re-election of incumbent senators on an
“ethnic bloc” basis.

Impact on Legislative Operations and Costs.

Impact Generally.
Views Favoring 160-Memher House. —Supporters of the initia-

tive petition, House, No. 300, state that while the General Court
has approved constitutional and statutory changes which have
strengthened the Governor in recent years, it has not provided for a
corresponding increase in the power and efficiency of the legislative

1 Mass. League of Women Voters, House 3766 A People’s Petition for a Constitu-
tional A mendment to Reduce the Size of the House of Representatives and Establish Single-
Member Districts in Massachusetts, Boston, Mass., February 8, 1968, at p. 2.



1969.] HOUSE— No. 5309. 177

branch itself. Hence, a need exists to restore the balance between
the legislative and executive arms by updating the former. Pro-
ponents of the 160-member body believe that a smaller legislature
could oversee the executive branch more effectively, and would
transact its business more efficiently. In their view, the 40-member
Senate functions very well, as contrasted with the present 240-
member House.

The Citizens’ Committee for a Modern Legislature and the
League of Women Voters do not advance a 160-member House as a
“magic cure” for all the ills of the General Court, or even as a

f s change which would reduce the costs of that chamber in terms of
legislative salaries, staff services and supporting facilities. Indeed,
they argue for increased outlays in those areas as essential elements
of legislative reform in conjunction with the reduction of House
membership. This same viewpoint was echoed in the minority
report of Representative Jack H. Backman of Brookline, member
of the Joint Committee on the Judiciary.

Nevertheless, let no one be misinformed, if this . . . (reduction in the size of
the House and increase in its staffing and facilities) ... be done appropriately, it
will not reduce the cost of operating the state legislature. It will increase not
decrease the cost of operation. However, it will make for more effective
government in Massachusetts. 1

However, these proponents are of the opinion that the added
outlay for these legislative operations could be offset by other
benefits, including savings through better analysis of budget bills
and expenditure measures by the General Court. Proponents blame
the lack of adequate professional staffing and facilities in the
legislative branch for the recurring “fiscal crises” and much of the
governmental waste which afflicts the taxpayers of Massachusetts.
They argue that proper staffing of the House will be more easily
sold to the public if the size of that body was diminished moder-
ately.

In contrast with the foregoing views, other proponents of House,
No. 300 complain that the 240-member House of Representatives is
’“too expensive” and demand a reduction not only in the size of
that body but in the total expenditure for the General Court as
well. They refer to a recent report by the Citizens Conference on
State Legislatures which indicated that, in the two-year period

the Judiciary, Minority Report, Senate, No. 1063 of 19681 Joint Commit
at p. 4.
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1965-66, Massachusetts ranked third among 21 states with annual
legislative sessions in respect to its legislative expenditure per
capita of population, as shown in Table 11 below.

Table 11. Legislative Expenditures Per Capita and Per Legislator in Annual
Sessions States for Fiscal Years 1065 and 1966.'-

Legislative Legislative LegislativeExpenses Per Expenses Per Expenses PerState. Capita. Legislator. State. Capita. Legislator. State. Capita. Legislator.

Alas. $6.68 $28,150 W.Va. 51.23 $16,657 S.C. $1.03 $l5 382Ha. 4.43 41,421 Okla. 1.15 19,401 N.M. 94 9898
Mass. 2.27 43,336 Pa. 1.11 49,378 Kans, .93 14503 WDel. 2.16 20,547 R.I. 1.10 6,719 Ga. 89 14934
Ariz. 1.60 23,833 La. 1.07 26,278 Md. ,89 18’228N.Y. 1.36 117,603 S.D. 1.05 6,691 Colo. .87 17’140Calif. 1.26 195,108 Mich. 1.03 57,473 N.J. 52 43 494

1 Source: Citizens Conference on State Legislatures, Legislative Fiscal Support in t
:ctive. Research Memorandum, Kansas City, Mo., November 17, 1967, 9 pp. Table 2

Views Favoring 240-Member House.—Backers of a 240-member
House of Representatives reply that there is little merit in the
theory that a smaller House can work more efficiently. They stress
the quality and shrewdness of the House Leadership, and faithful
adherence to good procedural rules, as being far more important to
the efficiency of the House in the long run.

Defenders of the 240-member House also caution against “exces-
sive emphasis” on efficiency as a goal of a legislative body in a
democratic society. They note that one could increase the efficiency
of both branches of the General Court by curbing the right of
petition and by reducing other safeguards for public participation
in the legislative process. However, advocates of a 240-member
House look to less drastic and “less alien” methods of improvement
in the General Court. They believe that the outlays required for
adequate staff and facilities for a 240-member House will not be
significantly greater than those for the smaller 160-member
chamber.

More cynically, some defenders of the 240-member body do not
believe that a reduction in its size will be followed by a
favorable public reception of proposals for better legislative salaries
and staffing. They argue that in Massachusetts, as in all other
states with smaller legislatures, public misunderstanding of and
hostility to such outlays is fed by “biased” press coverage and by
the “posturing” of disgruntled pressure groups upon the political
stage.
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In respect to costs, advocates of the 240-member Massachusetts
House of Representatives challenge the allegation that too much is
being expended on that body. They point out that the total
expenditure for the General Court in the fiscal year 1968 was $7.58
million, of which $3.77 million represented outlays for the House;
those two sums represented, respectively 8/10 of 1 per cent and 4/
10 of 1 per cent of the total 1968 state expenditure from regular
appropriation acts (excluding federal aid) of $925.63 millions. In
the opinion of these backers of a 240-member House, the Legisla-
ture’s share of the state budget is modest indeed, given the
responsibilities it has.

Proponents of the 240-member House in Massachusetts question
the value of comparisons made between the cost of the General
Court and expenditures made in respect to state legislatures
elsewhere. They warn that such comparisons fail to reflect reliably
the differences among state legislatures in regard to the right of free
petition, constitutional limitations on the length and agenda of
legislative sessions, home rule practices, and the demands upon the
legislatures arising from varying economic, social and other condi-
tions in their respective jurisdictions.

Views Favoring 240-Member House.—ln its majority report, the
Joint Committee on the Judiciary expressed concern that the
proposed elimination of 80 House seats would affect the present
legislative committee system adversely:

Proponents of reduction, largely judging this question wholly from the
standpoint that the proposed situation would possibly be more economical and
more efficient, are not fully aware of the actualities of the proposal. For, in fact,
under the proposed situation there would be two alternatives for the
composition of the committees—neither of which would be efficient. The first
alternative would present a situation in which there would not be a sufficient
number of men assigned to the committees and special commissions to provide
an even adequate sampling of opinion to represent the varied economic,
regional, and other interests of the people or to study and recommend the
necessary legislation.

The other alternative would have each legislator assigned to too many
committees and commissions—a situation which would certainly overburden
representatives, and, encumbering their faculties, make it impossible for them tc
see to other commitments—including the interests of constituents... J

Availability of Legislators for Committee Service.

he Judiciary, Majority Report, Senate, No. 1063 of 1968,1 Joint (

pp. 1-2.
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Elaborating on this point, proponents of the 240-member House
note that the standing committees of the General Court include the
following:

(a) 18 joint standing committees, each of which has six Senate and 16 House
members (Banks and Banking, Commerce and Labor, Counties, Education,
Election Laws, Federal Financial Assistance, Government Regulations, Insur-
ance, the Judiciary, Local Affairs, Natural Resources and Agriculture, Public
Safety, Public Service, Social Welfare, State Administration, Taxation, Trans-
portation, and Urban Affairs);

(b) The Joint Committee on Ways and Means whose 11 Senate members and
17 Representatives also sit separately as the Senate Committee on Ways and
Means and House Committee on Ways and Means, respectively;

(c) Three separate committees on the Senate (Rules, 11 members; Third
Reading, three members; and Engrossed Bills, three members); and

( d) Five separate committees of the House of Representatives (Rules, 19
members; Elections, seven members; and Third Reading, Engrossed Bills, and
Payroll, three members each).

In addition to the above standing committees are special com-
mittees composed wholly of legislators, and special commissions
composed of both legislators and non-legislative members, which
are created as desired to study special problems, usually during
recesses between legislative sessions. The number of these special
commissions varies from year to year, as indicated in the following
total reported in Check List Letters of the Legislative Research
Council:

Check List Number of Study Check List Number of Study
Letter Number. Commissions. Letter Number. Commissions.

8 (1956) 46 50 (1963) 57
19 (1958) 54 56 (1964) 66
26 (1960) 39 62 (1965) 62
32 (1961) 34 66 (1966) 54
37 (1961) 39 71 (1968) 65
43 (1962) 21 73 (1968) 43

The number of House members appointed to these special
committees and commissions varies from three to six or more, with
four being fairly common in respect to special commissions.

Vieivs Favoring 160-Member House.—Advocates of a 160-
member House of Representatives respond that if states with
smaller legislatures are able to make their legislative committee
systems work, Massachusetts should be able to do likewise, espe-
cially in view of the fact that its House would still be large at 160
seats in comparison with other jurisdictions.
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These advocates argue that with proper supporting staff for the
standing committees of both branches, there should be no signifi-
cant increase in the committee duties of House members. Presum-
ably, a reduction of the size of the House would be reflected in a
comparable reduction in the numbers of representatives serving on
each committee. It is claimed that with 160 representatives on
hand, there will be more than enough candidates for committee
appointments, in contrast to the present “thin” distribution of the
40 senators among these standing committees.

Proponents of a 160-member House point out that many com-
mittee hearings are nowy conducted with less than a majority of
committee members present on the Plouse side, even though House
members allegedly bear lighter committee workloads than senators
serving on those committees. These proponents cite occasional
press criticism of these “rump” committee proceedings as evidence
that “proper” attendance of House members has not been assured
by the present 240-member chamber.

Some proponents of a smaller House assert that the question of
an adequate supply of House members to serve on the numerous
special commissions might best be answered by creating fewer of
these commissions, not by keeping the House at 240 seats. In their
view, too many special commissions are established from year to
year, allegedly to serve in certain instances as an excuse for “doing
nothing” or to appease some pressure group. These proponents
contend that by authorizing the joint committees to sit year-round
and by providing them with competent research and legal staffing,
the present reliance on so many special commissions could be
lessened and the numbers of such commissions reduced, thereby
keeping the workloads of House members within more manageable
bounds.

Bill Volume and Length of Legislative Session.

Views Favoring 160-Member House. —Advocates of a smaller
160-member House of Representatives express the view that its
establishment will lead to shorter sessions of the General Court
and, hopefully, to a reduction in the number of bills introduced in
the “lower” branch.

In essence, these champions of the smaller body believe that the
present 240-member House is afflicted by a variant of “Parkinson’s
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Law” which holds that work expands to fill the time available for
its completion. 1

Under this variant, it is argued that the workload of the House
expands to accommodate the numbers of representatives available
to handle it, within the time available for legislating. Since each
legislator who desires re-election must do something, or at least
appear to his constituents to be accomplishing something, he must
file bills, try to get some of them passed, and seek the limelight of
the press if he does not wish to fall victim to attacks of “do-
nothingism”. Hence, according to proponents of a smaller House,.
there is a “natural instinct of political survival” which is bound t(flF
lead 240 representatives to file more bills, and engaged in more
maneuvering and “politicking” than 160 members. Thus, for those
who believe the Commonwealth “suffers from too much legisla-
ing”, the obvious way out is to reduce the number of legislators.

In support of this view, proponents of a 160-member House cite
the smaller number of petitions and reports introduced for con-
sideration by the current General Court as of January 1, 1969 in the
40-member Senate (1,191 documents) as contrasted with compar-
able introductions in the 240-member House (4,717 documents).
These proponents further note the larger number of “bill introduc-
tions” in the Massachusetts General Court as contrasted with such
introductions in the legislatures of other major industrial states in
1967, reported by the Council of State Governments as follows; 2

In that year, Massachusetts ranked second nationally after New
York in respect to such 1967 “introductions”, which include peti-
tions for legislation and constitutional amendments, bill redrafts,
resolutions and study reports. I

Views Favoring 2J+O-Member House.—Backers of a 240-member
House of Representatives do not anticipate any substantial de-

f

1 Parkinson, C. N., Parkinson’s Law and Other Studies in Public Administrat
Houghton Mifflin Co., Boston, Mass., 1957, 113 pp.

2 Council of State Government, The Book of the States, 1965-69, Vol. XVII, Chics
111., 1968, 589 pp.; at pp. 64-65
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crease in the number of matters filed for legislative consideration, as
a result of the proposed elimination of 80 House seats. Thus, the
majority report of the Joint Committee on the Judiciary declared
that—

Furthermore, we cannot envision that the decrease in the number of bills
which may accompany reduction would even begin to offset the extra
aforementioned burden ... (of additional committee work by individual
legislators)

.. J
Supporters of the 240-member House emphasize that critical

problems calling for a legislative solution thereto spur in large
measure the introduction of bills. They criticize reductionists for
trying to relate the volume of these bills to the numbers of
legislators. Defenders of the 240-member House point out that
senators and representatives are the petitioners or co-petitioners of
record of about 50 per cent of all measures introduced into the
General Court, while the balance of these introductions originated
with the Governor, state agencies, county and municipal govern-
ments, other governmental entities, private citizens and private
organizations.2 They further stress that duplicate legislative pro-
posals are grouped and handled together in the committees of the
General Court, as in other legislatures, without any unreasonable
loss of time related to their numbers. The large number of
Massachusetts bill introductions is attributed by advocates of a
240-member House to the close relationship between the 240
representatives and their districts, to the complexity of issues and
needs arising in the Commonwealth, and to the Massachusetts
interpretation of the Right of Free Petition.

Defenders of the 240-member House believe that, in general,
sessions of the General Court are not unduly lengthy, considering
the traditional practice— under the Right of Free Petition—in
granting a committee hearing and providing a committee report
and floor vote on every bill. The few instances of “excessively
protracted” sessions in recent years are blamed, by these defenders,
on political controversies which, in their opinion, would have
drawn out the session even if the House had consisted of
only 100 members. Thus, they note that year-long sessions of the
legislature occurred in Michigan in 1966 and in New Jersey

1 Joint Committee on the Judiciary, Majority Report, Senate, No. 1063 of 1968,
at p- 2. .

2 Analysis made by Rep. Mary B. Newman of Cambridge for Tufts University
Assembly, State Government and Public Responsibility, 1962.
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in 1966 and 1967, even though their legislatures are about
half as large as the General Court. Furthermore, the Citizens’
Conference on State Legislatures in its projections on the duration
of legislative sessions in 1969 and 1970 indicates that legislatures in
Delaware, Massachusetts, New Jersey and Pennsylvania will sit all
year in 1960.1 For 1970, this source contemplates extended sessions
in the following states, with the estimated session closing shown in
parenthesis: California (early September), Delaware (early
November), Massachusetts (mid-August), Michigan (early
August), New Jersey (all year), and Pennsylvania (mid-
November).

Views Favoring 160-Member House.-—Proponents of a smaller
House believe that the public will be more willing to increase the
pay and expense allowances of the members of the General Court if
the number of state representatives is reduced. This theme was
echoed by Acting Governor Francis W. Sargent in his message
vetoing House, No. 4630 of 1969, a proposal which would have
fixed the annual salaries of legislators at $12,500, with higher
compensation for legislative leaders:

Massachusetts is in financial crisis. I cannot approve a 25 per cent increase
over last year’s Legislative salary. Such an increase, in my view, cannot be
justified until substantial progress is made toward reducing the size of the
Legislature. To that end, I urge the General Court to advance the Constitutional
Amendment placing the question of reduction of the size of the Legislature on
the ballot for voter decision next year.2

Legislation subsequently enacted by the 1969 General Court
with gubernatorial approval provides an $11,400 annual salary for
senators and representatives, with larger salaries for the legislative
leaders (c. 19). In addition, the new statute grants each legislator
an annual expense allowance of $1,200, and a per diem allowance
which varies according to the distance between his home com-
munity and the State House.

Hence, a reduction of 80 seats in the membership of the House
would represent $912,000 in salaries, $96,000 in expense allowances,
and an estimated $150,000 in “per diem” allowances, for an

Legislative Salaries and Allowances.

1 Citizens’ Conference on State Legislatures, Legislative Session Provisions in the Fifty
Slates, Research Memorandum No. 9, Kansas City, Mo., February 1969, 4 pp. printed.

House, No. 4696 of 1969.
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estimated total reduction in House costs of about $1,158,000.
Proponents of a smaller House would apply this sum toward
payment of the costs for improved legislative staffing and facilities.

Views Favoring House. —Advocates of a 240-
member House of Representatives are sharply critical of efforts to
make the proper staffing of the General Court conditional upon a
reduction in the number of state representatives.

In the opinion of defenders of the present House, “reductionists”
who seek to condition any improvement in the compensation,
staffing and facilities of the General Court upon the “Dogma of 160
Members” have lost their sense of perspective in respect to the
overall public welfare. Proponents of a 240-member House assert
that such “all or nothing” reasoning applied to other areas of state
and local government would lead to chaos, not reform. What would
happen, they ask, if the General Court were to refuse to enact the
budget until the Governor cut executive branch costs 33 per cent,
or if appropriations for welfare costs were withheld until the State
Welfare Department was reorganized?

Still other backers of the 240-member House see little likelihood
of public approval for any increase in legislative salaries, regardless
of hew drastically the General Court is reduced in membership.

Legislative Staff and Facilities.
Views Favoring 160-Member House.—ln his minority report,

Representative Jack H. Backman of the Joint Committee on the
Judiciary developed the theme that adequate staffing and facilities
would be more easily furnished to a 160-member House than to the
present 240-member body:

The size of the Massachusetts legislature should be reduced in order to
increase the effectiveness of its operation.

Although the reduction in size will mean a reduction in the personalized and
individualized communication between the State Representatives and the
people, this will be made up by the increase in staff and facilities to service the
people which must of necessity take place.

Today a legislator must do a difficult job with inadequate tools
The general public is not aware of the fact that the average State

Representative does not have a private office, secretary, staff assistant or even a
personal telephone in the state house. He has no place where he may discuss a
matter quietly or privately with a constituent or fellow legislator. At best he
might share some of these facilities with five or six other legislators. However, a
large percentage of the Representatives do not even have that. Telephone calls,
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mail, requests, inquiries, legislative research must be done in a haphazard
manner, operating out of a desk that is smaller than a first grade school desk, a
private clothes closet that compares with a school locker in size and a box in the
mail room about the size of a tie box

Most commiMost committees, upon whom fall the burden of studying and reporting upon
over 5,000 bills each year do not even have their own office, let alone even a

retary. Most of the legislature’s important committees operate with no more
n one part time staff assistant who is still attending college and earning some
ais tuition by this part time staff work.

personnel and tools is the greatest obstacle of most
itate legislatures. The more hardworking a legislator, the less able he is able to

*perform his work in an appropriate mann
The cutting down of the size of the

r.

state legislature by itself would only
and large are trying to do a good jobfurther overburden the legislators who

with poor facilities and arrangements.
It is only with the hope that accomf anying a reduction in the size of the

would come adequate staffing and office facilities, that one can
recommend this drastic step

In the present climate of public opinion it does not appear that adequate
staffing and appropriate facilities will come about in any other way.

Nevertheless, let no one be misinformed, if this be done appropriately, it will
not reduce the cost of operating the state legislature. It will increase not
decrease the cost of operation.

However, it will make for more effective government in Massachusetts. 1

Similarly, another minority view expressed by Committee
members, Senator William I. Randall of Middlesex and Represen-
tative Lloyd E. Conn of Melrose, stated that—

A. smaller House, with each member representing a “single” representative
district, should increase the efficiency and effectiveness of the House and be
more economical. It will allow proper clerical and professional assistance to be
more readily acquired to help provide for better considered legislation.2

However, other proponents of a 160-member House, including
the Massachusetts League of Women Voters, caution that while a
reduction in the size of the House will facilitate more adequate
staffing and a more economical use of such staff, it will not produce
“economy” in the sense of actual monetary savings. Hence, they
view reduction primarily as paving the way for a more effective use
of each dollar spent in the Legislature.

Views Favoring 240-Member House. —Backers of a 240-member
House argue that the number of staff employees necessary to

1 Joint Committee on the Judiciary, Minority Report, Senate, No. 1063 of 1968,
at pp. 3-4.

2 Ibid, at p. 5
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provide adequate service to the General Court is not directly
proportional to the size of its two branches, and is much more
directly affected by the kind of committee system the General
Court utilizes. In their view, it does not necessarily follow that a
House one-third smaller than the present one will require one-third
fewer employees. Hence, it is argued that if the General Court—-

which is now understaffed particularly in the legal and research
fields—were provided with staff adequate to serve a 40-member
Senate and 160-member House, that same professional staff would

be adequate also for a legislature with a 40-member
Senate and a 240-member House, assuming the same committee
structure.

Proponents of a 240-member House state that efforts are now
under way to provide staffing for the committees of the General
Court which have lacked such assistance. The staffing requirements
of these committees are controlled in only a minor degree by the
numbers of senators and representatives serving on each com-
mittee. Key factors in such staffing needs of each committee are
(a) the numbers of bills assigned to the committee, (h) the amount
of research and legal work necessary to evaluate and redraft such
bills in relation to the complexity of the problems they embrace,
and (c) the time allowed to the committee for its investigation,
consideration and action on such bills. Proponents of a 240-member
House are hopeful that the staff needs of the committees will be
resolved once the issue of levying new taxes to finance the fiscal
1970 state budget has been decided.

Currently, regular staffs of modest proportions are provided (a)
to the Committee on Rules of each branch, ( b ) to the Committee
on Ways and Means of each branch, (c) to the Joint Committees
on Federal Financial Assistance and on Taxation, (d) to the
Legislative Research Council, and (e) to the Senate and House
Counsels offices. Legislative interns have also been assigned to a
number of committees lacking their own regular staffs.

Legislative Attitude TowardReform.
Views of Initiative Petition Proponents.

Sponsors of the initiative petition for a 160-member House of
Representatives emphasize that use of the initiative route was
necessary because the General Court will not voluntarily reduce its
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size. They also allege that the Legislature has shown little disposi-
tion to reform its own organization and practices except under very
great pressure.

In support of these allegations, supporters of the initiative
petition cite the fact that 166 members of the General Court voted
against the initiative proposal while only 85 members voted for a
160-member House in the legislative constitutional convention
session of June 5, 1968. Proponents of this proposal, House, No.
300, expect their opponents to undertake a major effort to defeat it
at the next legislative constitutional convention held on this matter
in 1969 and 1970, so as to deny the electorate a chance to pass on
the merits of a 160-member House. These proponents characterize
this potential legislative opposition as similar to the refusal of the
General Court to let the voters determine whether or not to
abolish the Executive (Governor’s) Council; they recall that
legislative opposition to “trimming” the powers of the Council
necessitated use of the initiative route in 1964 (c. 740).

Supporters of the initiative petition express the view that such
“legislative obstructionism” reflects the “parochial” orientation of
legislators chosen from small districts, and seem to suggest that a
smaller Legislature would be more favorable to reform.

Opponents consider the foregoing arguments as without merit.
They resent the implication that legislators opposing a 160-member
House of Eepresentatives are motivated by fraternalism which
arrogantly subordinates the public interest to the desire of individ-
ual representatives to perpetuate their own tenure. These op-
ponents stress that most House members rely on their professions
and other forms of employment for their livelihood rather than
legislative service. They assert that every member of the House
holds his seat by virtue of the free choice of the voters of his
district.

Opponents further declare that the 240-member House has been
very receptive to reform legislation over the years. In most recent
years, the majority of House members have agreed to submit to the
electorate major constitutional reforms relative to (a) a four-year
term for the Governor and other statewide “constitutional officers,”
(b) the joint election of the Governor and Lieutenant-Governor,

Views of Initiative Petition Opponents.
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(c) an executive branch reorganization procedure, (d) municipal
home rule, (e) local industrial development, and (/) a graduated
state income tax. Similarly within the past two decades the General
Court has enacted major legislation in respect to executive branch
reorganization, prison reform, the development of the Port of
Boston, public welfare, mass transportation, the public schools,
higher education, and public health. In at least two of the above
categories Massachusetts has been singled out for special praise in
that it was the first state to pass a comprehensive urban transit law
(Acts of 1964, c. 563) and to outlaw racial imbalance in the public
school system (Acts of 1965, c. 641). Opponents of House, No. 300
attribute the success of these reform proposals to the relatively
greater independence of individual members in the 240-member
House. They predict that reformers will encounter greater obstacles
in winning passage of their proposals in future years if a smaller
House “more susceptible to lobby pressures” is substituted.

Proponents state that the opponents of a 160-member House of
Representatives are fearful of the voters’ reaction to such a
measure. These proponents declare that there is a genuine public
interest in their proposal, as manifested by the signatures of
150,000 or more voters upon the petition (108,569 of these signa-
tures were certified), as well as by the endorsement given to the
petition by the Republician State Convention.

Proponents emphasize that the Declaration of Rights of the
State Constitution guarantees to the people their—

.
.

. incontestable, unalienable, and indefeasible right to institute government;
nd to reform, alter, or totally change the same, when their protection, safety,

prosperity and happiness require it. 1

On this basis, supporters of the initiative conclude that the
General Court has a moral obligation to advance House, No. 300 to
the ballot, and to let the people judge its merits after hearing both
sides of the issues involved. They argue that the General Court is
now held in low esteem by the public, a development which strikes
at the very heart of democratic republican representative govern-
ment. Hence, proponents claim that by allowing the people to vote

Vieivs of Proponents of Initiative Petitio7i.
Opportunity For Public Vote On Issue.

1 Mass. Const., Part I, Art. VII (1780)
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on the proposed constitutional amendment for a 160-member
House, the General Court will be reaffirming with deeds its
protestations of confidence in democracy, with a resulting enhance-
ment of the image of the Legislature.

Proponents of House, No. 300 warn that if their measure is not
presented to the voters because of “legislative obstructionism,” the
people will resort to a popular constitutional convention to
modernize their government.

Views of Proponents of Quinn Proposal.
Critics of the initiative doubt that the public will approach the

important issues involved quite so objectively.
On this score, the political columnist James G. Colbert has

written that—-
Being for a reduction in the size of the Legislature is the “in” thing to do. Its

like being against crime and motherhood.
The fact, however, is that cutting the size of the House may prove to be an

unwise step, and once it is done it could turn out to be a blunder that will not be
easily corrected.

The reason that it is easy to be in favor of cutting down the size of the House
is that the people don’t like the legislators as a group.

They like their own State Senator and State Representatives whom they elect
and who are relatively close to them. But they dislike the faceless “other guys”
whom they don’t know.

That’s why it’s so easy to arouse public indignation when the members of the
Legislature vote themselves a pay raise.

The basic issues, of course, in the move by the League is not whether the
legislators as a body are popular or unpopular but whether a reduction in the
size of the House would be for or against the public interest... .

Nevertheless, the League probably will succeed in placing the proposed
constitutional amendment on the ballot in next year’s State election. The voters
undoubtedly will approve it as a reform measure with great appeal.

Four or five years from now, the people will begin to wonder how it was that
they were smooth-talked into lowering the number of House members from 240
to 160 and pushing away the legislative service instead of drawing it closer—

In such a turn of events the 160-member House eventually will cost the
taxpayers more than the 240-member body, and the people would get poorer
service.

That’s the way it is sometimes with these reforms in government. 1

1 Colbert James G., “Political Highlights Reduction in Size of House Would Harm
Public Service,” Needham Chronicle, March 13,1969, pp. 1, 4.
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Accordingly, opponents of the initiative proposal emphasize that
the General Court has a duty under the “I&R” Amendment (Art.
XLVII1) to the State Constitution to evaluate all proposals for
constitutional amendments and to vote upon them, but that it has
no “moral” or other obligation to advance to the ballot any
measure simply because a large number of people signed a petition.
They argue that the voters’ right to pass upon an initiative
proposal arises only when at least 25 per cent of the members of the
General Court signify by their votes, after full debate and consider-
ation, that they deem such a proposal sufficiently important to
merit voter consideration.

While they consider the initiative proposal for a 160-member
House unacceptable for the many reasons outlined previously, most
opponents of that measure agree that there are serious defects in
existing constitutional provisions for the apportionment of the 240-
member House, the 40-member Senate, and the Executive Council,
which warrant early correction.

Accordingly, they suggest that the General Court, in the exercise
of its evaluation responsibilities above, has a duty to advance to
the ballot the legislative constitutional amendment proposal by
former House Speaker (now Attorney-General) Quinn in House,
No. 4612 of 1969. Proponents of the Quinn measure contend that
the voters should be afforded an opportunity to debate and to
ratify an amendment, such as the foregoing, which retains a 240-
member House, centralizes the apportionment responsibility, and
brings Massachusetts into compliance with the “one man, one
vote” criteria enunciated by the United States Supreme Court.

Indeed, proponents of House, No. 4612 stress that the moral and
legal duty of the General Court on this score is crystal clear, since
every legislator is bound by his oath of office to uphold and defend
the Constitution of the United States.
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Amendment Article XXL 1 In the year nineteen hundred and
thirty-five and every tenth year thereafter a census of the inhabi-
tants of each city and town shall be taken and a special enumera-
tion shall be made of the legal voters therein. Said special enumera-
tion shall also specify the number of legal voters residing in each
precinct of each town containing twelve thousand or more inhabi-
tants according to said census and in each ward of each city. Each
special enumeration shall be the basis for determining the represen-
tative districts for the ten year period beginning with the first
Wednesday in the fourth January following said special enumera-
tion; provided, that such districts as established in the year
nineteen hundred and twenty-six shall continue in effect until the
first Wednesday in January in the year nineteen hundred and
thirty-nine.

The house of representatives shall consist of two hundred and
forty members, which shall be apportioned by the general court, at
its first regular session after the return of each special enumeration,
to the several counties of the commonwealth, equally, as nearly as
may be, according to their relative numbers of legal voters, as
ascertained by said special enumeration; and the town of Cohasset,
in the county of Norfolk, shall, for this purpose, as well as in the
formation of districts as hereinafter provided, be considered a part
of the county of Plymouth; and it shall be the duty of the secretary
of the commonwealth to certify, as soon as may be after it is
determined by the general court, the number of representatives to
which each county shall be entitled, to the board authorized to

Appendix A.

MASSACHUSETTS CONSTITUTIONAL PROVISIONS GOV-
ERNING THE SIZE AND APPORTIONMENT OF THE

STATE LEGISLATURE AND EXECUTIVE COUNCIL.

HOUSE OF REPRESENTATIVES.

Mass. Const. Amend. Art. XXI of 1857, as revised by Amend. Art. LXXI of 1930.
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divide such county into representative districts. The county com-
missioners or other body acting as such or, in lieu thereof, such
board of special commissioners in each county as may for that
purpose be provided by law, shall, within thirty days after such
certification by the secretary of the commonwealth or within such
other period as the general court may by law provide, assemble at
a shire town of their respective counties, and proceed, as soon as
may be, to divide the same into representative districts of con-
tiguous territory and assign representatives thereto, so that each
representative in such county will represent an equal number of
legal voters, as nearly as may be; and such districts shall be so
formed that no town containing less than twelve thousand inhabi-
tants according to said census, no precinct of any other town and
no ward of a city shall be divided therefor, nor shall any district be
made which shall be entitled to elect more than three representa-
tives. The general court may by law limit the time within which
judicial proceedings may be instituted calling in question any such
apportionment, division or assignment. Every representative, for
one year at least immediately preceding his election, shall have
been an inhabitant of the district for which he is chosen and shall
cease to represent such district when he shall cease to be an
inhabitant of the commonwealth. The districts in each county shall
be numbered by the board creating the same, and a description of
each, with the numbers thereof and the number of legal voters
therein, shall be returned by the board, to the secretary of the
commonwealth, the county treasurer of such county, and to the
clerk of every city or town in such county, to be filed and kept in
their respective offices. The manner of calling and conducting the
elections for the choice of representatives, and of ascertaining their
election, shall be prescribed by law.

Amendment Article XXII. 1 Each special enumeration of legal
voters required in the preceding article of amendment shall likewise
be the basis for determining the senatorial districts and also the
councillor districts for the ten year period beginning with the first
Wednesday in the fourth January following such enumeration;
provided, that such districts as established in the year nineteen

SENATE AND EXECUTIVE (GOVERNOR’S) COUNCIL.

1 Mass. Const. Amend. Art. XXII of 1857, as revised by Amend. Art. LXXI of 1930.
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hundred and twenty-six shall continue in effect until the first
Wednesday in January in the year nineteen hundred and thirty-
nine. The senate shall consist of forty members. The general court
shall, at its first regular session after the return of each special
enumeration, divide the commonwealth into forty districts of
contiguous territory, each district to contain, as nearly as may be,
an equal number of legal voters, according to said special enumera-
tion; provided, however, that no town or ward of a city shall be
divided therefor; and such districts shall be formed, as nearly as
may be without uniting two counties, or parts of two or more
counties, into one district. The general court may by law limit the
time within which judicial proceedings may be instituted calling in
question such division. Each district shall elect one senator, who
shall have been an inhabitant of this commonwealth five years at
least immediately preceding his election, and at the time of his
election shall be an inhabitant of the district for which he is
chosen; and he shall cease to represent such senatorial district
when he shall cease to be an inhabitant of the commonwealth.

Amendment Article XVI {ln Part). 1 Eight Councillors shall be
chosen . . . (biennially) ... by the inhabitants of this common-
wealth, qualified to vote for governor. The election of councillors
shall be determined by the same rule that is required in the election
of governor. The legislature, at its first session after this amend-
ment shall have been adopted, and at its first session after the next
state census shall have been taken, and at its first session after each
decennial state census thereafterwards, shall divide the common-
wealth into eight districts of contiguous territory, each containing a

number of inhabitants as nearly equal as practicable, without
dividing any town or ward of a city, and each entitled to elect one
councillor; provided, however, that if, at any time, the constitution
shall provide for the division of the commonwealth into forty
senatorial districts, then the legislature shall so arrange the coun-
cillor districts that each district shall consist of five contiguous
senatorial districts, as they shall be, from time to time, established
by the legislature. No person shall be eligible to the office of
councillor who has not been an inhabitant of the commonwealth
for the term of five years immediately preceding his election ...

1 Mass. Const. Amend. Art. XYI of 1855 as revised by Amend. Art. LXIV of 1918.
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Declaration of Rights, Part I, Article IX. 1 All elections ought to
be free; and all the inhabitants of this commonwealth, having such
qualifications as they shall establish by their frame of government,
have an equal right to elect officers, and to be elected, for public
employments.

Amendment Article 111.2 Every citizen of twenty-one years of
age and upwards, excepting paupers and persons under guardian-
ship and persons temporarily or permanently disqualified by law
because of corrupt practices in respect to elections who shall have
resided within the commonwealth one year, and within the town or
district in which he may claim a right to vote, six calendar months
next preceding any election of governor, lieutenant governor,
senators, or representatives, shall have a right to vote in such
election of governor, lieutenant governor, senators and representa-
tives; and no other person shall be entitled to vote in such
election.

Amendment Article XXX.3 No person, otherwise qualified to
vote in elections for governor, lieutenant governor, senators, and
representatives, shall, by reason of a change of residence within the
commonwealth, be disqualified from voting for said officers in a city
or town from which he has removed his residence, until the
expiration of six calendar months from the time of such removal.

Amendment Article LX 7.4 The general court shall have au-
thority to provide for compulsory voting at elections, but the right
of secret voting shall be preserved.

Amendment Article XXIX. 5 The general court shall have full
power and authority to provide for the inhabitants of towns in this
commonwealth more than one place of public meeting within the
limits of each town for the election of officers under the constitu-

LEGAL VOTERS AND LOCAL PRECINCTS.

I 1 This provision, adopted in 1780, has not been amended subsequently.
2 Mass. Const. Amend. Art. 11l of 1821, as revised by Amend. Arts XXXII of 1891,

XL of 1912, and LXVIII of 1924.
3 Mass. Const. Amend. Art. XXX of 1890 has not been revised since its original
ification.

4 Mass. Const. Amend. Art. LXI of 1918 has never been implemented.
5 Mass. Const. Amend. Art. XXIX of 1885 thus authorized the division of town;

into precincts for voting purposes
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tion, and to prescribe the manner of calling, holding and conduct-
ing such meetings. All the provisions of the existing constitution
inconsistent with the provisions herein contained are hereby
annulled.

Amendment Article II (In Part ) ..} No town of fewer than
twelve thousand inhabitants shall adopt a city form of government,
and no town of fewer than six thousand inhabitants shall adopt a
form of government providing for a town meeting limited to such
inhabitants of the town as may be elected to meet, deliberate, act
and vote in the exercise of the corporate powers of the town .

. .K
(Section 2).

. .
. The general court may provide optional plans of city or town

organization and government under which an optional plan may be
adopted or abandoned by majority vote of the voters of the city or
town voting thereon at a city or town election; provided, that no
town of fewer than twelve thousand inhabitants may be authorized
to adopt a city form of government, and no town of fewer than six
thousand inhabitants may be authorized to adopt a form of town
government providing for a town meeting limited to such inhabi-
tants of the town as may be elected to meet, deliberate, act and
vote in the exercise of the corporate powers of the town . . .

(Section 8).

1 Mass. Const. Amend. Art. II of 1821, as revised by Amend. Arts. LXX of 1926 and
LXXXIX of 1966, provides a system of self-executing municipal home rule for the cities
and towns of the Commonwealth.
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PROPOSED INITIATIVE CONSTITUTIONAL AMEND-
MENT ESTABLISHING A 160-MEMBER HOUSE OF REP-
RESENTATIVES AND A NEW APPORTIONMENT PRO-

CEDURE.

Initiative Petition of Representative John R. Buckley of
Abington and others, on behalf of the Committee for a Modern
Legislature, for a constitutional amendment printed in House, No.
3766 of 1968 and House, No. 300 of 1969.

Article . The senate shall consist of forty members, and the
house of representatives shall consist of one hundred and sixty
members, each of whom shall represent a single district created
every tenth year in the manner provided in this article.

In the year nineteen hundred and seventy-two, and in the year
nineteen hundred and eighty and every tenth year thereafter, a
census of the inhabitants of each city and Jown shall be taken, in a
manner to be determined by the secretary of the commonwealth,
who may for this purpose contract with any federal, state or local
agency, and a special listing shall be made of the name and
residence on January first of each legal voter. A legal voter is a
person who may claim the right to vote under the provisions of
Article 111 of the Articles of Amendment. Each special listing shall
be the basis for determining the representative and senatorial
districts for the ten year period beginning with the first Wednesday
in the third January following said special listing; provided that
such districts as are established following the special listing in the
year nineteen hundred and seventy-two shall take effect on the first
Wednesday in January in the year nineteen hundred and seventy-
five and shall remain in effect until the first Wednesday in January
in the year nineteen hundred and eighty-three.

Appendix B.

ARTICLE OF AMENDMENT.
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It shall be the duty of the secretary of the commonwealth, on or
before the first day in October in the year in which the special
listing is made, to certify to the chief justice of the superior court,
to the governor and to the general court the number of legal voters
in each city and town and to each city and town the name and
residence of each legal voter. Thereafter, no later than the first day
of January of the following year, each city and town shall, if it
contains more than two thousand five hundred legal voters, divide
such city into wards and precincts or such town into precincts; and
no precinct so created shall contain more than two thousand five _

hundred legal voters. No city or town shall be required to use the*
wards or precincts created under this Article for the purpose of
legislative redistricting for its municipal elections. Each city and
town shall, on or before January tenth in the year following the
special listing, notify the secretary of the commonwealth, the chief
justice of the superior court, the governor and the general court, of
the boundaries of and the number of legal voters in such wards and
precincts.

On January fifteenth of the year following the special listing, a
commission of fifteen members shall be appointed and shall proceed
to make a division of the commonwealth into representative and
senatorial districts subject to the provisions of this Article. Five
members shall be appointed by the chief justice of the superior
court, who shall name the chairman, five shall be appointed by the
governor and five shall be appointed by the general court in such
manner as they shall determine. The commission shall, before the
fifteenth of July in the year following the special listing, divide the
commonwealth into one hundred and sixty representative districts
which shall be compact and contiguous, and each of which shall
contain, as nearly as may be, one one hundred and sixtieth of the
legal voters of the commonwealth; and one representative shall be
elected from each district so created. The commission shall also, not
later than the fifteenth of July in the year following the special ~

listing, divide the commonwealth into forty senatorial districts#
which shall be compact and contiguous, and each of which shall
contain, as nearly as may be, one fortieth of the legal voters of the
commonwealth; and one senator shall be elected from each district
so created. No precinct of fewer than two thousand five hundred
legal voters shall be divided for the purpose of creating a represen-
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tative or senatorial district; but if any city or town shall have
failed to make proper division of its legal voters into precincts, the
commission shall make such division.

The commission shall report to the secretary of the common-
wealth, the general court and to each city and town the boundaries
of the representative and senatorial districts, and the number of
legal voters contained in each district, together with a name,
number and other designation sufficient to identify each district.

The manner of calling and conducting the elections for the choice
'of representatives, senators and executive councillors shall be
prescribed by law; but every representative, senator or executive
councillor shall, for one year at least, immediately preceding his
election, have been an inhabitant of the commonwealth, and shall
be at the time of his election a legal voter in the district for which
he is chosen; and any such officer shall cease to represent said
district when he shall cease to be an inhabitant of the common-
wealth.

Original jurisdiction is hereby vested in the supreme judicial
court upon the petition of any voter of the commonwealth, filed
with the clerk of the supreme judicial court for the commonwealth
to review the plan or any portion thereof.

If the supreme judicial court determines that the plan or portion
thereof thus reviewed complies with this Article, it shall dismiss the
petition and the plan or portion thereof shall become effective upon
the date of the opinion.

If the supreme judicial court determines that the plan or portion
thereof does not comply with this Article, the court may direct such
action as may bring the plan or portion thereof into compliance
with this Article and may direct the secretary of the common-
wealth to draft a redistricting plan or portion thereof of the
representative and senatorial districts. When the supreme judicial
court shall have determined that a plan or portion thereof is in
compliance with this Article, they shall file it with the secretary of
the commonwealth, who shall make notification as required by this
Article to the general court and to each city and town of the
commonwealth.
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Nothing in this Article shall be construed to limit the right of
any person to seek judicial relief at any time in respect to any
alleged infringement of his franchise by a division of the common-
wealth into representative or senatorial districts, or of a city into
wards and precincts or of a town into precincts.

Articles XXI and XXII of the Articles of Amendment, as
amended by Article LXXI of said Articles of Amendment, are
hereby repealed.

Agreed to for first time by the Senate and House
of Representatives sitting as a legislative consti-
tutional convention, more than 70 members of
the convention having voted in the affirmative,
June 5, 1968. (85 yeas, 166 nays, 2Jf members
absent or not voting).
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PROPOSED LEGISLATIVE CONSTITUTIONAL AMEND-
MENT PROVIDING A NEW APPORTIONMENT PROCE-
DURE WITHOUT CHANGING THE SIZE OF THE LEGIS-

LATURE.

Proposal of former House Speaker, now Attorney-General,
Robert H. Quinn of Boston for a legislative constitutional amend-
ment, printed originally in House, No. 3681 of 1968, revised in
Senate, No. 1206 of 1968 (as amended), and reprinted as changed,
in House, No. 4612 of 1969.

Article Section 1. In the year nineteen hundred and seventy-
one and every tenth year thereafter a census of the inhabitants of
each city and town shall be taken. Said census shall specify the
number of inhabitants residing in each precinct of each town and
in each precinct and ward of each city. Said census shall be the basis
for determining the representative districts for the ten year period
beginning with the first Wednesday in the fourth January following
the taking of said census; provided that such districts as estab-
lished in the year nineteen hundred and sixty-eight shall continue
until the first Wednesday in January in the year nineteen hundred
and seventy-five.

The house of representatives shall consist of two hundred and
forty members. The general court shall, at its first regular session
after the year in which said census was taken, divide the common-
wealth into two hundred and forty representative districts of
contiguous territory so that each representative will represent an
equal number of inhabitants, as nearly as may be; and such
districts shall be formed, as nearly as may be, without uniting two
counties or parts of two or more counties, two towns or parts of two

Appendix C.

ARTICLE OF AMENDMENT.
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or more towns, two cities or parts of two or more cities, or a city
and a town, or parts of cities and towns, into one district; provided
however, that the county of Dukes county and Nantucket county
shall each be a representative district. Such districts shall also be
so formed that no town containing less than six thousand inhabi-
tants according to said census shall be divided. The general court
may by law limit the time within which judicial proceedings may
be instituted calling in question any such division. Every represen-
tative, for one year at least immediately preceding his election,
shall have been an inhabitant of the district for which he is
and shall cease to represent such district when he shall cease to be

~

an inhabitant of the commonwealth. The manner of calling and
conducting the elections for the choice of representatives, and of
ascertaining their election, shall be prescribed by law.

Section 2. Each census of inhabitants required in section one shall
likewise be the basis for determining the senatorial districts and
also the councillor districts for the ten year period beginning with
the first Wednesday in the fourth January following the taking of
such census; provided that such districts as established prior to the
year nineteen hundred and seventy-one shall continue until the
first Wednesday in January in the year nineteen hundred and
seventy-five. The Senate shall consist of forty members. The
general court shall, at its first regular session after the year in
which said census is taken, divide the commonwealth into forty
districts of contiguous territory, each district to contain, as nearly
as may be, an equal number of inhabitants according to said
census; and such districts shall be formed, as nearly as may be,
without uniting two counties, or parts of twu or more counties, into
one district. The general court may by law limit the time within
which judicial proceedings may be instituted calling in question
such division. Each district shall elect one senator, who shall have
been an inhabitant of this commonwealth five years at least
immediately preceding his election, and at the time of his election
shall be an inhabitant of the district for which he is chosen; and he
shall cease to represent such senatorial district when he shall cease
to be an inhabitant of the commonwealth.
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Section 3. Articles XXI and XXII of the Amendments to the
Constitution, as appearing in Article LXXI of said Amendments,
are hereby annulled.

Agreed to for first time by the Senate and House
of Representatives sitting as a legislative consti-
tutional convention, more than lift members of
the convention having voted in the affirmative,
July 18, 1968 (181 yeas, 66 nays, 28 members
absent or not voting).
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(Under G. L. c. 57, ss. 4-5, as Amended by Acts of 1967, c. 877)

Note: This apportionment is based on the 1965 state decennial census of “in-
habitants” (state citizen population), from which is obtained a statewide “inhabitant”
or citizen population apportionment norm of 22,063 “inhabitants” per State Repre-
sentative.

1. Barnstable County. 3 Representatives (3 Single-Member Districts).

1965
Number of Inhabitants Variation

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

1 25,922 +17.49r
1 24,324 +10.25'1

5.66'1 23,311

2. Berkshire County. 6 Representatives (6 Single-Member Districts).

1965 1965
Number of Inhabitants Variation Number of Inhabitants Variation

District Retire- Per Retire- From District Retire- Per Retire- From
Number. sentatives. sentative. Norm. Number. sentatives. sentative. Norm,

2 1 27,838 +26.18% 5 1 22,826 +3,46%
6 1 27,687 +25.49% 1 1 22,429 +1.66%
4 1 22,867 +3.64% 3 1 21,950 -0.51%

1 Source: Bureau of Government Research, University of Massachusetts, Massa-
chusetts House of Representatives Apportionment of 1968, Compilation by Prof. Robert A,
Shanley, Amherst, Mass., 1968, 4 pp. mimeographed.

PRESENT APPORTIONMENT OF THE 240-MEMBER
MASSACHUSETTS HOUSE OF REPRESENTATIVES, 1969.1

Part I. THE 175 REPRESENTATIVE DISTRICTS ARRANGED BY
COUNTIES, IN DECLINING ORDER OF THEIR “INHABITANTS”

Appendix D.

PER REPRESENTATIVE.
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3. Bristol County. —l9 Representatives (10 Single-Member, 3 Two-Member,

1 Three-Member, Districts).

1966 1965
Number of Inhabitants Variation Number of Inhabitants Variation

District Repre- Per Repre- From District Repre- Per Repre- From
Number. sentatives. sentative. Norm. Number. sentatives. sentative. Norm.

10 1 25,778 +16.84% 8 1 21,105 -4.34%13 2 25,554 +15.83% 2 3 20,677 -6.28%
14 1 24,687 +11.89% 9 1 20.542 -6.89%
12 1 24,200 +9.69% 3 1 20,524 -6.98%
11 1 23,307 +5.64% 5 2 20,109 -8.86%4 1 22,359 +1.34% 6 1 20,058 -9.09%
7 1 21,179 -4.01% 1 2 19,072 -13.55%

4. Dukes County. 1 Representative (1 Single-Member District).

1 Representative for 5,948 inhabitants per 1965 state census;
Variation from norm of —73.04%.

5. Essex County. —27 Representatives (16 Single-Member, 4 Two-Member,
1 Three-Member, Districts).

1966 1966
Number of Inhabitants Variation

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

Number of Inhabitants Variation
District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

2 1 25,857 +17.20% 4 1 22,781 +3.25%
12 1 25,753 +16.72% 18 1 22.683 +2.81%
21 1 25,111 +13.81% 13 1 22,553 +2.22%

1 1 24,782 +12.32% 20 1 22,265 +0.92%6 1 24,764 +12.24% 14 2 22,181 +0.54%
16 1 24.643 +11.69% 5 2 20.890 -5.31%
7 2 23.711 +7.47% 10 2 20,628 -6.50%

11 1 23,429 +6.19% 19 1 20,556 -6.79%
8 1 23,331 +5.75% 9 3 19,920 -9.71%

17 1 23,281 +5.52% 15 1 19,761 -10.43%3 1 22,854 +3.59%

6. Franklin County. 3 Representatives (3 Single-Member Districts).

1966
Number of Inhabitants Variati

District Repre- Per Repre- Fron
Number. sentatives. sentative. Nor

19,892 -9.84%
19,530 -11.48%
18,265 -17.21%

1
1
1

1
3
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7. Hampden County. —2O Representatives {l2 Single-Member and J) Two-Member
Districts).

1985 1985
Number of Inhabitants Variation Number of Inhabitants Variation

District Repre- Per Ttepre- From District Repre- Per Repre- From
Number. sentatives. sentative. Norm, Number. sentatives. sentative. Norm.

4 1 25,287 +14.61% 2 1 21,653 -1.86%
7 1 25,189 +14.17% 5 2 21,614 - 2.04%1 1 25,128 +13.89% 9 1 21,275 -3.57%8 1 23,784 +7.80% 11 1 20,609 -6.59%13 2 23,465 +6.35% 12 1 20,383 -7.61%6 2 22,733 +3.04% 16 1 20,027 -9.23%14 1 22,279 +0.98% 3 2 18,637 -15,62% „

10 1 22,111 +0.23% 15 1 18,257 -17.25%

8. Hampshire County . 4 Representatives {2 Two-Member Districts).

1965
Number of Inhabitants Variation

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

1 2 26,408 +19.69%
2 2 23,624 +7.08%

9. Middlesex County. —6B Representatives {26 Single-Member, 13 Two-Member,
2 Three-Member Districts).

1985 1985
Number of Inhabitants Variation Number of Inhabitants Variation

District Repre- Per Repre- From District Repre- Per Repre- Prom
Number. sentatives. sentative. Norm. Number. sentatives. sentative. Norm.

36 1 25,903 +17.40% 25 1 22,245 +0.82%
27 1 25,644 +16.23% 7 1 21,945 -0.53%
21 2 25,589 +15.99% 15 2 21,705 -1.62%
20 1 25,571 +15.90% 18 1 21,634 -1.94%
41 1 25,458 +15.39% 2 1 21,432 -2.86%
24 X 25,343 +14.87% 19 1 21,432 -3,86%
26 1 25,098 +13.76% 17 2 21,410 -2.96%
33 1 24,704 +11.97 % 31 2 21,197 -3.93%
22 1 24,615 +11.57% 4 3 21,079 -4.46%
8 1 24,477 +10.94% 11 1 21,068 -4.51% C.
9 2 24,246 +9.90% 39 2 21,040 -4.63%

10 1 24,108 +9.27% 40 2 20,326 -7.87%
13 2 24,065 +9.08% 3 2 20,258 -8.18%
16 1 23,994 +8.75% 12 2 20,191 -B.«S
6 1 23,646 +7.17% 14 3 20,143 -8.70%

37 1 23,591 +6.93% 35 1 19,353 -12.28%
38 1 23,086 +4.64% 1 2 19,313 -12.46%
32 1 23,040 +4.43% 30 2 18,938 -14.16%
23 1 23,023 +4.35% 28 X 18,079 -18.06%
39 1 22,799 +3.34% 5 2 18,015 -18.35%
34 1 22,686 +2.82%
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10. Nantucket County. 1 Representative (1 Single-Member District).

1 Representative for 3,714 inhabitants per 1965 state census;
Variation from norm of 83.17%.

11. Norfolk County {Excluding Town of Cohasset) —25 Representatives
{5 Single-Member, 7 Two-Member, 2 Three-Member Districts).

1965
Number of Inhabitants VariationNumber of Inhabitants Variation Number of Inhabitants Variatio

District Repre- Per Repre- From District Repre- Per\Repre- From
Number. sentatives. sentative. Norm. Number. sentatives. sentative. Norm.

22,684 +2.8110 1 27,179 +23.19% 11
2 22,592 +2.40%
1 20.850 -5.50%
2 20,085 -8.96%
1 18,806 -14.76%3 18,466 -16.00%
3 17,869 -19.01%

1 26,618 +20.658
25,234 +14.37% 1
24,717 +12.03% 7
24,612 +11.56% 2
23,751 +7.65% 9

4
6

14
3

12 1 23,546 +6.72% 13

12. Plymouth County {lncluding Town of Cohasset) —IS Representatives
{ll Single-Member, and 1 Two-Member Districts).

1965 i
Number of Inhabitants VariationNumber of Inhabitants Variation Number of Inhabitants Variatio

District Repre- Per Repre- From District Repre- Per Repre- From
Number. sentatives. sentative. Norm. Number. sentatives. sentative. Norm.

•pre- Fn

1 22,774 +312 1 29,916 +35.59% 9
1 21,430 -2.87%3 1 26.844 +21.67

21,017 -4.74%1 26,412 +19.71% 11 20.224 -8.34%1101 25,442 +l56 19,833 -10.11%
19,545 -11.41%

11 23,492 +6.48% 84
1122,782 +3.26%1

13. Suffolk County. —32 Representatives (7 Single-Member, 8 Two-Member,
3 Three-Member Districts).

1965
Number of Inhabitants Variation

19b
:mber of Inhabitants Variation

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

9 1 28,852 +30.77% 4 2 21,676 -1.75%
7 2 27,017 +22.45% 3 1 20,761 -5.90%
8 2 25,722 +16.59% 18 1 20,398 -7.55%
17 2 24,786 +12.35% 15 3 20,296 - 8.01%
in 2 23,375 +5.95% 16 1 19,919 -9.72%
« 2 23,344 +5.81% 1 2 19,896 -9.82%
5 1 22,715 +2.96% 12 3 19,780 -10.35%

U 1 22,714 +2.95% 13 3 19,182 -13.05%
14 2 22,532 +2.31 % 2 1 16,381 -25.75%
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14. Worcester County. —2B Representatives (18 Single-Member and 5 Two-
Member Districts).

1965 1966
Number of Inhabitants VariationNumber of Inhabitants Variation

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

District Repre- Per Repre- From
Number. sentatives. sentative. Norm.

21,723 -1.64%21,337 -3.29%
21,317 -3.38%21,249 -3.69%21,020 - 4.73%20,463 -7.26%20,405 - 7.51%
20,044 -9,15%
19,968 -9.50% V"19,107 -13.40%
18,861 -14.51%

13 1 26,730 +21.15%
11 1 24,644 +11.70%
10 1 24,446 +10.80%
14 1 23,678 +7.32%
12 1 23,526 +6.63%19 1 23,475 +6.40%
5 1 23,390 +6.01%

20 1 23,207 +5.19%
2 1 22,282 +0.99%

18 1 22,259 +0.89%
16 1 22,243 +0.82%

4 1
29

16
11
2

15 1
8

21 2
217

23 1
122,243 +0.82?

21,761 -1.37?13

Part 11. THE 175 REPRESENTATIVE DISTRICTS ARRANGED IN
DECLINING ORDER OF PERCENT VARIATION FROM STATE-
WIDE APPORTIONMENT NORM (22,063 INHABITANTS PER

REPRESENTATIVE)

Two-Member (2) and Three-Member (3) Districts Indicated Parenthetically

Per Cent Per Cent Per Cent
District. Variation. District. Variation. District. Variatior

Ply. 12 +35.59% Norf. 4 (2) +14.37% Ex. 7 (2) +7.47%
Sufi. 9 +30.77% Hmd. 7 +14.17% Wor. 14 +7.32%
Berk. 2 +26.18% Hmd. 1 +13.89% Ms, 6 +7.17%
Berk. 6 +25.49% Ex. 21 +13.81% Hmp. 2 (2) +7.08%
Norf. 10 +23.19% Ml 26 +13.76% Mx. 37 +6.93%
Suff. 7 (2) +22.45% Suff. 17 (2) +12.35% Norf.l2 +6 I2Al2 APly. 3 +21.67% Ex. 1 +12.32% Wor. 12 +6.63?
Wor. 13 +21.16% Ex. 6 +12.24% Ply. 4 +6+B?
Norf. 8 +20.65% Norf. 6 (2) +12.03% Wor, 19 +6.40?

+11.97% Hmd. 13 (2) +6.35?Ply. 1 +19.71% Mx. 33
Hmp. 1(2) +19.69% Bris. 14 +11.89% Ex. 11 +6-19?
Barn. 2 +17.49% Wor. 11 +11.70% Wor. 5 +6.019
Mx. 36 +17.40% Ex. 16 +11.69% guff. 10 (2) +5.959
Ex. 2 +17.20% Mx. 22 +11,57% Suff. 6 (2) -glg
Bris. 10 +16.84% Norf. 14 (2) +11.56% Ex. 8 +0.759
Ex. 12 +16.72% Mx.B +10.94% Barn. 3 +5-66?
Suff. 8(3) +16.39% Wor. 10 +10.80% Bns. 11 +5-64,
Mx. 27 +10.23% Barn, 1 +10.25% 1/ +5 52?
Mx. 21 (2) +15.99% Mx. 9(2) +9.90% Wor. 20
Mx. 20 +15.90% Bris. 12 +9.69% Mx. 38 +4.64,

Bris. 13 (2) +15.83% Mx. 10 +9.27% Mx. 32
Mx. 41 +15.39% Mx. 13(2) +9.08% Mx. 23 ±H^Ply. 6 +15.32% Mx. 16 +8.75% Berk 4
Mx. 24 +14,87% Hmd. 8 +7.80% g*-,3 , to'So

Berk,Hmd. 4 +l4
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Per CentPer CentPer Cent
District. VaviationDistrict. VariationDistrict. Variation.

-2.96% Wor. 21 (2) -9.15%
-3.29% Hmd. 16 -9.23%
-3.38% Wor. 17 (2) -9.50%
-3.57% Ex. 9 (3) -9.71%
-3.69% Suff. 16 -9.72%

Mx. 17 (2)
Wor. 9 (2)
Wor. 6

Mx. 29 +3,34%
Ply, 7 +3.26%
Ex. 4 +3.25%
Ply. 9 +3.22%
Hmd. 6(2) +3.04%

Hmd. 9
Wor. 1

3.93% Sufi. 1 (2) -9.82%
4.01% Fr. 1 -9.84%
4.34% Ply. 8 -10.11%
4.46% Suff. 12 (3) -10.36%
4.61% Ex. 15 -10.43%

Mx. 31 (2)
Bris. 7

Sufi. 5 +2.96%
Suff.ll +2.05%
Mx. 34 +3.82%
Norf. 11(2) +2.81%
Ex. 18 +2.81%

Bris. 8
Mx. 4 (3)
Mx. 11

-4.63% Ply. 11(2) -11.41%
-4.73% Fr. 3 -11.48%
-4.74% Mx. 35 -12.28%
-5.31% Mx. 1 (2) -12.46%
-5.50% Suff. 13 (3) -13.05%
-5.90% Wor. 23 -13.40%
-6.28% Bris. 1 (2) -13.55%
-6.50% Mx. 30(2) -14.16%
-6.59% Wor. 22 -14.51%
-6.79% Norf. 2 -14.76%

Mx. 39 (2)
Wor. 7 (2)
Ply. 2

Norf. 5(2) +2.40%
Ex. 13 +2.22%
Sufi. 14(2) +2.13%
Berk. 1 +1.66%
Bris, 4 +1.34%

Ex. 5 (2)
Norf. 1

Suff. 3Wor. 2 +0.99%
Hmd. 14 +0.98%
Ex. 20 +0.92%
Wor. 18 +0.89%
Ms. 25 +0.82%

Bris. 2 (3)
Ex. 10 (2)
Hmd. 11
Ex. 19

HmdBris. 9
Bris. 3

6.89
6.98Wor. 16 +0.82%

Ex. 14(2) +0.54%
Hmd. 10 +0.22%

Norf. 9 (3) -16.00%
Fr. 2 -17.21%Wor. 15
Hmd. 15 -17.25%
Mx. 28 -18.06%

51Wor. 8 (2)
Suff.lB

Berk. 3 -0.51%
Mx. 7 -0.53%

Mx. 5 (2) -18.35%Hmd. 12 61%Wor. 3 -1.37% Norf. 13 (3) -19.01%
Suff. 2 -25.75%Mx. 40 (2)

Suff. 15 (3)
Mx. 3 (2)
Ply. 10

87%Wor. 4 -1.54%
-8.01%Mx. 15(2) -1.62%

Dukes —73.04?
Nantucket —83.17?18%Suff. 4(2) -1

34?Hmd. 2 -1.86?
-8.48%Mx. 12 (2)

Mx. 14 (3)
Bris. 5 (2)
Norf. 7 (2)
Bris. 6

Mx. 18 -1.94%
70%Hmd. 5 (2) -2.04%

-8.86?86Mx. 19
Mx. 2 8.96

9.09%Ply. 87
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