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House of Representatives, July 8, 1969.
The committee on Urban Affairs, to whom was referred the

petition (accompanied by bill, House, No. 2392) of John M.
Worthy, Jr., for legislation to revise the act relative to the
establishment of historic districts and giving cities and towns
certain options under said act, report the accompanying bill
(House, No. 5459).

For the committee,

MAURICE FRYE.

Cfic Commonlurnltf) of tf3<issac!msotts
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1

In the Year One Thousand Nine Hundred and Sixty-Nine.

An Act to revise the historic districts act and to give cities
AND TOWNS CERTAIN OPTIONS THEREUNDER.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Chapter 40C of the General Laws is hereby
2 amended by striking out sections 2 through 13 and inserting
3 in place thereof the following;-—-
4 Section 2. Purpose.—The purpose of this chapter is to
5 promote the educational, cultural, economic and general
6 welfare of the public through the preservation and protection
7 of the distinctive characteristics of buildings and places
8 significant in the history of the Commonwealth or its cities
9 and towns or their architecture, and through the maintenance

10 and improvement of settings for such buildings and places
11 and the encouragement of design compatible therewith.
12 Section 3. Establishment; pre-requisites; amendment.—A
13 city or town may, by ordinance or by-law adopted by two-
-14 thirds vote of the city council in a city or by a two-thirds vote
15 of a town meeting in a town, establish historic districts
16 subject to the following provisions;—Prior to the establish-
-17 ment of any historic district in a city or town an investigation
18 and report on the historical and architectural significance of
19 the buildings, structures or sites to be included in the
20 proposed historic district or districts shall be made by an
21 historic district study committee or by an historic district
22 commission or commissions, as provided in this section and
23 in section four, who shall transmit copies of the report to the
24 planning board, if any, of the city or town, and to the
25 Massachusetts historical commission for their respective con-
-26 sideration and recommendations. The Massachusetts his-
-27 torical commission may consult with the commissioner of
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28 commerce and development, the commissioner of community
29 affairs and the commissioner of natural resources with respect
30 to such reports, and may make guidelines for such reports
31 and after public hearing establish rules as to their form and
32 manner of transmission. Not less than sixty days after such
33 transmittal the study committee shall hold a public hearing
34 on the report after due notice given at least fourteen days
35 prior to the date thereof, which shall include a written notice,
36 postage prepaid, to the owners as they appear on the most
37 recent real estate tax list of the board of assessors of all
38 properties to be included in such district or districts. The
39 committee shall submit a final report with its recommenda-
40 tions, a map of the proposed district or districts and a draft of
41 a proposed ordinance or by-law, to the city council or town
42 meeting.
43 An historic district may be enlarged or reduced or an
44 additional historic district in a city or town created in the
45 manner provided for creation of the initial district, except
46 that (a) in the case of the enlargement or reduction of an
47 existing historic district the investigation, report and hearing-
48 shall be by the historic district commission having jurisdic-
49 tion over such historic district instead of by a study com-
50 mittee; (b) in the case of creation of an additional historic
51 district the investigation, report and hearing shall be by the
52 historic district commission of the city or town, or by the
53 historic district commissions acting jointly if there be more
54 than one, instead of by a study committee unless the com-
55 mission or commissions recommend otherwise; and (c) if the
56 district is to be reduced written notice as above provided of
57 the commission’s hearing on the proposal shall be given to
58 the owner as above defined of each property in the district.
59 Any ordinance or by-law creating an historic district may,
60 from time to time, be amended in any other manner not
61 inconsistent with the provisions of this chapter by a two-
62 thirds vote of the city council in a city or by a two-thirds vote

* 63 of a town meeting in a town, provided that the substance of
64 such amendment has first been submitted to the historic
65 district commission having jurisdiction over such district for
66 its recommendation and its recommendation has been
67 received or sixty days have elapsed without such recom-
68 mendation.
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69 No ordinance or by-law creating an historic district, or
70 changing the boundaries of an historic district hitherto
71 created, shall become effective until a map or maps setting
72 forth the boundaries of the historic district, or the change in
73 the boundaries thereof, has been filed with the city clerk or
74 town clerk and has been recorded in the registry of deeds for
75 the county or district in which the city or town is located, and
76 the provisions of section thirteen A of chapter thirty-six shall
77 not apply.
78 Section If. Historic district study committee; historic dis-
79 trict commission; establishment; membership; tenure
80 compensation.—An historic district study committee may be*-

81 established in any city or town by vote of the city council or
82 board of selectmen for the purpose of making an investiga-
83 tion of the desirability of establishing an historic district or
84 districts therein. The study committee shall consist of not less
85 than three nor more than seven members appointed in a city
86 by the mayor, subject to confirmation by the city council, or
87 in a town by the board of selectmen, and including one
88 member from two nominees submitted by the local historical
89 society or in the absence thereof by the Society for the
90 Preservation of New England Antiquities, one member from
91 two nominees submitted by the chapter of the American
92 Institute of Architects covering the area, and one member
93 from two nominees of the board of realtors, if any, covering
94 the area. If within thirty days after submission of a written
95 request for nominees to any of the organizations herein
96 named no such nominations have been made the appointing
97 body may proceed to appoint the study committee without
98 nomination by such organization.
99 Whenever an historic district is established as provided in
100 section three an historic district commission shall be estab-
101 lished which shall consist of not less than three nor more than
102 seven members. An historic district commission shall be
103 appointed in a city by the mayor, subject to confirmation by »

104 the city council, or in a town by the board of selectmen, inw
105 the same manner as an historic district study committee
106 unless (a) the report recommending its establishment
107 recommends alternate or additional organizations to submit
108 nominees for membership and states reasons why such alter-
-109 nate or additional organizations would be more appropriate
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110 for the particular city or town, the Massachusetts historical
111 commission does not recommend otherwise prior to the public
112 hearing on the establishment of the district, and the ordi-
-113 nance or by-law so provides; or (6) there is an existing
114 historic district commission in the city or town which the
115 report recommends should administer the new district and
116 the ordinance or by-law so provides. Unless the report
117 recommends otherwise on account of the small number of
118 residents or individual property owners, and the ordinance or
119 by-law so provides, the members of the historic district
120 commission shall include one or more residents of or owners
121 of property in an historic district to be administered by the
122 commission. If within thirty days after submission of a
123 written request for nominees to an organization entitled to
124 submit nominations for membership on the commission no
125 such nominations have been made the appointing body may
126 proceed to make the appointment to the commission without
127 nomination by such organization. The appointments to
128 membership in the commission shall be so arranged that the

will expire each year, and their
d in the same manner as the
s of three years. Vacancies shall

129 term of at least one member
130 successors shall be appointe
131 original appointment for terv
132 be filled in the same manner
133 the unexpired term. Ordinanc

as the original appointment for
or by-laws adopted hereunder

134 may provide for the appointment of alternate members not
135 exceeding in number the principal members who need not be
136 from nominees of organizations entitled to nominate
137 members. In case of the absence, inability to act or unwil-
-138 lingness to act because of self-interest on the part of a
139 member of the commission, his place shall be taken by an
140 alternate member designated by the chairman. Each member
141 and alternate shall continue in office after the expiration of
142 his term until his successor is duly appointed and qualified.
143 All members shall serve without compensation. The commis-
-144 sion shall elect annually a chairman and vice-chairman from
145 its own number and a secretary from within or without its
146 number.
147 Section 5. Definitions. —As used in this chapter the word
148 “altered” includes the words “rebuilt”, “reconstructed”,
149 “restored”, “removed” and “demolished” and the phrase
150 “changed in exterior color”; the word “building” means a
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1
combination of materials forming a shelter for persons,51

animals or property; the
commission acting as the

word “commission” means the
dstoric district commission; the
s the words “built”, “erected”,

153 ir

word “constructed” i
155 “installed”, “enlarged”, and “moved”; the words “exterior

3 architectural feature” mean such portion of the exterior of a
157 building or structure as is open to view from a public st

58 public way, public park or public body of water, including
rot limited to the architectural style and genera

ngement and siting thereof, the kind, color and texture of
tor building materials, the color of paint or other
rials applied to exterior surfaces and the type and styles

161 exterior building materials
nrfaces and the type and style

163 of windows, doors, lights, signs and other appurtenant
164 exterior fixtures; and the word “structure” means a com-
-165 bination of materials other than a building, including a sign
166 fence, wall, terrace, walk or drivewa

Section 6. Certificates; Necessity.—Except as the ordi-
nance or by-law may otherwise provide in accordance with

169 section eight hereof or as otherwise provided in sections eight
170 or nine no building or structure within an historic district
171 shall be constructed or altered in any way that affects
172 exterior architectural features unless the commission shall
173 first have issued a certificate of appropriateness, a certificate
174 of non-applicability or a certificate of hardship with respect

to such construction or alteration.1 to

176 Any person who desires to obtain a certificate from the
177 commission shall file with the commission an application for
178 a certificate of appropriateness, a certificate of non-
-179 applicability or a certificate of hardship, as the case may be,
180 in such form as the commission may reasonably determine,

together with such plans, elevations, specifications, material181
182 and other information, including in the case of demolition or
183 removal a statement of the proposed condition and

appearance of the property thereafter, as may be reasonably184
185 deemed necessary by the commission to enable it to make a
186 determination on the application.
187 No building permit for construction of a building or
188 structure or for alteration of an exterior architectural feature
189 within an historic district and no demolition permit for
190 demolition or removal of a building or structure within an
191 historic district shall be issued by a city or town or any
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department thereof until the certificate required by this
section has been issued by the commission.

192
193

Section 7. Functions of the Commission.—In passing upon
matters before it the commission shall consider, among other
things, the historic and architectural value and significance of
the site, building or structure, the general design, arrange-
ment, texture, material and color of the features involved,
and the relation of such features to similar features of
buildings and structures in the surrounding area. In the case
of new construction or additions to existing buildings or
structures the commission shall consider the appropriateness
of the size and shape of the building or structure both in
relation to the land area upon which the building or structure
is situated and to buildings and structures in the vicinity, and
the commission may in appropriate cases impose dimensional
and set-back requirements in addition to those required by
applicable ordinance or by-law. The commission shall not
consider interior arrangements or architectural features not
subject to public view.

194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210

The commission shall not make any recommendation or
requirement except for the purpose of preventing develop-
ments incongruous to the historic aspects or the architectural
characteristics of the surroundings and of the historic dis-
trict.

211
212
213
214
215

Section 8. Discretionary Provisions. —(a) A city or town
may provide in the ordinance or by-law establishing a district
or in any amendment thereof that the authority of the
commission shall not extend to the review of one or more of
the following categories of buildings or structures or exterior
architectural features in the historic district, and in this event
the buildings or structures or exterior architectural features
so excluded may be constructed or altered within the historic
district without review by the commission:

216
217
218
219
220
221
999

223
224
225 (1) Temporary structures or signs, subject, however, to

such conditions as to duration of use, location, lighting,
removal and similar matters as the commission may reason-
ably specify.

226
227
228
229 (2) Terraces, walks, driveways, sidewalks and similar

structures, or any one or more of them, provided that any
such structure is substantially at grade level.

230
231
232 (3) Walls and fences, or either of them.
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(

233 (4) Storm doors and windows, screens, window air condi-
tioners, lighting fixtures, antennae and similar appurte-
nances, or any one or more of them.

234
235
236 (5) The color of paint.
237 (6) The color of materials used on roofs.
238 (7) Signs of not more than one square foot in area in

connection with use of a residence for a customary home
occupation or for professional purposes, provided only one
such sign is displayed in connection with each residence and
if illuminated is illuminated only indirectly; and one sign in
connection with the non-residential use of each building or
structure which is not more than twelve square feet in area,
consists of letters painted on wood without symbol or trade-

239
240
241
242
243
244
245

mark and if illuminated is illuminated only indirectly; or
either of them.

>46
247

(8) The reconstruction, substantially similar in exterior
design, of a building, structure or exterior architectural
feature damaged or destroyed by fire, storm or other disaster,
provided such reconstruction is begun within one year there-

248
249
250
251

fter and carried forward with due diligence.252
( b ) A commission may determine from time to time after

public hearing that certain categories of exterior architectural
features, colors, structures or signs, including, without limita-
tion, any of those enumerated under paragraph (a) hereof if
the provisions of the ordinance or by-law do not limit the
authority of the commission with respect thereto, may be
constructed or altered without review by the commission
without substantial derogation from the intent and purposes
of this chapter.

253
254
255
256
>57
258
259
260
261

(c) A city or town may provide in its ordinance or by-law
or in any amendment thereof that the authority of the
commission shall be limited to exterior architectural features
within a district which are subject to view from one or more
designated public streets, public ways, public parks or public
bodies of water, although other portions of buildings or
structures within the district may be otherwise subject to
public view, and in the absence of such provision or the
ordinance or by-law a commission may determine from time
to time after public hearing that the authority of the commis-
sion may be so limited without substantial derogation from
the intent and purposes of this chapter.

262
263
264
265
266
267
268
269
270
271
272
273
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(d) Upon request the commission shall issue a certificate of
non-applicability with respect to construction or alteration in
any category then not subject to review by the commission in
accordance with the provisions of paragraphs (a), (b) or (c)
of this section.

274
275
276
277
278

Section 9. Exclusions.—Nothing in this chapter shall be
construed to prevent the ordinary maintenance, repair or
replacement of any exterior architectural feature within an
historic district which does not involve a change in design,
material, color or the outward appearance thereof; nor con-
strued to prevent landscaping with plants, trees or shrubs;
nor construed to prevent the meeting of requirements certi-
fied by a duly authorized public officer to be necessary for
public safety because of an unsafe or dangerous condition;
nor construed to prevent any construction or alteration under
a permit duly issued prior to the effective date of the
applicable historic district ordinance or by-law.

279
280
281
282
283
284
285
286
287
288
289
290

Section 10. Additional Powers, Functions and Duties of
Commission.—The commission shall have the following addi-
tional powers, functions and duties:—(a) If the commission
determines that the construction or alteration for which an
application for a certificate of appropriateness has been filed
will be appropriate for the preservation or protection of the
historic district or will be compatible therewith the commis-
sion shall cause a certificate of appropriateness to be issued to
the applicant. In the case of disapproval of an application for
a certificate of appropriateness the commission shall place
upon its records the reasons for such determination and shall
forthwith cause a notice of its determination, accompanied by
a copy of the reasons therefor as set forth on the records of
the commission, to be issued to the applicant, and the
commission may make recommendations to the applicant
with respect to appropriateness of design, arrangement,
texture, material and similar features. Prior to the issuance of
any disapproval the commission may notify the applicant of
its proposed action accompanied by recommendations of
changes in the applicant’s proposal which, if made, would
make the application acceptable to the commission. If within
fourteen days of the receipt of such a notice the applicant
files a written modification of his application in conformity
with the recommended changes of the commission, the com-

291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
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«

ission shall cause a certificate of appropriateness to be
med to the applicant.o

317 (6) In the case of a determination by the commission that
pplication for a certificate of appropriateness or for a

119 certificate of non-applicability does not involve any exterior,
120 architectural feature, or involves an exterior architectural
121 feature which is not then subject to review by the commission

in accordance with the provisions of section eight hereof, the
commission shall cause a certificate of non-applicability to be

324 issued to the applicant.
5 (c) If the construction or alteration for which an applica-
:6 tion for a certificate of appropriateness has been filed shall be

327 determined to be inappropriate, or in the event of an applica-
-328 tion for a certificate of hardship, the commission shall deter-
329 mine whether, owing to conditions especially affecting the
330 building or structure involved, but not affecting the historic
331 district generally, failure to approve an application will

involve a substantial hardship, financial or otherwise, to the
applicant and whether such application may be approved

134 without substantial detriment to the public welfare and with-
-135 out substantial derogation from the intent and purposes of
136 this chapter. If the commission determines that owing to such

337 conditions failure to approve an application will involve sub-
338 stantial hardship to the applicant and approval thereof may

made without such substantial detriment or derogation, or
340 in the event of failure to make a determination on an appli-
-341 cation within the time specified in section eleven, the com-

ission shall cause a certificate of hardship to be issued to the342
343 applicant.

1 ( d) Each certificate issued by the commission shall be
5 dated and signed by its chairman, vice-chairman, secretary or

344

346 person designated by the commission to sign such certificates
347 on its behalf.

(e) The commission shall keep a permanent record of its348

349 resolutions, transactions, and determinations and of the vote
of each member participating therein, and may adopt and350

351 amend such rules and regulations not inconsistent with the
provisions of this act and prescribe such forms as it shall352

33 deem desirable and necessary for the regulation of its affairs
54 and the conduct of its business. The commission shall file a
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copy of any such rules and regulations with the city or town
clerk.

355
356

(/) The commission shall file with the city or town clerk
and with any department of the city or town having au-

357
358

thority to issue building permits a copy or notice of all
certificates and determinations of disapproval issued by it.

359
860

(<7) A commission may after public hearing set forth in361
ich manner as it may determine the various designs of

as light fixtures, which will mecertain appurtenances, such363

364 the requirements of an historic district and a roster of certain
terials which will meet thealors of paint and roofing365

requirements of an historic district, but no such determina-366

367 tion shall limit the right of an applicant to present other
designs or colors to the commission for its approval368

h) The commission may, subject to appropriation, employ369
clerical and technical assistants or consultants and incur370
expenses appropriate to the carrying on of its work, and may371

372 accept money gifts and expend the same for such purpc■370

The commission may administer on behalf of the city or373
ements, restrictions or other in-374 town any properties or eas

terests in real property which the city or town may have or0/0

d which the city or town376 may accept as gifts or otherw
lon as the administrator thereof.377 may designate the c

(i) The commission shall have, in addition to the p<378
1 to it by this act, such other379 authority and duties grant6l'd authority and duties gram

380 powers, authority and dutie
381 to it from time to time by

ay be delegated or
vote of the city council or town

382 tmg.

383 Section 11. Meetings, Hearings, Waiver of Hearings, Tim383

for making Determinations. —Meetings of a commission shall384
385 be held at the call of the chairman and shall be called at the
386 request of two members of the commission and in such other

manner as the commission shall determine in its rules. A387
388 majority of the members of a commission shall constitute a
389 quorum. The concurring vote of a majority of the members of
390 the commission shall be necessary to issue a certificate of
391 appropriateness, a certificate of non-applicability or a certifi-
-392 cate of hardship.
393 A commission shall determine promptly, and in all events
394 within fourteen days, after the filing of an application for a
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395 certificate of appropriatness, a certificate of non-applicability
396 or a certificate of hardship, as the case may be, whether the
397 application involves any exterior architectural features which
398 are subject to approval by the commission. If a commission
399 determines that such application involves any such features
400 which are subject to approval by the commission the coin-
-401 mission shall hold a public hearing on such application unless
402 such hearing is dispensed with as herein provided.
403 The commission shall fix a reasonable time for the hearing
404 on any application and shall give public notice of the time,
405 place and purposes thereof at least fourteen days before said
406 hearing in such manner as it may determine and by mailing,
407 postage prepaid, a copy of said notice to the applicant, to the
408 owners of all adjoining property and other property deemed
409 by the commission to be materially affected thereby as they
410 appear on the most recent real estate tax list of the board of
411 assessors, to the planning board of the city or town, to any
412 person filing written request for notice of hearings, such
413 request to be renewed yearly in December, and to such other
414 persons as the commission shall deem entitled to notice.
415 As soon as convenient after such public hearing but in any
416 event within sixty days after the filing of the application, or
417 such lesser period as the ordinance or by-law may provide, or
418 within such further time as the applicant may allow in
419 writing, the commission shall make a determination on the
420 application. If the commission shall fail to make a determina-
-421 tion within such period of time the commission shall there-
-422 upon issue a certificate of hardship.
423 A public hearing on an application need not be held if such
424 hearing is waived in writing by all persons entitled to notice
425 thereof. In addition, a public hearing on an application may
426 be waived by the commission if the commission determines
427 that the exterior architectural feature involved or its cate-
-428 gory or color, as the case may be, is so insubstantial in its
429 effect on the historic district that it may be reviewed by the
430 commission without public hearing on the application, pro-
-431 vided, however, that if the commission dispenses with a
432 public hearing on an application notice of the application
433 shall be given to the owners of all adjoining property and
434 other property deemed by the commission to be materially
435 affected thereby as above provided and ten days shall elapse
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after the mailing of such notice before the commission may
act upon such application.

436
437
438 Section 12. Appeals.-—Any applicant aggrieved by a

determination of the commission may, within twenty days
after the filing of a notice of such determination with the city
or town clerk, appeal to the superior court sitting in equity
for the county in which the city or town is situated. The
court shall hear all pertinent evidence and shall annul the
determination of the commission if it finds the decision of the
commission to be unsupported by the evidence, or to exceed
the authority of the commission, and may remand the case
for further action by the commission or make such other
decree as justice and equity may require. The remedy pro-
vided by this section shall be exclusive; but the parties shall
have all rights of appeal and exception as in other equity
cases. Costs shall not be allowed against the commission
unless it shall appear to the court that the commission acted
with gross negligence, in bad faith or with malice in the
matter from which the appeal was taken. Costs shall not be
allowed against the party appealing from such determination
of the commission unless it shall appear to the court that the
appellant acted in bad faith or with malice in making the
appeal to the court.

439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458

Section 13. Enjor cement. —The superior court sitting in
equity for the county in which the city or town is situated
shall have jurisdiction to enforce the provisions of this
chapter and any ordinance or by-law enacted hereunder and
the determinations, rulings and regulations issued pursuant
thereto and may, upon the petition of the mayor or of the
board of selectmen or of the commission, restrain by injunc-
tion violations thereof; and, without limitation, such court
may order the removal of any building, structure or exterior
architectural feature constructed in violation thereof and the
substantial restoration of any building, structure or exterior
architectural feature altered or demolished in violation
thereof, and may issue such other orders for relief of viola-
tions as may be equitable.

459
460
461
462
463
464
465
466
467
468
469
470
471
472

Any person who violates any of the provisions of this
chapter shall be guilty of a misdemeanor, and upon convic-
tion thereof shall be punished by a fine of not less than ten
dollars nor more than five hundred dollars. Each day during

473
474
475
476



No. 5459.HOUSE [July, 196914

f

I

any portion of which a violation continues to exist shall
constitute a separate offense.

477
478

Section Uj.. Commission to Act as Historical Commission.
—lf the city council or town meeting so votes a commission
established hereunder may have the powers and duties of an
historical commission as provided in section eight D of
chapter forty of the General Laws, and in this event a
commission may be entitled an historical commission.

479
480
481
482

483
484

Section 15. Ordinances, Reports, etc., to be filed with
Massachusetts Historical Commission. —All ordinances or by-
laws creating an historic district adopted by a city or town
under authority of this chapter and under authority of any

485
486
487
488

special act, unless the special act shall otherwise provide,
amendments thereto, maps of historic districts created there-
under, and annual reports and other publications of commis-
sions, and rosters of membership therein, shall be filed with
the Massachusetts historical commission.

489
490
491
492
493

Section 16. Historic Districts under Special Act. —A city or
town in which is located an historic district established under
a special act of the General Court may upon recommendation
of the historic district commission having jurisdiction over
such district accept the provisions of this chapter with respect
to such district by two-thirds vote of the city council in a city
or by two-thirds vote of a town meeting in a town, and
thereafter such historic district shall be subject to the provi-
sions of this chapter notwithstanding the terms of any special
act pursuant to which such historic district was created. The
provisions of this chapter shall not impair the validity of an
historic district established under any special act.

494
495
496
497
498
499
500
501
502
503
504
505

Section 17. Severability.—The provisions of this act shall
be deemed to be severable; and if any of its provisions shall
be held to be invalid or unconstitutional by any court of
competent jurisdiction the remaining provisions shall con-
tinue in full force and effect.

506
507
508
509
510

1 Section 2. The provisions hereof shall not affect the
2 validity of any historic district or historic district commission
3 established under chapter forty C prior to the effective date
4 hereof or the appointment of members of historic district
5 commissions made prior to the effective date hereof.






