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By Mr. Babb of Norwell, petition of Roger Sumner Babb for
legislation to create an intermediate appellate court. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Two.

An Act creating an intermediate appellate court.

Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same, as
follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after Chapter 211 the following new chapter:

3

4 Appeals Court

5 Section 1. Appeals court established. There shall be an
6 intermediate appellate court to be known as the appeals court
7 which shall consist of a chief justice and five associate justices.
8 Section 2. Salaries of justices; practice of law prohibited; etc.
9 The chief justice of the appeals court shall receive from the

10 commonwealth a salary of thirty-two thousand and five hundred
11 dollars and each associate justice a salary of thirty-one thousand
12 and three hundred dollars, and the chief justice and each
13 associate justice shall receive from the commonwealth, upon the
14 certificate of the chief justice, the amount of the expense
15 reasonably incurred by them in the discharge of their duties.
16 Such justices shall devote their entire time during ordinary
17 business hours to their respective duties and shall not, directly or
18 indirectly, engage in the practice of law.
19 Section 3. Panels; quorum. Three justices shall constitute a
20 quorum to decide all matters required to be heard by the appeals
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21 court or, upon order of the chief justice or of the court, four or
22 more justices may sit. The court may sit in panels. The chief
23 justice, insofar as practicable, shall assign justices to panels in
24 such maimer that each justice shall sit a substantially equal
25 number of times with each other justice. The chief justice shall
26 preside over any panel on which he shall sit, or, if the chief
27 justice is not a member of a panel, the senior justice sitting shall
28 be the presiding justice thereof.
29 Section 4. Sittings and sessions. The appeals court shall sit in
30 Boston and at such other locations within the commonwealth as
31 the supreme judicial court shall determine by rule or order.
32 The commonwealth shall provide adequate quarters and
33 facilities for the appeals court. The chief justice, with the
34 approval of the court, shall arrange such sessions of the appeals
35 court as may be required to discharge its business expeditiously.
36 Any such sittings may be adjourned to such places and times as
37 shall appear to the court to be most conducive to the dispatch
38 of its business and to the interests of the public.
39 Section 5. Power of court. The appeals court shall be vested
40 with all powers and authority necessary to carry into execution
41 its judgments, decrees, determinations and orders in matters
42 within its jurisdiction according to the rules and principles of
43 common law and the constitution and laws of the common-
-44 wealth, and subject to the appellate jurisdiction, supervision and
45 superintendence of the supreme judicial court.
46 Section 6. Clerk, etc. The appeals court with the written
47 approval of the supreme judicial court, shall appoint a clerk and a
48 first assistant clerk of the appeals court, each to serve at the
49 pleasure of the appeals court, and shall fix the salary of each of
50 them at an amount not greater than seventy-five per cent, in the
51 case of the clerk, of the salary of an associate justice of the
52 appeals court, and, in the case of the first assistant clerk,
53 eight-five per cent of the salary of the clerk of the appeals court.
54 The salaries of the clerk and first assistant clerk shall be paid by
55 the commonwealth.
56 Section 7. Miscellaneous expenses. There may annually be
57 expended out of the treasury of the commonwealth, upon the
58 certificate of the chief justice, such sums as may be appropriated
59 for law clerks, stenographers and other clerical assistance and for
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60 printing, for transportation of papers and documents, and fo.
61 certain other expenses incident to the work of the court.
62 Section 8. Duties of clerk. The clerk shall serve as the
63 administrative officer of the court. The clerk of the appeals court
64 shall maintain an office in Boston and at such other place or
65 places as the supreme judicial court may designate. The cost of
66 maintaining such office or offices shall he borne by the
67 commonwealth. The clerk or the assistant clerk shall attend all

W 8 sessions of the appeals court, keep and preserve all the papers,
69 records and files thereof, maintain a docket of all matters
70 presented to the appeals court and all proceedings therein and
71 enter thereon accurate records of all orders, decrees, determina-
-72 tions or directions of the court in each case, transmit to the clerk
73 and reporter of the supreme judicial court all papers, opinions,
74 and decrees as required by statute or rule and receive and keep
75 safely all papers transmitted to him by the clerks of courts,
76 registers of probate and recorder of the land court. He shall make
77 copies of all papers on file in the appeals court and of its docket,
78 upon request, and certify them, if desired, and charge the same
79 fees payable for like services of clerks of courts. He shall issue
80 such notices as the court or any justice thereof may order.
81 Section 9. Opinions. (1) In the determination of causes, all
82 decisions of the appeals court shall be given in writing, except as
83 otherwise provided herein, and the grounds for each decision
84 shall be stated and filed in the cause in which rendered. The
85 court may, in appropriate cases, enter a proper order, direction,
86 judgment or decree for the further disposition of a case without
87 stating the reasons therefor, or may cause a rescript, containing a
88 brief statement of the grounds and reasons for the decision, to be
89 filed therein.
90 (2) No opinions, rescripts or other determinations of the
91 appeals court shall be published by the reporter of decisions,

4P- unless the court, with the approval of the supreme judicial court,
v 3 shall so direct.
94 Section 10. Jurisdiction. Subject to such further appellate
95 review by the supreme judicial court as may be permitted,
96 pursuant to section eleven or otherwise, the appeals court shall
97 have concurrent appellate jurisdiction with the supreme judicial
98 court, to the extent review is otherwise allowable, with respect to
99 a determination made in the superior court, the land court and
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I100 the probate courts, (a) in all civil proceedings at law or in equity

101 without limit as to the subject matter or amount in controversy;
102 (b) in proceedings in the superior court for the review of
103 administrative determinations; (c) in proceedings in the superior
104 court relating to mandamus, certiorari, and all other extra-
-105 ordinary writs; and (d) in criminal cases, irrespective of whether
106 sentence has been imposed, except in review of convictions for
107 first degree murder where a sentence of death or life imprison-
-108 ment has been imposed. A report from the superior, land orF
109 probate courts of any case, in whole or in part, or any question
110 of law arising therein shall be deemed within the concurrent
111 appellate jurisdiction of the supreme judicial court and the
112 appeals court.
113 Without regard to whether review is by appeal, bill of
114 exceptions, report or otherwise, appellate review of decisions
115 made in the superior, land or probate courts, if within the
116 jurisdiction of the appeals court, shall be in the first instance by
117 the appeals court except in the following cases in which appellate
1 i 8 review shall be directly by the supreme judicial court without the
119 necessity of any prior hearing or decision by the appeals court on
120 the merits of the issues sought to be reviewed.
121 (a) where the chief justice or an associate justice of the
122 supreme judicial court grants leave for a direct review by that
123 court;
124 (b) where either a majority of the justices of the appeals court
125 considering a particular case or of the appeals court as a whole
126 certifies that direct review by the supreme judicial court is in the
127 public interest.
128 In each case where appellate review is not v/ithin the
129 jurisdiction of the appeals court, appellate review shall be
130 directly by the supreme judicial court, unless such case is
131 transferred by the supreme judicial court to the appeals court for
132 determination in accordance with section twelve, subsection (3; ¥

133 of this chapter.
134 Section 11 Further appellate review. There shall be no
135 further appellate review by the supreme judicial court of any
136 matter within the jurisdiction of the appeals court which has
137 been decided by that court, except:
138 (a) by leave of the supreme judicial court;
139 (b) where a majority of the justices of the appeals court
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deciding the case, or of the appeals court as a whole, certifies
that the public interest or the interests of justice make desirable a
further appellate review; or

140
141
142
143 (c) leave to obtain further appellate review late is granted by

the supreme judicial court for substantial reasons affecting the
public interest or the interests of justice.

144
145

Upon the written order of a majority of all the justices of the
appeals court, the decision of a panel of the appeals court may be
reviewed and revised by a majority of all the then members of
the appeals court. Such a review shall not be a condition
precedent to obtaining further appellate review by the supreme
judicial court.

146
147

149
150
151

Section 12. Report and transfer of cases. (1) The appeals
court may, prior to or after final determination, report any case
in whole or in part or any question of law arising therein to the
supreme judicial court for consideration and determination, if in
the opinion of the court the unusual public or legal significance
of the matter, or the efficient administration of justice, so
requires.

152
153
154
155
156
157
158

(2) The supreme judicial court shall consider such report and
accept the case or questions, in whole or in part, for final
determination or, if no determination has been made by the
appeals court, may remand the case or questions, in whole or in
part, to the appeals court for determination.

159
160
161
162
163

(3) The supreme judicial court may transfer to the appeals
court for determination any case or issue pending before the
supreme judicial court which has not been determined by the
appeals court, including those within the original jurisdiction of
the supreme judicial court, those of which a direct review by the
supreme judicial court has been allowed or claimed, those
improperly entered in the supreme judicial court, and those
coming within the direct appellate jurisdiction of the supreme
judicial court.

164
165
166
167
168
169
170
171

*72
i 73 (4) The supreme judicial court may order any matter, in

whole or in part, or any issue therein, pending before the appeals
court, transferred to the supreme judicial court for further
proceedings.

174
175
176

Section 13. Procedures on appeal. Statutes .governing the
presentation of cases, to the supreme judicial court for appellate
review except as to the printing of records and briefs, shall
govern the presentation to the appeals court of cases within the

177
178
179
180

•*l4B

rent jurisdiction of that court. The appeals court shall,181
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182 subject to the approval of the supreme judicial court, adopt rules
183 regulating practices, procedures and internal administration of
184 the appeals court. Such rules shall not require the printing of
185 records and briefs, but may require the reproduction ofrelevant
186 portions of records and briefs by xerography or a similar method
187 producing legible pages in a reasonable number of copies.
188 The supreme judicial court shall adopt rules regulating the
iSS review by it, whether by transfer, report, bill of exceptions or
190 appeal, and the time within which review may be sought, and
191 may make such other rules and orders as may facilitate, or are
192 desirable to regulate, appellate review by either court.
193 Section 14. Chief Justice vacancy. In the case of a vacancy in
194 the office of chief justice of the appeals court, or of his illness or
195 absence, his duties shall be performed by the senior justice
196 present and qualified to act.
197 Section 15. Frivolous exceptions or appeals; costs. If, upon
198 the hearing of an appeal or exceptions in any proceeding, it
199 appears that the appeal or exceptions are frivolous, immaterial or
200 intended for delay, the appeals court may, either upon motion of
201 a party or of its own motion, award against the appellant or
202 excepting party double costs from the time when the appeal was
203 taken or the exceptions were allowed, and also interest from the
204 same time at the rate of twelve per cent a year on any amount
205 which has been found due for debt and damages, or which he has
206 been ordered to pay, or for which judgment has been recovered
207 against him, or may award any part of such additional costs and
208 interest.

1 SECTION 2. Chapter 211 of the General Laws is hereby
2 further amended by deleting section 4A, added by chapter 2,
3 section 722 of the acts of 1962, and inserting in place thereof the
4 following new section:
5 Section 4A. Transfer of causes between supreme judicial court
6 and lower courts. The supreme judicial court ora justice thereof
7 may transfer for partial or final disposition in any appropriate
8 lower court any cause or matter which might otherwise be
9 disposed of by a single justice, and said lower court shall

10 thereupon have jurisdiction thereof, subject to appeal, excep-
-11 tions, or other proceedings in the nature of an appeal, and shall
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12 have such assistance from other departments or from the use of
13 other writs and processes as the law provides shall be available to
14 it or any other court with respect to like causes or matters, but
15 no transfer shall be made to any court other than the appeals
16 court of the following:
17 (1) Petitions to vacate, or writs or bills to review a judgment
18 or decree of the supreme judicial court, or a writ of audita
19 querela as to a judgment of the supreme judicial court.

,40 (2) Writs of prohibition, or writs of mandamus to a court or
Li judicial officer, or the superintendence of insolvency cases under
22 chapter two hundred and sixteen.
23 (3) Dismissal under section thirteen of chapter fifty-eight Aof
24 appeals from the appellate tax board; stays of execution of
25 sentence after exceptions or appeal under sections four and
26 forty-nine A of chapter two hundred and seventy-nine; reduction
27 of bail under section fifty-eight of chapter two hundred and
28 seventy-six; summary review of questions of law pertaining to
29 issuance of denial or preliminary injunctions in labor disputes
30 under subsection (6) of section nine A of chapter two hundred
31 and fourteen; suspension or modification of workmen’s compen-
-32 sation orders pending appeal under chapter one hundred and
33 fifty-two; suspension, modification, or annulment of orders or
34 decrees under section twenty-two of chapter two hundred and
35 fourteen after an appeal; stays or orders pending appeal, or
36 variances or discharge of probate court orders for a stay, under
37 sections twenty-three and twenty-four of chapter two hundred
38 and fifteen; grants of leave to appeal late under section
39 twenty-eight of chapter two hundred and fourteen or section
40 fifteen of chapter two hundred and fifteen, or to enter an appeal.
41 bill of exceptions or report late under section eleven of this
42 chapter; establishment of exceptions under section one hundred
43 and seventeen of chapter two hundred and thirty-one; or any

similar matter incidental to the appellate jurisdiction of the full
A3 court for which provision may hereafter be made.

46 No transfer shall be made to the appeals court of the
47 following;
48 (1) Petitions to vacate, or writs or bills to review a judgment
49 or decree of the supreme judicial court, or a writ of audita
50 querela as to a judgment of the supreme judicial court.
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51 (2) Writs of prohibition or mandamus to the supreme judicial
52 court or the appeals court or a judicial officer thereof, or the
53 superintendence of insolvency cases under chapter two hundred
54 and sixteen.
55 (3) Dismissal under section thirteen of chapter fifty-eight Aof
56 appeals from the appellate tax board or stays of execution of
57 sentence after exceptions or appeal under section forty-nine Aof
58 chapter two hundred and seventy-nine.
59 (4) Any matter incidental to the exclusive appellate jurist
60 diction of the full court for which provision may hereafter be
61 made.
62 In any case involving public utility rates, insurance rates, or
63 other matter clearly affecting the public interest or an entire
64 industry, a single justice shall file with the order of transfer a
65 statement of his reasons therefor.
66 The supreme judicial court may also direct any cause or matter
67 to be transferred from a lower court to it in whole or in part for
68 further action or directions, and in case of partial transfer may
69 issue such orders or directions in regards to the part of such cause
70 or matter not so transferred as justice may require.

1 SECTION 3. Chapter 214 of the General Laws is hereby
2 amended by inserting after section 30 the following new
3 section:
4 Section 30A. Interlocutory decree or order, report to appeals
5 court. If, upon making an interlocutory decree or order, a justice
6 of the superior court is of opinion that it so affects the merits of
7 the controversy that the matter ought, before further pro-
-8 ceedings, to be determined by the appeals court, he may report
9 the question for that purpose, and stay all further proceedings

10 except those necessary to preserve the rights of the parties.

1 SECTION 4. Chapter 214 of the General Laws is hereby
2 amended by adding after section 31 the following new section: -

3 Section 31A. Reservation for appeals court. A justice of the
4 superior court by whom a case is heard for final decree may
5 reserve and report the evidence and questions of law therein to
6 the appeals court for consideration; and thereupon like pro-

ceedings shall be had as upon appeals from final decrees.
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1 SECTION 5. Section 30 of chapter 214 of the General Laws is
2 hereby amended by deleting in the first sentence the words “the
3 justice” and inserting in place thereof the words: a justice of
4 the supreme judicial court; by inserting after the words “the full
5 court” the words; or by the appeals court; by inserting after
6 the words “the question” the words: to either court.

S 2 hereby amended by deleting the words “of either court” and
3 inserting in place thereof the words: of the supreme judicial
4 court; and by deleting the words “for the consideration of the
5 full court” and inserting in place thereof the words: to the full
6 court or appeals court for consideration.

1 SECTION 7. Section 28E of chapter 278 of the General Laws
2 is hereby amended by inserting in the second full sentence after
3 the words “to the full court” the words: or to the appeals
4 court.

1 SECTION 8. Section 4of chapter 279 of the General Laws is
2 hereby amended by inserting in the second full sentence after the
3 words “supreme judicial court” the words: - or a justice of the
4 appeals court.

1 SECTION 9. Section 69 of chapter 221 of the General Laws is
2 hereby amended by adding the following sentence:
3 Not more than five deputy sheriffs or court officers shall
4 receive compensation for attendance upon any sitting of the
5 appeals court unless the presiding justice in writing requires the
6 sheriff to procure the attendance for a whole or a portion of such
7 sitting of an additional number.

0 1 SECTION 10. Section 70 of chapter 221 is hereby amended
' 2 by striking out said section and inserting in place thereof the

3 following:
4 Section 70. The sheriffs of Suffolk, Bristol, Hampden, Middle-
-5 sex, Norfolk and Worcester counties may each appoint, subject
6 to the approval of the justices of the superior court, officers for
7 attendance upon the several sessions of the superior court in their
8 respective counties, as follows:

1 SECTION 6. Section 31 of chapter 214 of the General Laws is
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9 For Suffolk, not exceeding four for each session for civil
10 business held with juries; three for each session held without
11 juries; six for the session for criminal business; and four for use as
12 may be necessary; said officers shall be interchanged between the
13 several sessions so as to secure as nearly as may be equal service
14 for all.
15 For Bristol, four for civil and criminal business, and one for
16 civil business only, who shall, when required by the sheriff,
17 attend the sessions of the supreme judicial, appeals or probate
18 court when not in attendance on the superior court.
19 For Hampden, six for civil and criminal business, who shall,
20 when required by the sheriff, attend the sessions of the supreme
21 judicial, appeals or probate court when not in attendance on the
22 superior court.
23 For Middlesex, not exceeding four for each sessions for civil
24 business held with juries; three for each session held without
25 juries, and six for the session for criminal business, who shall,
26 when required by the sheriff, attend the sessions of the supreme
27 judicial, appeals or probate court when not in attendance on the
28 superior court.
29 For Norfolk, six for civil and criminal business, who shall,
30 when required by the sheriff, attend the sessions of the supreme
31 judicial, appeals or probate court when not in attendance on the
32 superior court.
33 For Worcester, for civil or criminal business, such number as
34 may be necessary, who shall also attend upon the sessions of the
35 supreme judicial, appeals, probate and insolvency and land court.
36 Each of said officers shall give to the sheriff appointing him a
37 bond with sufficient sureties, in the sum of fifteen hundred
38 dollars, for the faithful performance of his duties. They shall
39 have the authority of constables to serve venires for jurors and
40 the processes of said courts, and in Worcester county to summon
41 witnesses; and they shall be paid by the county their actual
42 expenses necessarily incurred in making such services.

1 SECTION 11. Section 71 of chapter 221 of the General Laws
2 is hereby amended by inserting immediately after the words
3 “supreme judicial” in the second sentence of said paragraph the
4 word “appeals”.
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SECTION 12. Section 72 of chapter 221 of the General Laws
is hereby amended by striking out said section and inserting in
place thereof the following:

1
T

3
Section 72. Officers appointed as court officers to attend

upon the sessions of the supreme judicial, appeals or superior
court in any county, including chief deputies and the chief court
officer in Hampden, Norfolk and Worcester counties designated
under section seventy-one, shall hold office during good behavior
and until they are removed by the sheriff of the county for
which they were appointed, for cause approved by the justices of
the court for attendance upon which they were appointed. Court
officers appointed to attend upon any of said courts may be
removed for cause approved by the justices of any said courts. In
Suffolk county officers in attendance upon the supreme judicial
court or upon the superior court may be interchanged or
transferred from any of said courts to another by the sheriff,
with the approval in each instance, of the chief justice of the
court to which the transfer is proposed to be made.

4
5
6
7
8

10
u
12
13
14
15
16
17
18

SECTION 13. Section 73 of chapter 221 of the General Laws
is hereby amended by inserting immediately after the words
“supreme judicial” in the first sentence of said section the words
“or appeals”.

1
i

3
4

SECTION 14. Section 75 of chapter 221 is hereby repealed
and the following section is inserted in place thereof:

1
i

The compensation of deputy sheriffs not on salary and of
constables for attendance upon the supreme judicial, appeals,
superior or probate court, or upon the sessions of the county
commissioners, shall be paid by the respective counties, except
that for attendance upon the supreme judicial or appeals court in
Suffolk County when said courts are sitting for the Common-
wealth it shall be paid by the Commonwealth.

3
4
5
6
7
8

i

SECTION 15. Section 76 of chapter 221 of the General Laws
is hereby amended by inserting after the second sentence of said
section the following two sentences:

1

3
4 The messenger to the justices of the appeals court in said

county shall be appointed by the justices of said court and shall5
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6 also act as clerical assistant of said justices. His salary shall be
7 established by the justices of said court and shall be paid by said
8 county.

1 SECTION 16. Section 77 of chapter 221 of the General Laws
2 is hereby amended by inserting immediately after the words
3 “supreme judicial” the word “appeals”.

1 SECTION 17. Section 80 of chapter 221 of the General Law
2 is hereby amended by striking out said section and inserting u.

3 place thereof the following:
4 Section 80. Court officers receiving stated salaries and deputy
5 sheriffs in attendance upon the supreme judicial, appeals or
6 superior court in Suffolk, Middlesex, Bristol, Hampden, Norfolk
7 and Worcester counties shall while on duty in said courts, wear
8 uniforms which shall be designated by the sheriff of the county.
9 Such uniforms for court officers aforesaid in attendance upon

10 said courts in Middlesex, Bristol, Hampden, Norfolk or Worcester
11 County or upon the supreme judicial, appeals or superior court in
12 Suffolk County shall be furnished at the expense of their
13 respective counties.


