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By Mr. Smith of Lynn, petition of James E. Smith and Mimie B.
Pitaro that cities and towns be authorized to acquire air rights over
certain state highways. Transportation.

In the Year One Thousand Nine Hundred and Seventy-Two.

An Act concerning the disposition of certain air rights.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION I. Section 7L of chapter 81 of the General Laws
2 is hereby amended by inserting after the first sentence the
3 following sentences: The city or town wherein any such air
4 rights are located shall have a right of first refusal to lease such
5 air rights from the department upon the same terms and
6 conditions as they are offered to any other prospective lessee.
7 Said right of first refusal may be exercised at any time within a
8 period of not less than thirty days following receipt by the city
9 or town of written notification from the department, which

10 notification shall specify the location of the air rights to be
11 offered for lease and terms and conditions thereof.

1 SECTION 2. Said section 7L is hereby further amended by
2 adding at the end thereof the following paragraph:
3 Anything in this section to the contrary notwithstanding, no

» 4 air rights over any state highway shall be leased except pur-
-5 suant to a plan for the development of said air rights which has
6 been approved by the city council, in the case of a city having
7 a plan D or E charter, by the mayor, in the case of any other
8 city, or by the selectmen, in the case of a town, of the city or
9 town wherein said air rights are located. Said development plan

10 may include provision for the lease of air rights to said city or
11 town with no rental charge, provided that said air rights must
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12 be used for a public purpose of said city or town and may not
13 be subleased thereby to any nonpublic agency or person.

1 SECTION 3. Section 3of chapter 161 A of the General Laws
2 is hereby amended by adding at the end thereof the following
3 paragraph:
4 The authority may lease at one time or from time to time
5 for a term or terms not to exceed ninety-nine years, upon sucl^f6 terms and conditions as the authority in its discretion deems
7 advisable, air rights over rapid transit and other transportation
8 facilities owned or used by the authority, including rights for
9 support, access, utilities, light and air, for such nontransporta-

-10 tion purposes as, in the opinion of the authority, will not
11 impair the construction, full use, safety, maintenance or repair
12 of the transportation facilities involved. The city or town
13 wherein any such air rights are located shall have a right of
14 first refusal to lease such air rights from the authority upon the
15 same terms and conditions as they are offered to any other
16 prospective lessee. Said right of first refusal may be exercised
17 at any time within a period of not less than thirty days
18 following receipt by the city or town of written notification
19 from the authority, which notification shall specify the loca-

-20 tion of the air rights to be offered for lease and the terms and
21 conditions thereof. Any lease granted under this paragraph
22 may, with the consent of the authority, be assigned, pledged or
23 mortgage may be foreclosed by appropriate action. The con-
-24 struction or occupancy of any building or other thing erected
25 or affixed under any lease under this paragraph shall be subject
26 to the building, fire, garage, health and zoning ordinances,
27 by-laws, rules and regulations applicable in the city or town in
28 which such building or other thing is located. Any building, or
29 other thing erected or affixed under any such lease under this^30 paragraph shall be taxed to the lessee thereof or his assigns in
31 the same manner and to the same extent as if such lessee or his
32 assigns were the owners of the land in fee; provided that no
33 part of the value of the land shall be included in any such
34 assessment. Any such leasehold estate may be sold or taken by
35 the collector of taxes of the city or town in which the said
36 leasehold estate is situated for the nonpayment of any taxes
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37 assessed as aforesaid in the manner provided by law for the sale
38 or taking of real estate for nonpayment of local taxes. Said
39 collector shall have for the collection of taxes assessed under
40 this paragraph all other remedies provided by the General Laws
41 for the collection of taxes by collectors of cities and towns.
42 The authority shall include in any lease of such air rights a
43 provision whereby the lessee agrees, in the event that the

v44 foregoing tax provision is determined by a court of competent
45 jurisdiction to be inapplicable, to pay annually to the city or
46 town in which the building or other thing leased is located, a
47 sum of money in lieu of taxes which would otherwise be
48 assessed in such year. Each lease made pursuant to this para-
-49 graph shall require that the lessee file with the authority a
50 statement under oath containing the names and addresses of
51 the officers and directors, in the case of a corporation, and in
52 the case of a partnership or other voluntary association, the
53 name and address of all persons having a financial or beneficial
54 interest in said lease. The lessee shall within thirty days after
55 any change in the said officers or directors, or of persons
56 holding any such interest file a corrected statement under oath
57 with the authority. No billboards shall be erected under the
58 provisions of this paragraph. Two independent and qualified
59 appraisers shall be appointed by the authority to determine the
60 fair rental value of any premises to be leased under the pro-
-61 visions of this paragraph. The provisions of paragraph (C) of
62 section five shall not apply to any lease under the provisions of
63 this paragraph.
64 Anything in this section to the contrary notwithstanding, no
65 air rights over land of the authority shall be leased except
66 pursuant to a plan for the development of said air rights which
67 has been approved by the city council, in the case of a city

having a plan D or E charter, by the mayor, in the case of any
69 other city, or by the selectmen, in the case of a town, of the
70 city or town wherein said air rights are located. Said develop-
-71 ment plan may include provision for the lease of air rights to
72 said city or town with no rental charge, provided that said air
73 rights must be used for a public purpose of said city or town
74 and may not be subleased thereby to any nonpublic agency or
75 person. If this paragraph is held by a court of competent
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76 jurisdiction to be invalid as it applied to property of the
77 authority prior to the effective date thereof, said paragraph
78 shall be construed to apply only to property acquired after said
79 effective date.

1 SECTION 4. Chapter 465 of the acts of 1956 is hereby
2 amended by inserting after section 7 the following section;
3 Section 7A. Air Rights. The Authority may lease at one
4 time or from time to time for a term or terms not to exceed
5 ninety-nine years, upon such terms and conditions as the
6 authority in its discretion deems advisable, air rights over pro-
-7 jects of the authority, including rights for support, access,
8 utilities, light and air, for such nontransportation purposes as,
9 in the opinion of the authority, will not impair the construc-

-10 tion, full use, safety, maintenance or repair of the projects
11 involved. The city or town wherein any such rights are located
12 shall have a right of first refusal to lease such air rights from
13 the authority upon the same terms and conditions as they are
14 offered to any other prospective lessee. Said right of first
15 refusal may be exercised at any time within a period of not
16 less than thirty days following receipt by the city or town of
17 written notification from the authority, which notification shall
18 specify the location of the air rights to be offered for lease and
19 the terms and conditions thereof. Any lease granted under this

20 paragraph may, with the consent of the authority, be assigned,
21 pledged or mortgaged and in lieu of such pledge or mortgage
22 may be foreclosed by appropriate action. The construction or
23 occupancy of any building or other thing erected or affixed
24 under any lease under this paragraph shall be subject to the
25 building, fire, garage, health and zoning ordinances, by-laws,
26 rules and regulations applicable in the city or town in which
27 such building or other thing is located. Notwithstanding any
28 general or special law to the contrary, including section seven-
-29 teen of this chapter, any building, or other thing erected or
30 affixed under any such lease under this paragraph shall be taxes
31 to the lessee thereof or his assigns in the same manner and to
32 the same extent as if such lessee or his assigns were the owners
33 of the land in fee; provided that no part of the value of the
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34 land shall be included in any such assessment. Any such lease-
-35 hold estate may be sold or taken by the collector of taxes of
36 the city or town in which the said leasehold estate is situated
37 for the nonpayment of any taxes assessed as aforesaid in the
38 manner provided by law for the sale or taking of real estate for
39 nonpayment of local taxes. Said collector shall have for the
40 collection of taxes assessed under this paragraph all other
V remedies provided by the General Laws for the collection of

42 taxes by collectors of cities and towns. The authority shall
43 include in any lease of such air rights a provision whereby the
44 lessee agrees, in the event that the foregoing tax provision is
45 determined by a court of competent jurisdiction to be inappli-
-46 cable, to pay annually to the city or town in which the
47 building or other thing leased is located, a sum of money in
48 lieu of taxes which would otherwise be assessed in such year.
49 Each lease made pursuant to this paragraph shall require that
50 the lessee file with the authority a statement under oath
51 containing the names and addresses of the officers and direc-
-52 tors, in the case of a corporation, and in the case of a
53 partnership or other voluntary association, the name and
54 address of all persons having a financial or beneficial interest in
55 said lease. The lessee shall within thirty days after any change
56 in the said officers or directors, or of persons holding any such
57 interest file a corrected statement under oath with the author-
-58 ity. No billboards shall be erected under the provisions of this
59 paragraph. Two independent and qualified appraisers shall be
60 appointed by the authority to determine the fair rental value
61 of any premises to be leased under the provisions of this
62 paragraph.
63 Anything in this section to the contrary notwithstanding, no
£4 air rights over land of the authority shall be leased except
$7 pursuant to a plan for the development of said air rights which

66 has been approved by the city council, in the case of a city
67 having a plan D or E charter, by the mayor, in the case of any
68 other city, or by the selectmen in the case of a town of the
69 city or town wherein said air rights are located. Said develop-
-70 ment plan may include provision for the lease of air rights to
71 said city or town with no rental charge, provided that said air
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72 rights must be used for a public purpose of said city or town
73 and may not be subleased thereby to any nonpublic agency or
74 person. If this paragraph is held by a court of competent
75 jurisdiction to be invalid as it applies to property of the
76 authority acquired prior to the effective date thereof, said
77 paragraph shall be construed to apply only to property
78 acquired after said effective date.

I
1 SECTION 5. Section 15A of chapter 354 of the acts of
2 1952, as added by section 1 of chapter 505 of the acts of
3 1963, as amended, is hereby amended by inserting after the
4 first sentence the following sentences: The city or town
5 wherein any such air rights are located shall have a right of
6 first refusal to lease such air rights from the Authority upon
7 the same terms and conditions as they are offered to any other
8 prospective lessee. Said right of first refusal may be exercised
9 at any time within a period of not less than thirty days

10 following receipt by the city or town of written notification
11 from the Authority, which notification shall specify the loca-
-12 tion of the air rights to be offered for lease and the terms and
13 conditions thereof.

1 SECTION 6. Said section 15A is hereby further amended by
2 striking out the second paragraph.

1 SECTION 7. Said section 15A is hereby further amended by
2 striking out in the fourth paragraph the words “respecting land
3 outside the territorial limits of the City of Boston.”

1 SECTION 8. Said section 15A is hereby further amended by
2 inserting at the end thereof the following paragraph:
3 Anything in this section to the contrary notwithstanding,
4 air rights over land of the authority shall be leased except
5 pursuant to a plan for the development of said air rights which
6 has been approved by the city council, in the case of a city
7 having a plan D or E charter, by the mayor in the case of any
8 other city, or by the selectmen, in the case of a town, of the
9 city or town wherein said air rights are located. Said develop-

-10 ment plan may include provision for the lease of air rights to
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said city or town with no rental charge, provided that said air
rights must be used for a public purpose of said city or town
and may not be subleased thereby to any nonpublic agency or
person. If this paragraph is held by a court of competent
jurisdiction to be invalid as it applies to property of the
authority acquired prior to the effective date thereof, said
paragraph shall be construed to apply only to property ac-
quired after said effective date.
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