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Department of Natural Resources
Leverett Saltonstall Building, 100 Cambridge Street, Boston 02202

To the Honorable Senate and House

of Representatives:

The General Court adopted the following measure in the form
of Chapter 47, Resolves of 1971.
Resolved, That the department of natural resources, through
its division of marine fisheries, is hereby authorized and
directed to make an investigation and study of the subject
matter of current senate documents numbered 795, relative to
encouraging aquaculture, and 796, permitting better marine
fisheries management.

In accordance with the foregoing resolve the Department of
Natural Resources submits the report attached, with early action
recommendations and recommendations for legislation.
Respectfully submitted,

ARTHUR W. BROWNELL,
Commissioner.
it
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PART I

Background information relative to the desirability of Aquaculture
as a potential industry for the Commonwealth. (Senate Document
795
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AQUACULTURE

Aquaculture can be broadly defined as; “Any directed effort by
man to increase the yields of plants and animals in either fresh
water or salt water.” In essence, aquaculture is the farming of
water as opposed to agriculture, the farming of land.
There has been a great deal of discussion concerning the
potential significance of aquaculture as it relates to Massachusetts,
coastal areas. This interest has been generated partially as a resu.
of successful projects elsewhere in the country and other parts of
the world and partially as a result of the need for a viable new
industry in Massachusetts.
The technology presently exists to make certain types of aquaculture economically feasible in New England. Although aquacultural ventures involving shrimp, lobster, trout and other fish
have achieved some degree of success in other parts of the world,
it is believed that propagation of oysters, clams, quahogs and
scallops stand the most chance of immediate success in the coastal
waters of Massachusetts. Indeed, shellfish aquaculture is already
proving itself on a small scale at a few locations within the
Commonwealth.
Assuming economic feasibility one must then ask whether this
potential industry should be encouraged or discouraged by the
Commonwealth. Certainly, aquaculture should be discouraged if its
growth will, in any way, harm those local fishermen making a
living from the same species. The Department has investigated
many sources of information relative to aquaculture and has come
to the conclusion that such operations will benefit large segments
of the population without doing any harm to the existing shellfish
industry. A one hundred thirty-eight page treatise entitled
“Possible Methods of Improving the Shellfish Industry of Martha’s
Vineyard, Dukes County, Massachusetts” by G. C. Mathieson and
R. C. Toner provide part of the basis for this conclusion. (K
Mathieson is presently operating an aquacultural enterprise in Wareham, Massachusetts which specializes in the propagation of
oysters.) After discussing the process of raising juvenile oysters in a
hatchery and transferring them to natural conditions during later

states of development, they state;
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“For these reasons, and because we have a reasonably good
estimate on the percentage survival to maturity of hatchery-raised
oysters, it is our belief that, at the present time at least, maximum
rewards from a hatchery operation would be obtained through
oyster culture.
As described under (a), above, the cost of constructing and
equipping a hatchery, excluding cost of land, would approximate
�6O thousand dollars. Annual operating expenses, as outlined, would
oe estimated at a maximum of $19,200.00; if the hatchery was
operated for 180 days during the year, annual salaries would total
approximately $17,500,00. Therefore, once the hatchery was constructed and equipped, the annual operating budget should approximate $36,700 per year.”
. . . “In our judgment, the establishment of an oyster hatchery in
Dukes County could be of potentially great benefit to the
County’s overall economy. As we have seen, the oyster is an
“off-season” crop, enjoying market demand at a time of year when
other sources of revenue are limited. Market prices for oysters is
stable, with every indication that the price will continue to rise as
national supply continues to fail to meet demand. A large proportion of the thousands of acres of shellfish areas in the County
are suitable for oyster culture. Once planted, oysters are stationary,
self-feeding, and may be harvested readily without the need of
expensive gear, even in relatively deep water.
Perhaps the most immediate public benefit would derive from a
hatchery that was operated and maintained as a regional public
service. This type of facility would be somewhat analogous in
function to the State Lobster Hatchery in Oak Bluffs, where
lobsters are raised and eventually distributed in various waters of
the Commonwealth. In this case, however, the oysters that were
produced would be planted in the waters of Dukes County only.
We believe that such a facility could be operated on a financially
self-supporting basis, if the seed oysters produced were sold at cost
to the Towns, private individuals, or both. For example, we have
estimated an annual production of 1 5 million spat, which, at 20%
survival, would approximate 10,000 bushels. At an annual
price of
operating cost of roughly $36,700 for the facility, the
the fact
each spat would approximate 0.2 cents apiece. In view of
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that one out of 5 spat should mature into a marketable oyster
worth 4 cents to the fisherman, a price of 0.2 cents per seed seems
reasonable. Although the possibility exists that the cost of
producing 15 million seed may be somewhat higher than estimated,
there is, conversely, the possibility that it may be lower.
There is a definite question as to whether the seven Towns of
Dukes County would each actually invest an average of $5,000 per
year in oysters. This amount exceeds what is normally appropriated for shellfish propagation each year. It would be hoped
that at least a fair percentage of the oysters would be sold to
private individuals interested in establishing their own oyster farm.
Although private shellfish beds, or grants, do exist in Dukes
County, the subject is sufficiently controversial and important to
warrant discussion further in this Report.
Regardless of whether the oysters are planted on public or on
private grounds, the most direct and immediate beneficiaries from
such a project are those who eventually harvest the oysters for
market. During the past 10 years, the total value of the County’s
shellfisheries has averaged $182,000 per year. We have estimated
that the annual returns from a hatchery operation should approximate $120,000, amounting to a 65% increase each year in
total value of shellfish. This would imply a commensurate increase
in employment opportunities, or at least a comparable increase in
individual income.
As the volume in shellfish production increases, others who are
not directly involved in harvesting would benefit also. Included in
this group are the buyers and distributors, i.e., the middleman,
who profit directly from, and in proportion to, the amount of
shellfish produced.
Finally, the reproductive potential of natural areas will be
increased. For every oyster that is planted and allowed to mature in

favorable areas, the chances that successful natural reproduction
may occur are increased by perhaps a small but significant amount.
The natural resource is no longer simply being exploited but,
rather, farmed on a systematic basis. As the resource is developed,
the shellfish economy increases.”
It should be noted that this report was published in 1966. The
prices of oysters have risen considerably since that time.
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It is not possible to juxtapose the above quoted analysis to all
other species of shellfish or all other locations along the Massachusetts coastline. It is fair to say, however, prospects for scallops and
quahogs generally look promising and in many areas of Massachusetts can only help the local shellfishermen and economy.
There must be a constant and growing demand for seafood
products in order to absorb the increased supply created by aquaTherefore, a few words should be said about general
patterns of seafood consumption. A 1971 bulletin published by the
Maine State Planning Office entitled “Maine Coastal Resources
Renewal” provides some statistics on this subject. “Per capita
consumption of fish and shellfish in the United States is growing
steadily. Generally this may be attributed to inflation of meat
prices, technological advances in preserving, packaging and transporting of ocean products, and the introduction of products easily
prepared at home, such as “fish sticks”. This report goes on to
point out that the immediate regional market for Maine products is
New England, the middle Atlantic States and the Eastern North
Central States (the same is, of course, true of Massachusetts).
Respective growth rates for these three regions of the past 10 years
were 8.6, 8.3, and 9.1. These areas are the most densely populated
in the nation and the populations will continue to increase aggregate demand for seafood products.
In summary, shellfish aquaculture with a particular emphasis on
oysters is economically feasible, beneficial to the local economy
and desirable to meet an expected increased demand. Therefore,
the Massachusetts Department of Natural Resources recommends
and suggests the following changes in Chapter 130 of the General
Laws in order to encourage this promising new industry.

culture.

>
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PART II
Suggested legislative changes in Chapter 130 of the General Laws
necessary for encouragement of Aquaculture.
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AN ACT TO ENCOURAGE AQUACULTURE

SECTION 1. Chapter 130 of the General Laws is hereby
amended by inserting after section 17A the following new
section:

*

Notwithstanding the provisions of sections forty-one through
forty-four, inclusive, sixty-nine, seventy, seventy-one and seventytwo, the Director may, by issuance of a written permit under such
terms and conditions as he may impose, authorize the possession
of fish at any season and of any size for purposes of propagation,
rearing, harvesting or sale in connection with an aquacultural enterprise in which the fish being so propagated, reared and harvested
are kept separate from natural stocks of the same species.
SECTION 2. Section 57 of chapter 130 of the General Laws
added by chapter 598 of the acts of 1941, is hereby amended by
striking the first paragraph thereof and inserting in place thereof
the following new paragraph:
The city council of a city or the selectmen of any town when so
authorized by their town may, upon written application therefor
and after public notice and hearing thereon as provided in section
sixty, grant to any person a license for a period not exceeding ten
years to plant, grow, and take shellfish and to plant cultch for the
purpose of catching shellfish seed, in such city or town at all times
of the year, in, upon or from a specific portion of Hats or land
under coastal waters, provided the division of marine fisheries shall,
after inspection, certify that the license and operation thereunder
would cause no substantial adverse effect on the natural shellfish
resources of the town, and provided further, no license shall be
issued for any area then or within two years prior thereto, closed
for municipal cultivation under the provisions of section fifty-four.
Licenses under this section shall be issued upon forms supplied by
such cities and towns and upon such terms and conditions and
subject to such regulations as the city council oi selectmen issuing
the same shall deem proper, but not so as to impair the private
waters, and
rights of any person or to materially obstruct navigable
or creeks
waters,
the
flats
they shall describe by meets and bounds
-

>

covered thereby.
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SECTION 3. Section 58 of said chapter 130, added by chapter
598 of the acts of 1941, is hereby amended by inserting after the
word “transferred”, the first time it appears in said section, the
following words: with the approval of the city council or selectmen.

SECTION 4. Section 59 of said chapter 130, added by chapter
598 of the acts of 1941, is hereby amended by striking out
words “a request that the territory be surveyed and a plan thereof
made, if the same has not already been done” and inserting in
a surveyed plan.
place thereof the following words:
SECTION 5. Section 61 of said chapter 130, added by chapter
598 of the acts of 1941, is hereby amended by striking out the
first sentence thereof.
SECTION 6. Section 62 of said chapter 130, added by said
chapter 598, is hereby amended by striking out in the third
sentence, the following words;
in making such survey and plan
and.
SECTION 7. Section 64 of said chapter 130, added by said
chapter 598, is hereby amended by striking out the words “not
less than one nor more than five” and inserting in place thereof
the following words:
“not less than five nor more than twentyfive dollars per acre, or part thereof”.
SENATE 795

SECTION 8. Section 65 of said Chapter 130, added by chapter
598 of the acts of 1941, is hereby amended by striking out the
words “twenty-five” in line 9 and inserting in place thereof th«J
word “one hundred”. Said section 65 is hereby further amended
by striking out the word “fifty” in line 10 and inserting in place
thereof the words “two hundred and fifty”. Said section 65 is
hereby further amended by striking out the word “may” in line 13
and inserting in place thereof the word “shall”.
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SECTION 9. Chapter 130 of the General Laws is hereby
amended by inserting after section 68 the following new
sections:

Section 68A.
The director, with the approval of the coma
missioner, upon
written application accompanied by plans
sufficient to show the intended work, and after a public hearing in
the city or town in which the waters are located, may grant to any
person an aquaculture license to grow shellfish by means of racks,
rafts, or floats in waters of the Commonwealth below the line of
extreme low water provided the division, after inspection certifies
that the license and operation thereunder would cause no adverse
effect on the shellfish or other natural resources of the town. Said
license shall be for a period of not more than ten years and may
be renewed for similar periods after a public hearing in the community. Said license, to be for such fee as the director may
specify, may contain terms and conditions and may be revoked for
failure to comply therewith or for lack of substantial use of the
licensed area. Said license may be transferred with the approval of
the director and commissioner. Said licensee shall have the right to
the exclusive use of the lands and waters within one hundred feet
of said racks, rafts or floats for the purposes of growing shellfish
thereon, and the licensee shall plainly mark the boundaries of said
area. The division shall permit, as a condition of the license, such
public uses of said waters and lands as are compatible with the
aquacultural enterprise. No person without the consent of the
licensee and unless permitted by the terms of the license, shall take
shellfish from the licensed lands or waters, or from said racks, rafts
or floats, or in any way disturb the growth of the shellfish
thereon, or discharge any substance which may directly or indirectly injure the shellfish upon said racks, rafts or floats, or
willfully injure, deface, destroy, remove or trespass upon said
.racks, rafts or floats or any mark or bound used to define the
extent of any shellfish license, or tie or fasten any boat or vessel
thereto. Any person performing any act described in the preceding
sentence shall be liable in tort for treble damages and costs to the
licensee or transferee injured by such act. Nothing in this section
shall excuse the licensee from complying with other laws concerning interference with navigation.
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PART 111

Detailed section-by-section explanation of the legislation suggested
in Part 11. Includes present wording of each section followed by
suggested amendments, followed by the reasoning behind each
amendment.
Language which has been deleted is delineated by a line through it.
New language added is delineated by underlining.
Comments on each addition are bracketed.
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SECTION 178
Notwithstanding the provisions of sections forty-one through
forty-four inclusive, sixty-nine, seventy, seventy-one and seventytwo, the director may, by issuance of a written permit under such
terms and conditions as he may impose, authorize the possession
of fish at any season and of any size for purposes of propagation,
rearing, harvesting or sale in connection with an aquacultural enterprise in which the fish being so propagated, reared, and harvested are
kept separate from natural stocks of the same species.
This new section grants the director the power to eliminate
unrealistic possession and size regulations for aquacultural ventures
so long as the fish so propagated are kept separate from natural
stocks of the same species.
SECTION 57. LICENSES GRANTED BY CITIES AND
TOWNS: APPLICATIONS: NOTICE AND HEARING: QUALIFICATIONS: FORMS.
The aldermen or city council of

any city, or-

provided in section sixty-,-grant to any per
.

to a firm composed

persons thereof, or to- a corporation the entire cay
wned—by—su ch—persons,—a —heerrse—for—a—period—not
-plant, urow, dig

*

and take-st
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granted under corresponding
or te
provisions of earlier laws
of-tM
The city council of a city or the selectmen of any town when so
authorized by their town may, upon written application thereof
and after public notice and hearing thereon as provided in section
sixty, grant to any person a license for a period not exceeding ten
years to plant, grow, and take shellfish and to plant shells for the
purpose of catching shellfish seed, in such city or town at all times
of the year, in, upon or from a specific portion of flats or land
under coastal waters, provided the division of marine fisheries shall,
after inspection, certify that the license and operation thereunder
would cause no substantial adverse effect on the natural shellfish
resources of the town, and provided further no license shall be
issued for any area then or within two years prior thereto closed
to municipal cultivation under the provisions of section fifty-four.
Licenses under this section shall be issued upon forms supplied by
such cities and towns and upon such terms and conditions and
subject to such regulations as the city council or selectmen issuing
the same shall deem proper, but not so as to impair the private
rights of any person or to materially obstruct navigable waters, and
they shall describe by meets and bounds the waters, flats or creeks
covered thereby.

This proposed paragraph amends section 57 in several important
ways. It eliminates the residency and voter registration requirements for individuals proposing to engage in aquaculture as well as
the restriction that the entire capital stock of an aquacultural
corporation must be owned by registered voters of the town. It
lengthens the five year license period to ten years. Only aquacultural ventures on flats or land under coastal waters are contemplated by this section. The requirement that no license be
granted in an area where a substantial natural shellfish bed exists
has been replaced by a certification by the division of marine
fisheries that the granting of a license will cause no substantial
adverse effect on the natural shellfish resources of the town.
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SECTION 58. TRANSFER OR RENEWAL OF LICENSES.
Any license granted under section fifty-seven or corresponding
provisions of earlier laws may be transferred with the approval of
the city council or selectmen to any person to whom it might
originally have been granted, and, whether or not so transferred,
may, within two years before the expiration of its then current
be renewed for a further term of not exceeding fifteen years
trom the expiration of the original term. The provisions of this
chapter or of corresponding provisions of earlier laws applicable to
the original issuance of such license shall, so far as apt apply to a
transfer or a renewal thereof hereunder.
Inserting this proposed phrase in section 58 will add a stronger
measure of control over license transfers.

SECTION 59. APPLICATION FOR LICENSE; REQUEST FOR
SURVEY AND PLAN.

Any person, firm or corporation qualified as provided in section
fifty-seven and desiring to obtain a license thereunder shall present
to the aldermen or selectmen a written application setting forth
the name and residence of the applicant, a reasonably definite
description of the desired territory, and a request that the territory
been doneT a surveyed plan
granted to the applicant.

,

same has not already
and a request that such license be

This amendment to section 59 is intended to place the onus ot
survey requirements on the applicant instead of the town.
SECTION 60. HEARING ON ISSUANCE OF LICENSE; NOTICE
PUBLICATION.

No license referred to in section fifty-seven shall be granted,
or renewed until after a public hearing, due notice of
which has been posted in three or more public places, and published
in a newspaper, if any, published in the city or town where the
territory described in the application is situated at least ten days
before the time fixed for the hearing, stating the name and
residence of the applicant or transferee, as the case may be, the
date of the filing of the application for such license, transfer or
renewal, and the location, area and description of said territory.

HOUSE
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SECTION 61. SURVEY AND PLAN OF TERRITORY COVERED
LICENSE; MARKING TERRITORY: MAINTENANCE OF
MARKINGS.

within which su

&

I

without charge locate and murk-upon the grounrtie licensed premises and shall cause to be mark*

y of sucThe licensee
clerk ■4l
upon receiving the license shall cause the territory covered thereby
to be plainly marked out by monuments, marks or ranges and by
stakes or buoys, with the number of his license painted in figures
at least two inches in height in a conspicuous place on each of said
stakes or buoys or on flags attached thereto, which shall be
maintained by him or his transferee during the term of the license
or of any renewal thereof. Failure to place or reasonably to
maintain the same shall be sufficient cause for revocation of the
license.

town

The first sentence of section 61 is eliminated to place the survey
requirement on the applicant.
SECTION 62. RECORDS OF LICENSED AREAS, LICENSES
GRANTED. TRANSFERS AND RENEWALS; RECORDING: FEE;
INSPECTION OF RECORDS.
The aldermen, city council or selectmen shall keep in their
offices, plans showing all such licensed areas, and, in a book
devoted to that purpose only, a record of each license granted and
of all transfers or renewals thereof, which shall include the name
and residence of the licensee or transferee, the dates of issue,
transfer, renewal and expiration thereof, and a copy of the de„
scription of the licensed areas as the same appears in the licensß
Each license, and all transfers or renewals thereof, shall forthwith
alter the granting or approval thereof be transmitted by the board
so granting or approving the same to the city or town clerk, who
shall record the same in a book kept especially therefor in his
office. The licensee or transferee shall within thirty days after such
issue or approval pay to said clerk for each license or renewal
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issued or transfer approved one dollar for such recording and for
each license issued shall also pay four dollars as reimbursement of
said city or town for the cost incurred in making such survey and
plan --and in granting said license, a record of which payment shall
forthwith be entered upon said record by said clerk, and such
license, transfer or renewal shall not take effect until said fees are
paid and entry thereof made as aforesaid. Said records shall be
open to public inspection at all reasonable times. Forms for such
and for the transfer or renewal of the same shall be
provided by the aldermen, city council or selectmen at the expense
of their city of town.
This amendment to section 62 makes the applicants payment for
general costs incurred and not for survey costs.

license

SECTION

63. EXCLUSIVE RIGHTS OF LICENSEES OR
TRESPASS ON LICENSED AREA; TREBLE

TRANSFEREES;

DAMAGES.
The licensee or transferee, or his legal representatives, shall, for
the purposes set forth in section fifty-seven and in accord with the
terms set forth in said license, have during the term of the license
or of any renewal thereof the exclusive use of the waters, Hats or
creeks described in the license, and the exclusive right to take all
shellfish therefrom during the time therein specified, notwithstanding any regulations made by the aldermen, city council or
selectmen of the city or town, subsequent to the issuance of such
license or to the renewal thereof, as the case may be, provided,
that this section shall not be construed to authorize any taking
prohibited by law. The licensee or transferee, or his legal representatives, may in tort recover treble damages ot any person who
without his or their consent, unless otherwise authorized by law or
by lawful regulation so to do, digs or takes shellfish ol any kind,
or shells, from such waters, flats or creeks, or disturbs the same
thereon, during the continuance ot the license or ol any renewal

>

thereof.

SECTION 64. ANNUAL FEE

FOR LICENSE;

NON-PAYMENT.

Every such licensee or transferee shall pay to the city or town,
city council or
on or before a date to be fixed by the aldermen,

20
selectmen, an annual
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fee of

not less than five nor more than twenty-five dollars per acre, or
part thereof. If any such fee is not paid within six months after it
becomes due the license shall thereupon be forfeited.

It is felt that these new fee provisions are necessary to require
grant-holders to adequately work their grants.
SECTION 65. ANNUAL REPORT OF SHELLFISH PLANTED,*
PRODUCED AND MARKETED; ESTIMATE OF GROWING
SHELLFISH; FORFEITURE FOR DEFICIENCY.

Every licensee or transferee of a license referred to in section
fifty-seven shall submit on oath on or before October twentieth in
each year to the aldermen, city council or selectmen of the city or
town wherein the territory covered by the license is situated a
report of the total number of bushels of each kind of shellfish
planted, produced or marketed during the preceding year upon or
from such territory, and an estimate of the total number of
bushels of each kind of shellfish at the time of such report planted
or growing thereon; and if the total amount then thereon falls
below the market value of twenty five one hundred dollars per acre
within the first two years of the term of said license, or below the
market value ot -frfty two hundred and fifty dollars per acre per
year for any three consecutive years thereafter, said value to be
determined by the aldermen, councilmen or selectmen by such
reasonable method as they deem best, they -may- shall declare the
license to be forfeited; whereupon the licensed premises, with all
shellfish then thereon, shall revert to the city or town wherein
situated.

These fees are raised for the same reason as those in Section 64.
SECTION 66. DESTRUCTION OR REMOVAL OF MARKS OR
BOUNDS; DOUBLE DAMAGES.

Whoever wilfully injures, defaces, destroys or removes any mark
or bound used to define the extent of any shellfish
license or
grant, or places any unauthorized mark thereon, or
ties or fastens

J
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any boat or vessel thereto, shall be punished by a
fine of not less
than three nor more than twenty dollars and shall be liable in tort
for double damages and costs to the licensee or transferee injured
by such act.

\

67. TAKING
SECTION
SHELLFISH FROM
GROUNDS OR BEDS WITHOUT CONSENT.

LICENSED

Whoever works a dredge, oyster tongs or rakes, or any other
implement for the taking of shellfish of any description upon any
shellfish grounds or beds covered by a license granted under
section fifty-seven or corresponding provisions of earlier laws, or in
any way disturbs the growth of the shellfish thereon, or whoever
discharges any substance which may directly or indirectly injure
the shellfish upon any such grounds or beds, without the consent
of the licensee or transferee, as the case may be, or whoever, while
upon or sailing over any such grounds or beds, casts, hauls, or has
overboard any such dredge, tongs, rake or other implement for the
taking of shellfish of any description under any pretense or for any
purpose whatever, without the consent of the licensee or
transferee, as the case may be, shall for the first offense be
punished by a fine of not more than twenty dollars or by imprisonment for not more than one month, and for a subsequent
offense by a fine of not more than fifty dollars or by imprisonment for not more than six months.

I

4

r

SECTION 68. DIGGING, TAKING OR CARRYING AWAY
SHELLFISH FROM LICENSED WATERS, FLATS OR CREEKS
AT NIGHT; VIOLATIONS.
>

I

No person shall dig, take or carry away any shellfish or shells
between one half hour after sunset and one half hour before
sunrise, by any method whatever, from any waters, flats or creeks
as to which a license under section fifty-seven or corresponding
provisions of earlier laws is outstanding. A licensee or transferee of
such a license violating this section shall, in addition to all other
penalties provided, forfeit his license and the shellfish remaining on
the licensed premises.
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annual fee of

less than five nor more than twenty-five dollars per acre, or
part thereof. If any such fee is not paid within six months after it
becomes due the license shall thereupon be forfeited.
It is felt that these new fee provisions are necessary to require
grant-holders to adequately work their grants.
not

SECTION 65. ANNUAL REPORT OF SHELLFISH PLANTED,"
PRODUCED AND MARKETED; ESTIMATE OF GROWING
SHELLFISH; FORFEITURE FOR DEFICIENCY.

Every licensee or transferee of a license referred to in section
fifty-seven shall submit on oath on or before October twentieth in
each year to the aldermen, city council or selectmen of the city or
town wherein the territory covered by the license is situated a

report of the total number of bushels of each kind of shellfish
planted, produced or marketed during the preceding year upon or
from such territory, and an estimate of the total number of
bushels of each kind of shellfish at the time of such report planted
or growing thereon; and if the total amount then thereon falls
below the market value of -twenty-five-one hundred dollars per acre
within the first two years of the term of said license, or below the
market value of -fifty- two hundred and fifty dollars per acre per
year for any three consecutive years thereafter, said value to be
determined by the aldermen, councilmen or selectmen by such
reasonable method as they deem best, they -nwy- shall declare the
license to be forfeited; whereupon the licensed premises, with all
shellfish then thereon, shall revert to the city or town wherein
situated.

These fees are raised for the same reason as those in Section 64.
SECTION 66. DESTRUCTION OR REMOVAL OF MARKS OR
BOUNDS; DOUBLE DAMAGES.
Whoever wilfully injures, defaces, destroys or removes any mark
or bound used to define the extent of any shellfish
license or
grant, or places any unauthorized mark thereon, or ties or fastens

J
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any boat or vessel thereto, shall be punished by a
fine of not less
than three nor more than twenty dollars and shall be liable in tort
toi double damages and costs to the licensee or
transferee injured
by such act.

I

SECTION 61. TAKING SHELLFISH FROM
GROUNDS OR BEDS WITHOUT CONSENT.

LICENSED

Whoever works a dredge, oyster tongs or rakes, or any other
implement for the taking of shellfish of any description upon any
shellfish grounds or beds covered by a license granted under
section fifty-seven or corresponding provisions of earlier laws, or in
any way disturbs the growth of the shellfish thereon, or whoever
discharges any substance which may directly or indirectly injure
the shellfish upon any such grounds or beds, without the consent
of the licensee or transferee, as the case may be, or whoever, while
upon or sailing over any such grounds or beds, casts, hauls, or has
overboard any such dredge, tongs, rake or other implement for the
taking of shellfish of any description under any pretense or for any
purpose whatever, without the consent of the licensee or
transferee, as the case may be, shall for the first offense be
punished by a fine of not more than twenty dollars or by imprisonment for not more than one month, and for a subsequent
offense by a fine of not more than fifty dollars or by imprisonment for not more than six months.
SECTION 68. DIGGING, TAKING OR CARRYING AWAY
SHELLFISH FROM LICENSED WATERS, FLATS OR CREEKS
AT NIGHT; VIOLATIONS.
>

No person shall dig, take or carry away any shellfish or shells
between one half hour after sunset and one half hour before
sunrise, by any method whatever, from any waters, flats or creeks
as to which a license under section fifty-seven or corresponding
provisions of earlier laws is outstanding. A licensee or transferee of
such a license violating this section shall, in addition to all other
penalties provided, forfeit his license and the shellfish remaining on
the licensed premises.
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Whoever violates any provision of this section, or whoever,
without the consent of the licensee or transferee, digs or takes any
shellfish or shells from any waters, flats or creeks described in any
license granted under section fifty-seven, or corresponding provisions of earlier laws, during the continuance of such license or of
any renewal thereof, shall be punished by a fine of not more than
one hundred dollars or by imprisonment for not less than one nor
more than six months, or both.

SECTION 68A.
The director, with the approval of the commissioner, upon a
written application accompanied by plans sufficient to show the
intended work, and after a public hearing in the city or town in
which the waters are located, may grant to any person an aquaculture license to grow shellfish by means of racks, rafts or floats

in waters of the Commonwealth below the line of extreme low
water provided the division, after inspection certifies that the
license and operation thereunder would cause no adverse effect on
the shellfish or other natural resources of the town. Said license
shall be for a period of not more than ten years and may be
renewed for similar period of not more than ten years and may be
renewed for similar periods after a public hearing in the community. Said license to be for such fee as the director may specify,
may contain terms and conditions and may be revoked for failure
to comply therewith or for lack of substantial use of the licensed
area. Said license may be transferred with the approval of the
director and commissioner. Said licensee shall have the right to the
exclusive use of the lands and waters within one hundred feet of
said racks, rafts or floats for the purposes of growing shellfish
thereon, and the licensee shall plainly mark the boundaries of said
area. The division shall permit, as a condition of the license, sue.
public uses of said waters and lands as are compatible with the
aquacultural enterprise. No person without the consent of the
licensee and unless permitted by the terms of the license shall take
shellfish from the licensed lands or waters, or from said racks, rafts
or floats, or in any way disturb the growth of the shellfish
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thereon, or discharge any substance which may directly or indirectly injure the shellfish upon said racks, rafts or floats, or
wilfully injure, deface, destroy, remove or trespass upon said racks,
rafts or floats or any mark or bound used to define the extent of
any shellfish license, or tie or fasten any boat or vessel thereto.
Any person performing any act described in the preceding sentence
shall be liable in tort for treble damages and costs to the licensee
yy transferee injured by such act. Nothing is this section shall
excuse the licensee from complying with other laws concerning
interference with navigation.
The addition of section 68A is intended to allow shellfish
aquaculture by all of the bottom methods presently in use by state
permit only. No venture will be allowed that will adversely affect
the shellfish or other natural resources of the town. Exclusive use
of waters and land thereunder is limited to one hundred feet of
the operation. Boundaries must be clearly delineated and other
compatible uses of the lands and waters involved must be permitted.

The last few sentences are intended to provide protection for
the aquaculturists from trespass, wilful injury and interference.
SECTION

69. SEED

QUAHAUGS,

CLAMS,

OR

OYSTERS,

TAKING OR POSSESSION.

Whoever takes or has in his possession quahaugs or soft-shelled
clams less than two inches in longest diameter or oysters less than
three inches in longest diameter, hereinafter referred to as seed
quahaugs, seed clams or seed oysters, to the amount of more than
five per cent of any batch shall be punished by a fine of not less
} than five nor more than fifty dollars or by imprisonment for not
more than thirty days; provided, that it shall not be unlawful to
take seed quahaugs, seed clams, or seed oysters or have the same in
possession under authority of a permit therefor, which the director
is hereby authorized to grant, for replanting in waters or flats
within the commonwealth.
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SECTION 70. TAKING AND SALE OF SCALLOPS; ADULT
SCALLOPS; CULLING;
RULES AND
SEED
AND
REGULATIONS.

No person shall take from the flats or coastal waters of the
commonwealth scallops, other than adult scallops, or sell or offer
for sale or have in possession such scallops. For the purposes of
this section an adult scallop shall be a scallop with a well-defined
raised annual growth line, and any scallop without such line shall
be deemed a “seed” scallop. Scallops taken from the coastal waters
shall immediately be culled when taken, and all scallops other than
adult scallops shall forthwith be returned alive to the coastal
waters whence taken, but it shall not be unlawful to sell or have in
possession scallops other than adult scallops unavoidably left in the
catch after it has been culled, to the amount of not more than five
per cent of the total catch remaining. All scallops taken in accordance with this section shall betaken ashore in the shell. This and
section seventy-one shall not apply to seed and adult scallops carried
by storm or tide from the natural beds and deposited on beaches
and Hats where, in the opinion of the director, they cannot
survive, but the taking of said seed scallops and the taking and sale
of said adult scallops may be authorized by him at any season of
the year. The director shall promulgate rules and regulations
governing the taking and sale of said seed and adult scallops by
special permits, which he is empowered to issue without fee, or
otherwise so as to present the sale of seed scallops at any time, or
the sale of adult scallops between April first and the following
October first, except as authorized herein. Whoever violates any
provision ot this section shall be fined not less than ten nor more
than fifty dollars and imprisonment of thirty days or both.
*

SECTION 71. CLOSE SEASON ON SCALLOPS.
Except as provided in sections seventy and seventy-three, no
person shall take scallops between April first and the
following
October first from the flats or coastal waters of the commonwealth, or buy or sell or have in possession scallops so taken.

1972]

HOUSE

-

No. 5078

25

Whoever violates any provision of this section shall be punished by
a fine of not less than ten nor more than fifty dollars and
imprisonment for thirty days or both.
SECTION 72. LIMITATION ON CATCH OF SCALLOPS.
No person shall for any purpose take more than a total of ten
pushes of scallops, including shells, in one day, unless authorized
by the director under sections seventy and seventy-three so to do.
Whoever violates any provision of this section shall be punished by
a fine of not less than ten nor more than fifty dollars and
imprisonment for thirty days or both.

>
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PART IV
Background information relative to the need for better Marine
Fisheries management. (Senate Document 796
1971 Legislative
Session.)
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MARINE FISHERIES MANAGEMENT

At present the New England States
have not reached agreement
on uniform size limits for any species of
shellfish. For example,
Massachusetts will not allow possession of quahogsor softshell
clams less than 2 inches in longest diameter or oysters less than 3
inches in longest diameter. On the other hand, Maine has no size
limits for softshell clams and allows possession of quahogs 1-1/2
inches in longest diameter or 1 inch thick. Several of our sister
states to the south (comprising a major part of Massachusetts
shellfish market) set their size limits alternatively by longest
diameter or thickness. It should be pointed out that in most states
either method allows the taking and possession of smaller shellfish
than in Massachusetts. This lack of uniformity has the obvious
effect of forcing part of the market for these species to leave
Massachusetts in favor of those with lower size limits.
The Department of Natural Resources would gladly favor this
result, however, if biological evidence indicated that our larger size
limits are necessary for species reproduction and replenishment.
This has been the Department’s position in regard to lobster but
such is not the case with shellfish. Existing biological data indicates
the present size limits are arbitrary and may be altered, to some
degree, without harm to the species reproductive capabilities.

Further, recent market studies show that certain species of shellfish
such as oysters are more appealing in smaller sizes than are
presently permitted in Massachusetts.
Finally, Massachusetts General Laws established unrealistic size
limits for several species of finfish. Most of the species mentioned
in Section 100 of Chapter 130 (mackerel, shad, squeteague and
Atlantic salmon) do not enter Massachusetts waters until they are
adults and well above the stated size limits. Also the Division of
Fisheries and Game has established its own size limits for Atlantic
salmon (15 inches) which conflicts with the 12 inch limit provided
in Section 100.
The Department feels that regulation ol the species ot tinlish
mentioned in Section 100 can best be accomplished by rules and
purpose.
regulations and that Section 100 no longer serves a useful
ot
Natural
Department
reasons
the
For the aforementioned
Resources

recommends

the following legislation:
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PART V

Suggested legislative changes in Chapter 130 of the General Laws
necessary for improved Marine Fisheries management.
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AN ACT TO PERMIT BETTER MARINE
FISHERIES MANAGEMENT.
SECTION 1. Section 69 of Chapter 130 of the General Laws as
amended by chapter 201 of the acts of 1959, is hereby further
amended by striking out said section and inserting in place thereof
the following section:
Section 69. Whoever takes or has in his possession quahogs,
soft-shelled clams or oysters of a size less than that prescribed by
the Director under section seventeen A of this chapter, hereinafter
referred to as seed quahogs, seed clams or seed oysters, to the
amount of more than five percent of any batch shall be punished
by a fine of not less than five nor more than fifty dollars or by
imprisonment for not more than thirty days; provided, that it shall
not be unlawful to take seed quahogs, seed clams, or seed oysters
or have the same in possession under authority of a permit therefor, which the Director is hereby authorized to grant, for
replanting in waters or flats within the Commonwealth.
_

SECTION 2. Section 100 of the chapter 130 of the General
Laws, as amended by chapter 264 of the acts of 1945, is hereby
repealed.
SECTION 3. This act shall take effect on January 1, 1973.
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PART VI

Detailed section-by-section explanation of legislation suggested in
Part V. Includes present wording of each section followed by
suggested amendments, followed by the reasoning behind each
amendment.

Language which has been deleted is delineated by a line through it.
New language added is delineated by underlining.

Comments on each addition are bracketed.
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SECTION 69 of Chapter 130 of the General Laws as amended
by Chapter 201 of the acts of 1959, is hereby further amended by
striking out said section and inserting in place thereof the following section;

Section 69. Whoever takes or has in his possession quahaugs,
soft-shelled clams or oysters of a size less than that prescribed by
the Director under section seventeen A of this chapter, hereinafter
referred to as seed quahaugs, seed clams or seed oysters, to the
amount of more than five percent of any batch shall be punished
by a fine of not less than five nor more than fifty dollars or by
imprisonment for not more than thirty days; provided, that it shall
not be unlawful to take seed quahaugs, seed clams, or seed oysters
or have the same in possession under authority of a permit therefor, which the Director is hereby authorized to grant, for replanting in waters or flats within the Commonwealth.
The amendment to Section 69 permits the Director of Marine
Fisheries to set realistic and uniform size limits for quahaugs,
Jhft-shelled clams and oysters. The Director may also allow
possession of seed quahaugs, clams and oysters lor the purpose ol
replanting flats within the Commonwealth.
_

'
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SECTION 100. MINIMUM LENGTH FOR FISH TAKEN FROM
COASTAL WATERS.

following—foh—loss—than—foe—lengtk—koroinafter—prescribed, as

sueh—length-;—pollock, twelve

inchesT-mackerel. six inches; sque; .
Atlantic salmon

teague,—twelve—inches-;—shad.—fourteen—inches;

immediately,—ahve- —fo—the waters -fr
;

This amendment will repeal unrealistic size limits for pollock,
mackerel, squeteague, shad and Atlantic salmon.

