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SECRETARY OF CONSUMER AFFAIRS AND BUSINESS REGULATION
OFFICE OFTHE COMMISSIONER OF BANKS

LEVERETT SALTONSTALL BUILDING, GOVERNMENT CENTER

100 CAMBRIDGE STREET. BOSTON 02202, NOVEMBER 6, 1984.

The Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Secretary Connolly; In accordance with the provisions of
section 33 of Chapter 30 of the General Laws, the Division of Banks
herewith transmits ten recommendations for consideration by the
General Court in 1985. Such recommendations are accompanied by
drafts of bills embodying the legislation recommended and an expla-
nation of each such proposal.

Respectfully submitted

PAUL E. BULMAN,
Commissioner ofBanks

Xtf)e Commontoeallf) of fflastsatfjuactttf



HOUSE - No. 22 [January2

5

In the Year One Thousand Nine Hundred and Eighty-Five

i. AN ACT RELATIVE TO THE LICENSING AND EXAMINATION OF CERTAIN
MORTGAGE LENDERS.

The Division of Banks is chained with the enforcement of a number
of consumer protection statutes related to the granting of credit. There
currently exists in the Commonwealth a rapidly growing but unreg-
ulated industry providing a significant share of the mortgage lending
market to our citizens. There is no evidence that this industry’s per-
formance is so superior to that of banks as to eliminate the need for
oversight of its compliance with these consumer credit statutes.

This recommendation seeks authority for this Division to license
and examine companies which make five or more first mortgage loans
on residential real property within a twelve month period. The provi-
sions of the legislation are substantially similar to statutes governing
other credit grantors which are licensed by this Division. Banks,
licensed lenders, insurance companies and certain other entities would
be exempt from this law.

2, AN ACT RELATIVE TO THE CALCULATION OF THE TOTAL LIABILITIES OF
A PERSON TO A BANK OR CREDIT UNION.

In order to promote safety and soundness by preventing a concen-
tration of assets a bank is generally restricted in its involvement with
any one entity to a maximum limit of 20% of the bank’s capital. The
existing law governing savings banks, co-operative banks and trust
companies exempts most mortgage loans from being calculated
against that 20% limit. Section I of this recommendation seeks to
reduce that broad exemption for those institutions by providing that
only a loan on the one-to-four family owner-occupied property of the
borrower would be exempted from the calculation of that aggregate
limitation. Section 3 contains a grandfather clause which retains the
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exemption for other mortgage loans made while the existing statute
was in effect.

Unlike the statute governing otherinstitutions credit union law does
not provide any exemption from an aggregate limit for mortgage
loans. Section 2 of this petition would provide such an exemption by
eliminating the amount of a loan on a one-to-four family, owner-
occupied property of the borrower from being calculated against a
borrower’s aggregate limit.

A review of the practical application of these current statutes has
resulted in the filing of this legislation which is consistent with this
Division’s responsibilities relative to the safety and soundness of state-
chartered banks yet recognizes the realities of today’s market and the
varying sizes of our institutions.

3. AN ACT EXEMPTING THE COMMONWEALTH FROM THE ALTERNATIVE
MORTGAGE PREEMPTION PROVISIONS OF THE DEPOSITORY INSTITU-
TIONS ACT OF 1982.

Currently, state-chartered institutions have the choice of complying
with state or federal authority in writing alternative mortgage instru-
ments. This situation was created by a provision contained in the
federal Garn-St. Germain Act of 1982. That Act, however, allows a
state to override that provision as long as it does so by October 15,
1985.

The Division of Banks strongly supports the adjustable rate mort-
gage concept. However, the broad regulations of federal agencies have
resulted in a proliferation ofalternative instruments and confusion for
borrowers. This recommendation contains the technical language
necessary to implement the override and allow the Commonwealth to
once again be the primary regulator for such transactions by its
institutions.

4. AN ACT REQUIRING BANKS TO DISCLOSE TO DEPOSITORS THE TIME
PERIOD IN WHICH ITEMS DEPOSITED FOR COLLECTION SHALL BE
AVAILABLE FOR WITHDRAWAL AND AUTHORIZING THE COMMIS-
SIONER OF BANKS TO ESTABLISH SUCH TIME PERIODS BY REGU-
LATION.

The issue of delayed availability of funds has received much atten-
tion recently from consumers, bankers, legislators and regulators.
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Research done by this Division and other interested parties clearly
shows that the time periods between the deposit of funds by check or
money order and the availability of those funds for withdrawal or use
as of right vary widely among banks. Such studies also indicate that
lengthy check hold policies do not appear to provide any additional
assurance against check losses.

This recommendation would address this issue by mandating, by
law, that a bank disclose to customers its policy relative to making
funds deposited by check available as of right while mandating that
this Division set, by regulation, reasonable maximum time periods for
making such funds available.

5. AN ACT RELATIVE TO THE CHANGE OF CONTROL IN A STATE-

CHARTERED STOCKHOLDER OWNED BANK.

The control of a stock institution can be changed through the
acquisition of shares. Regulations of the Federal Deposit Insurance
Corporation require that agency to approve any such change in con-
trol of a bank which it insures. Until 1983 the only stock institutions
chartered by the Commonwealth were trust companies and all ofthose
institutions are FDIC insured. Prior to deciding on a change of control
application from a state chartered institution the FDIC would seek
input from the state regulator. Recent changes in Massachusetts law
allow savings banks and co-operative banks to convert from mutual to
stock institutions. Since all of these institutions are not insured by
FDIC a change of control subsequent to conversion might not be
subject to the approval process described above.

This recommendation, in section 3, would add to the General Laws
a process for approving such a change of control which is substantially
similar to that of the FDIC. Ifenacted this legislation would eliminate
the gap that now exists when a non-FDIC insured mutual bank
converts to stock. In order to avoid duplication the legislation exempts
from compliance with this law any bank which must comply with the
FDIC process. Sections I and 2 governing stock savings banks and
stock co-operative banks, respectively, subject those institutions to the
change of control process added to trust company law by section 3



HOUSE No. 221985] 5

6. AN ACT RELATIVE TO THE AUTHORITY OF A CREDIT UNION TO INVEST

IN FEDERAL FUNDS.

All banks are required to maintain certain reserves at the close of
each day. At times, a bank may need to borrow funds overnight to
meet that requirement. That borrowing and lending activity is com-
monly referred to as “federal funds”. Existing law authorizes credit
unions to “participate in federal funds.” There is no statutory criteria

banks with which a credit union may participate. Prior to the
recodification and equalization of the banking laws by Chapter 155 of
the Acts of 1982 such a criteria was set out in the law governing savings
banks. Banks which met that criteria were included on the list of legal
investments, the so-called Legal List, prepared by this Office. Al-
though a savings bank’s investments are no longer restricted to that
list, the criteria is still used to determine which banks appear on the list.

This recommendation would require that credit unions participate
in federal funds with only those banks which are on the Legal List.

7. AN ACT ELIMINATING THE PROHIBITION ON THE DIRECTOR OF A

CREDIT UNION FROM BECOMING SURETY OF CO-MAKER FOR ANY
LOAN.

The present law prohibits a director of a credit union from co-
making or becoming a surety for a loan from his own institution. The
likely intent of this very old provision was to insulate such directors
from numerous requests by members who were required by law to
have co-signers when obtaining larger loans. The statutory require-
ment for such co-signers has now been eliminated. However, there are
situations where a director has a relationship with or an interest in the
member or corporate member seeking the credit. In those situations it
may well be in the interest of the credit union to have that director, as a
matter of policy, co-sign the loan. A credit union should not be

prevented from gaining that protection by a statute which has
remained in effect while amendments have negated its purpose.

This recommendation eliminates that prohibition by striking from
statute the sentence in which it is contained.
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8. AN ACT FURTHER REGULATING THE DISCLOSURE OF CONSUMER CREDIT
COSTS AND TERMS.

In order to retain the exemption granted by the Board of Governors
of the Federal Reserve System to the Commonwealth of Massachu-
setts, the Commonwealth must keep its Truth-in-Lending law consist-
ent with Federal law and regulations. Annually this Division files a
recommendation to update our consumer credit disclosure law and to
serve as a vehicle for making further changes that may occur after the
filing deadline.

A recent federal act made permanent what had been a temporary
exemption to the right of rescission requirement under Truth-in-
Lending for certain open and credit plans, such as home equity loan
programs. Consistent with the federal provisions Massachusetts law
contained that exemption as well as provisions which would strike it
out upon the expiration date. This recommendation tracks the federal
act by making that exemption permanent. Technically section 1 strikes
out the language which would have repealed the exemption while
section 2 eliminates the provision which contained the expiration date.

9. AN ACT RELATIVE TO SECOND MORTGAGE LOANS.

Second mortgage companies are one of two segments of the consu-
mer credit industry that are not required to be licensed and examined
for compliance with various consumer protection statutes and regula-
tions. In order to effectively enforce these measures the Division of
Banks must know who is extending credit to our citizens, where they
are located and have access to their books and records. This legislation
provides this Division with the mechanism necessary to insure com-
pliance with those statutes by these lenders.

This recommendation requires the licensing of second mortgage
lenders or brokers who make or negotiate more than eight second
mortgage loans in a calendar year. Although the provisions are lengthy
they are substantially similar to the requirements governing other
licensed lenders. Banks, credit unions and small loan licensees would
be exempt from these licensing provisions. Other changes contained in
this legislation would limit the coverage of the existing second mort-
gage statute to consumer loans and make it applicable to loans on
one-to-four family, owner-occupied homes instead of one-to-six fam-
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ily properties, while increasing the maximum rate for such loans from
eighteen to twenty-one per cent. This recommendation would also
extend the coverage of the law to all such properties with an assessed
value of up to $BO,OOO rather than the present $40,000 cut off.

10. AN ACT RELATIVE TO THE OPERATION OF CERTAIN BANKING LAWS.

In recent years extensive changes have been made to the banking
laws of the Commonwealth. Those changes include the extension and
equalization of powers among savings banks, co-operative banks and
trust companies, the authority for regional banking, the authority for
mutual thrift institutions to convert to stock institutions and the
complete recodification of the banking laws. Many of these changes
became effective on July 1, 1983. After a full year of working with these
statutes the Division has come across several operational difficulties
and has filed this recommendation in orderto call these matters to the
Legislature’s attention. Additionally an update to the law governing
foreign transmittal agencies is included although that law has not been
amended since 1949.

Such matters include the process for adding certain investments to
the legal list (section 1); the filing date with the General Court for the
out-of-state mortgage lending reports (sections 2 and 3); the technical
placement of the investment limit in stock of banks outside the New
England region (sections 4 and 5); the listing of certain statutes appli-
cable to a bank and its officers (sections 6 and 7 for savings banks, 12
and 13 for co-operative banks and 19 and 20 for trust companies); the
process for finalizing stock conversion regulations (section 8 for sav-
ings banks and section 9 for co-operative banks); updating the statute
governing foreign transmittal agencies (sections 9, 10, and 11); clarify-
ing the credit union investment statute by changing statutory referen-
ces to the legal list and by placing in thatstatute applicable investment
limits which were contained in other chapters of the General Laws
(sections 15-18 inclusive).
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