
No. 119HOUSE
Accompanying the third recommendation of the Department of

Environmental Quality Engineering. Natural Resources and Agricul-
ture.

In the Year One Thousand Nine Hundred and Eighty-Five

An Act transferring the wetlands restriction program from
THE DEPARTMENT OF ENVIRONMENTAL MANAGEMENT TO THE DEPART-

MENT OF ENVIRONMENTAL QUALITY ENGINEERING.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Court hereby finds and declares
2 that, in the interests of more efficient administration of govern-
-3 ment, certain powers, duties, and responsibilities of the Depart-
-4 ment ofEnvironmental Management under the Wetlands Restric-
-5 tion Program, as authorized by Section 105 of Chapter 130 and
6 Section 40A of Chapter 131, shall be transferred to the Depart-
-7 ment of Environmental Quality Engineering; The following func-
-8 tions of the Department of Environmental Management are here-
-9 by transferred to the Department of Environmental Quality Engi-

-10 neering; the authority to adopt, amend, modify, repeal and enforce
11 orders regulating, restricting or prohibiting dredging, filling, re-
-12 moving or otherwise altering or polluting coastal and inland
13 wetlands. The authority to take the fee or any lesser interest in such
14 wetlands by eminent domain, as provided in those statutes, shall
15 remain in the Department of Environmental Management.

1 SECTION 2. Section 105 of chapter 130 of the General Laws,
2 as most recently amended by section lof chapter 315 of the acts of
3 1979, is amended by striking said section and inserting in place
4 thereof the following section:
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5 The commissioner of environmental quality engineering may
6 from time to lime, for the purpose of promoting the public safety,
7 health and welfare, and protecting public and private property,
8 wildlife and marine fisheries, adopt, amend, modify or repeal
9 orders regulating, restricting or prohibiting dredging, filling, re-

-10 moving or otherwise altering, or polluting, coastal wetlands. In
11 this section “coastal wetlands” shall mean any bank, marsh,
12 swamp, meadow, flat or other low land subject to tidal action or
13 coastal storm flowage and such contiguous land as said commis-
-14 sioner reasonably deems necessary to affect by any such order in
15 carrying out the purposes of this section.
16 The commissioner of environmental quality engineering shall,
17 before adopting, amending, modifying or repealing any such
18 order, hold a public hearing thereon in the municipality in which
19 the coastal wetlands to be affected are located, giving notice there-

-20 of to the state reclamation board, the department of public works
21 and the department of environmental management and each
22 assessed owner of such wetlands by mail at least twenty-one days
23 prior thereto.
24 Upon the adoption of any such order or any order amending
25 modifying or repealing the same, the commissioner of environ-
-26 mental quality engineering shall cause a copy thereof, together
27 with a plan ofthe lands affected and a list of the assessed owners of
28 such lands, to be recorded in the proper registry of deeds or, if such
29 lands are registered, in the registry district of the land court, and
30 shall mail a copy of such order and plan to each assessed owner of
31 such landsaffected thereby. Such orders shall not be subject to the
32 provisions of chapter one hundred and eighty-four. Any person
33 who violates any such order shall be punished by a fine of not less
34 than ten nor more than fifty dollars, or by imprisonment for not
35 more than one month, or by both such fine and imprisonment.
36 The superior court shall have jurisdiction in equity to restrain
37 violations of such orders.
38 Any person having an ownership interest, any lessees holding a
39 lease of twenty-five years length or more and any mortgagor hav-
-40 ing an interest in land affected by any such order, may, within
41 ninety days after receiving notice thereof, petition the superior
42 court to determine whether such order so restricts the use of his
43 , property as to deprive him of the practical uses thereof and is
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44 therefor an unreasonable exercise of the police power because the
45 order constitutes the equivalent of taking without compensation. If
46 the court finds the order to be an unreasonable exercise of the
47 police power, as aforesaid, thecourt shall enter a finding that such
48 order shall not apply to the land of the petitioner; provided,
49 however, that such findings shall not affect any other land than
50 that of the petitioner. The commissioner of environmental quality
51 engineering shall cause a copy of such finding to be recorded
52 forthwith in the proper registry of deeds or, if the land is registered,
53 in the registry district of the land court. The method provided in
54 this paragraph for the determination of the issue of whether any
55 such order constitutes a taking without compensation shall be
56 exclusive, and such issue shall not be determined in any other
57 proceeding, nor shall any person have a right to petition for the
58 assessment ofdamages under chapter seventy-nine by reason of the
59 adoption of any such order.
60 The department of environmental management may, after a
61 finding has been entered that such order shall not apply to certain
62 land as provided in the preceding paragraph, take the fee or any
63 lesser interest in such land in the name of the commonwealth by
64 eminent domain under the provisions of chapter seventy-nine and
65 hold the same for the purposes set forth in this section.
66 No action by the commissioner of environmental quality engi-
-67 neering or the department of environmental quality engineering
68 under this section shall prohibit, restrict or impair the exercise or
69 performance of the powers and duties conferred or imposed by law
70 in the department of public works, the state reclamation board or
71 any mosquito control or other project operating under or author-
-72 ized by chapter two hundred and fifty-two. No order adopted
73 hereunder shall apply to any area under the control of the metro-
-74 politan district commission. No order adopted hereunder shall
75 permit the construction in coastal wetlands of access driveways to
76 unrestricted land except in a manner which allows the flow of the
77 tide.

1 Section 3. Section 40Aof chapter 131 of the General Laws, as
2 most recently amended by section 2of chapter 315 of the acts of
3 1979, is amended by striking said section and inserting in place
4 thereof the following section:
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5 The commissioner of environmental quality engineering may
6 from time to time, for the purpose of promoting the public safety,
7 health and welfare, and protecting public and private property,
8 wildlife and marine fisheries, adopt, amend, modify or repeal
9 orders regulating, restricting or prohibiting dredging, filling, re-

-10 moving or otherwise altering, or polluting, coastal wetlands. In
1 1 this section “coastal wetlands” shall mean any bank, marsh,
12 swamp, meadow, flat or other low land subject to tidal action or
13 coastal storm flowage and such contiguous land as said commis-
-14 sioner reasonably deems necessary to affect by any such order in
15 carrying out the purposes of this section.
16 The commissioner of environmental quality engineering shall,
17 before adopting, amending, modifying or repealing any such
18 order, hold a public hearing thereon in the municipality in which
19 the coastal wetlands to be affected are located, giving notice there-

-20 of to the state reclamation board, the department of public works
21 and the department of environmental management and each
22 assessed owner of such wetlands by mail at least twenty-one days
23 prior thereto.
24 Upon the adoption of any such order or any order amending
25 modifying or repealing the same, the commissioner of environ-
-26 mental quality engineering shall cause a copy thereof, together
27 with a plan of the lands affected and a list of the assessed owners of
28 such lands, to be recorded in the proper registry of deeds or, if such
29 lands are registered, in the registry district of the land court, and
30 shall mail acopy of such order and plan to each assessed owner of
31 such lands affected thereby. Such orders shall not be subject to the
32 provisions of chapter one hundred and eighty-four. Any person
33 who violates any such order shall be punished by a fine of not less
34 than ten nor more than fifty dollars, or by imprisonment for not
35 more than one month, or by both such fine and imprisonment.
36 The superior court shall have jurisdiction in equity to restrain
37 violations of such orders.
38 Any person having an ownership interest, any lessees holding a
39 lease of twenty-five years length or more and any mortgagor hav-
-40 ing an interest in land affected by any such order, may, within
41 ninety days after receiving notice thereof, petition the superior
42 court to determine whether such order so restricts the use of his
43 property as to deprive him of the practical uses thereof and is
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44 therefor an unreasonable exercise of the police power because the
45 order constitutes the equivalent of taking without compensation. If
46 the court finds the order to be an unreasonable exercise of the
47 police power, as aforesaid, the court shall enter a finding that such
48 order shall not apply to the land of the petitioner; provided,
49 however, that such findings shall not affect any other land than
50 that of the petitioner. The commissioner of environmental quality
51 engineering shall cause a copy of such finding to be recorded
52 forthwith in the proper registry of deeds or, if the land is registered,
53 in the registry district of the land court. The method provided in
54 this paragraph for the determination of the issue of whether any
55 such order constitutes a taking without compensation shall be
56 exclusive, and such issue shall not be determined in any other
57 proceeding, nor shall any person have a right to petition for the
58 assessment ofdamages under chapter seventy-nine by reason of the
59 adoption of any such order.
60 The department of environmental management may, after a
61 finding has been entered that such order shall not apply to certain
62 land as provided in the preceding paragraph, take the fee or any
63 lesser interest in such land in the name of the commonwealth by
64 eminent domain under the provisions of chapter seventy-nine and
65 hold the same for the purposes set forth in this section.
66 No action by the commissioner of environmental quality engi-
-67 neering or the department of environmental quality engineering
68 under this section shall prohibit, restrict or impair the exercise or
69 performance of the powers and duties conferred or imposed by law
70 in the department of public works, the state reclamation board or
71 any mosquito control or other project operating under or author-
-72 ized by chapter two hundred and fifty-two. No order adopted
73 hereunder shall apply to any area under the control of the metro-
-74 politan district commission. No order adopted hereunder shall
75 permit the construction in coastal wetlands of access driveways to
76 unrestricted land except in a manner which allows the flow of the
77 tide.

1 Section 3. Section 40Aof chapter 131 of the General Laws, as
2 most recently amended by section 2of chapter 315 of the acts of
3 1979, is amended by striking said section and inserting in place
4 thereof the following section:
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5 The commissioner of environmental quality engineering shall
6 from time to time, for the purpose of preserving and promoting the
7 public safety, private property, wildlife, fisheries, water resources,
8 flood plain areas and agriculture, adopt, amend or repeal orders
9 regulating, restricting or prohibiting dredging, filling, removing or

10 otherwise altering or polluting inland wetlands. In this section, the
1 I term “inland wetlands” shall include the definition of “freshwater
12 wetlands” as set forth in section forty, and it shall further include
13 that portion of any bank which touches any inland waters or any
14 freshwater wetland, and any freshwater wetland subject to flood-
-15 ing.
16 The commissioner of environmental quality engineering shall
17 protect flood plain areas by establishing by order that, along any
18 waterway or flood-prone area lines beyond which in the direction
19 of the waterway or flood-prone area, no obstruction or encroach-

-20 ment shall be placed by any person, firm, or corporation, public or
21 private, unless authorized by the commissioner. Said commis-
-22 sioner, in establishing such encroachment lines shall base their
23 location on the boundaries of the area which have been mapped,
24 designated and recorded as inland wetlands in accordance with the
25 provisions of this section.
26 The commissioner of environmental quality engineering shall,
27 before adopting any such order under the preceding paragraphs,
28 hold a public hearing thereon in the city or town or watershed
29 region in which the inland wetlands or flood plains to be affected
30 are located, giving notice thereof to the state reclamation board,
31 the department of environmental management, the metropolitan
32 district commission, the selectmen, conservation commissioners
3 3 and assessors of each such city or town, and each assessed owner of
34 such wetland or flood plains by certified mail at least twenty-one
35 days prior thereto. For the purposes of this section the person to
36 whom the land was assessed in the last preceding annual tax levy
37 shall be deemed to be the assessed owner thereof, and the notice
38 shall be addressed in the same manner as the notice of such tax
39 levy, unless a different owner or a different address is known by
40 said commissioner to be the correct one in which case the notice
41 shall be so addressed. No order shall be adopted until it is approved
42 by the selectmen or city council of the town or city in which said
43 wetlands or flood plains are located; provided, that if the select-
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44 men or the city council fail to approve or disapprove in writing,
45 stating reasons for such disapproval, such proposed order within
46 thirty days after receipt of a written request from said commis-
-47 sioner such order shall be deemed to have been approved, and
48 provided, further, if such order is so disapproved said commis-
-49 sioner may, after expiration of six months from the date of such
50 disapproval and after due consideration of the reasons for such
51 disapproval, adopt such order or amended order.
52 Upon the adoption of any such order or any order amending or
53 repealing the same, the commissioner of environmental quality
54 engineering shall cause a copy thereof, together with a plan of the
55 lands affected and a list of theassessed owners of such lands, to be
56 recorded in the registry of deeds or the office of the assistant
57 recorder for the district wherein the land lies, and shall send by
58 certified mail a copy of such order and plan to each assessed owner
59 ofland affected and to the clerk and board of assessors of each city
60 or town in which the land is located. Such order shall not be
61 subject to the provisions of chapter one hundred and eighty-four.
62 The superior court shall have jurisdiction in equity to enforce, and
63 remedy violations of such orders.
64 Any person having an ownership interest, any lessee holding a
65 lease of twenty-five years length or more and any mortgagor
66 having an interest in land affected by any such order, may within
67 ninety days after receiving notice thereof, petition the superior
68 court in equity to determine whether such order so restricts the use
69 of his property as to deprive him of the practical uses thereofand is
70 therefore an unreasonable exercise of the police power because the
71 order constitutes the equivalent of a taking without compensation.
72 If the court finds the order to be an unreasonable exercise of the
73 police power, as aforesaid, the court shall enter a finding that such
74 order shall not apply to the land of the petitioner; provided, how-
-75 ever, that such finding shall not affect any other land than that of
76 the petitioner. The commissioner of environmental quality engi-
-77 neering shall cause a copy of such finding to be recorded forthwith
78 in the proper registry of deeds or, if the land is registered, in the
79 registry district of the land court. The method provided in this
80 paragraph for the determination of the issue of whether any such
81 orderconstitutes a taking without compensation shall be exclusive,
82 and such issue shall not be determined in any otherproceeding, nor
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shall any person have aright to petition for the assessment of dam-
ages under chapter seventy-nine by reason of the adoption of any
such order.

83
84
85

The department of environmental management may, after a
finding has been entered that such order shall not apply to certain
land as provided in the preceding paragraph, take the fee or any
lesser interest in such land in the name of the commonwealth by
eminent domain under the provisions of chapter seventy-nine and
hold the same for the purposes set forth in this section. No such
order shall prohibit, restrict or regulate the use or improvement of
land or water for agricultural purposes without the written consent
of the owner, provided, however, that any subsequent nonagricul-
tural use of land which was filled or drained for agricultural pur-
poses at a time when said land was subject to an order under this
section may be regulated, restricted, or prohibited by such order.
No such order shall prohibit, restrict or regulate the exercise or per-
formance of the powers and duties conferred or imposed by law
upon the metropolitan district commission, the division of fisheries
and game, the Massachusetts aeronautics commission, or the state
reclamation board, or any mosquito control or other project oper-
ating under or authorized by chapter two hundred and fifty-two. If
after following the procedures hereinbefore set forth, no such
order has become effective as to any particular land or interest
therein, the department of environmental management may, sub-
ject to a specific appropriation for the purpose, take such land or
interest therein by eminent domain, or may acquire the same by
purchase, gift or otherwise. Awards of damages, expenses of
acquisition of land and water, and expenses incidental thereto and
to the preparation of maps and plans of the lands to be affected, to
the holding of hearings, and to the adoption and recording of
orders, as provided in this section, may be paid out of funds may
available for the purpose of section three of chapter one hundred
and thirty-two A.
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100
101
102
103
104
105
106
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108
109
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The exercise of the power of eminent domain under the provi-
sions of this section shall be subject to the approval of the board of
environmental management, the governor and the executive
council.

116
117
118
119

SECTION 4. All employees whose duties are transferred to a
department, commission, or other unit of state government by7
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3 : passage of this act, who, immediately prior to the effective date of
4 this act, hold positions related to the exercise of such powers or the
5 performance of such duties and either hold permanent appoint-
-6 ment in positions classified under chapter thi'ry-one of the General
7 Laws or have tenure in their positions by reason of section nine A
8 of chapter thirty of the General Laws, are hereby transferred to
9 said department, commission, or other unit of state government to

10 which said powers and duties are so transferred, every such transfer
11 to be without impairment or civil service status, seniority, retire-
-12 ment or other rights of the employee and without interruption of
13 service within the meaning of said chapter thirty-one or said sec-
-14 tion nine A and without reduction in compensation or salary grade
15 notwithstanding any change in title or duties resulting from such
16 transfer, subject to the provisions of said chapter thirty-one and the
17 rules and regulations adopted thereunder.
18 All employees who, immediately prior to said effective date,
19 hold positions related to the exercise of such powers or the per-

-20 formance of duties, as are transferred to a department, commis-
-21 sion, or other unit of state government, but neither hold perman-
-22 ent appointment in such positions, nor have such tenure, are
23 hereby transferred to said department, commission, or unit to
24 which said powers and duties are so transferred, every such
25 transfer to be without impairment of seniority, retirement and
26 other rights of the employee, and without interruption of service
27 within the meaning of said section nine A of chapter thirty and
28 without reduction in compensation or salary grade, notwithstand-
-29 ing any change in title or duties resulting from such transfer.
30 Nothing in this section shall be construed to confer upon any
31 employee any rights not held immediately prior to the effective
32 date of this act or to prohibit any reduction of salary or grade,
33 transfer, reassignment, suspension, discharge, layoff, or abolition
34 or position not prohibited prior to said effective date.
35 The status of the incumbent in any office or position placed
36 within the classified civil service by this act shall be determined
37 pursuant to the provisions of section forty-seven Aof said chapter
38 thirty-one.

1 SECTION 5. All petitions, hearings and other proceedings
2 duly brought before, and all prosecutions and legal and other
3 proceedings duly begun by a department, commission, or other
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4 unit of state government, the powers and duties which are trans-
-5 ferred by passage of this act, and which arise from or relate to the
6 exercise of such powers or the performance of such duties, and
7 which are pending immediately prior to the effective date of this
8 act, shall continue unabated and remain in force notwithstanding
9 thepassage ofthis act, and shall thereafter be completed before or

10 by said department,commission, or other unit ofstate government
11 to which said powers and duties are so transferred.
12 All orders, rules and regulations duly made, and all licenses,
13 permits, certificates and approvals duly granted, by any depart-
-14 ment, commission, or unit of state government concerning the
15 powers and duties which are transferred by this act, which arise
16 from or relate to the exercise of such powers or the performance of
17 such duties, and which are in force immediately prior to the
18 effective date of this act, shall continue in force and the provisions
19 thereof shall thereafter be enforced, until superseded, revised,
20 rescinded or cancelled in accordance with law, by the appropriate
21 department, commission, or other unit of state government to
22 which said powers and duties are so transferred.
23 All questions regarding the identification of such petitions,
24 hearings, prosecutions, proceedings, orders, rules, regulations,
25 licenses, permits, certificates and approvals, and of the agencies to
26 which the completion or enforcement thereof is so transferred,
27 shall be determined by the secretary of environmental affairs.

1 SECTION 6. All books, papers, records, documents, equip-
-2 ment, lands, interests in land, buildings, facilities and other prop-
-3 erty, both personal and real, which immediately prior to the effec-
-4 tive date of this act, are in the custody of a department,
5 commission, or other unit of state government, relating to powers
6 and duties which are transferred by this act and which relate to or
7 are maintained for the purpose of the exercise of such powers or
8 the performance of such duties, are hereby transferred to the
9 department, agency, or other unit of government to which said

10 powers and duties are so transferred.
1 1 All questions regarding the identification of such property and
12 of the agencies to which custody thereof is transferred shall be
13 determined by the secretary of environmental affairs.
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1 SECTION 7. All duly existing contracts, leases and obligations
2 of any department, commission or other unit of state government
3 concerning the powers and duties which are transferred by passage
4 of this act, which relate to the exercise of such powers or the
5 performance of such duties, and which are in force immediately
6 prior to the effective date of this act, shall thereafter be performed
7 by the department, commission, or other unit of state government
8 to which said powers and duties are so transferred. No existing
9 right or remedy ofany character shall be lost, impaired or affected

10 by the provisions of this act.

1 SECTIONS. All monies heretofore appropriated for a depart-
-2 ment, commission, or other unit of state government, concerning
3 the powers and duties which are transferred by passage of this act,
4 for the purpose of the exercise of such powers or the performance
5 of said duties, and remaining unexpended on the effective date of
6 this act, are hereby transferred to, and shall be available for
7 expenditure by, said department, commission, or other unit of
8 state government to which said powers and duties are so trans-
-9 ferred, for the purposes for which such funds were originally

10 appropriated.
11 All questions regarding the identification of such monies and of
12 the agencies to which they are so transferred shall be determined
13 by the secretary of environmental affairs.

1 SECTION 9. Wherever the name of a department, commission
2 or other unit of state government concerning the powers and
3 duties which are transferred by passage of this act, appears in any
4 general or special law, or in any order, rule, regulation or other
5 document related to the exercise of such powers or the perform-

-6 ance of such duties, such name shall mean and shall be construed
7 as referring to the department, commission, or other unit of state
8 government to which said powers and duties are so transferred.

1 SECTION 10. All powers, duties and other statutory provi-
-2 sions which prior to the effective date of this act were assigned to,
3 or exercised by, a department, commission, or other unit of state
4 government or were assigned to or exercised by any officer of any
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5 such unit shall continue to be exercised and performed by, and to
6 be assigned to, such unit or officer except as such powers, duties or
7 other statutory provisions are modified by this act.






