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LABOR RELATIONS COMMISSION
1604 LEVERETT SALTONSTALL BUILDING

100 CAMBRIDGE STREET

BOSTON 02202, NOVEMBER 7, 1984

The Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Secretary Connolly:

Pursuant to Chapter 30, section 33 of the General Laws, the Labor
Relations Commission is hereby submitting four legislative recom-
mendations with detailed explanations of the reasons for the recom-
mendations to your office for transmittal to the General Court.
Included are:

i. An Act to extend coverage of the state labor relations law

TO PROFESSIONAL EMPLOYEES.

2. An Act to permit the labor relations commission to award
LITIGATION EXPENSES AND REASONABLE ATTORNEY’S FEES IN CASES
BROUGHT PURSUANT TO CHAPTER ISOE.

3. An Act to permit the labor relations commission to award

LITIGATION EXPENSES AND REASONABLE ATTORNEY’S FEES PURSU-
ANT to chapter I50A; and, finally,

4 An Act to provide judicial review in the appeals court of

FINAL ORDERS ISSUED BY THE LABOR RELATIONS COMMISSION
UNDER CHAPTER 150A.

Thank you for your attention to this matter.
Respectfully,

FAULT. EDGAR
GARY D. ALTMAN
MARIA C. WALSH
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In the Year One Thousand Nine Hundred and Eighty-Five.

I. JUSTIFICATION FOR RECOMMENDATION THAT G.L. C. 150 A BE AMENDED
TO EXTEND COVERAGE TO PROFESSIONAL EMPLOYEES OF NONPROFIT
INSTITUTIONS.

G.L. cISOA governs the labor relations between certain private
employers, including health care and nonprofit institutions, and cer-
tain of their employees. As most recently amended, G.L. cISOA
extends the protection of the Law to the professional employees of
“vendors who contract with or receive funds from the commonwealth
or its political subdivisions to provide social, protective, legal, medical,
custodial, rehabilitative, respite, nutritional, employment, educa-
tional, training, and other similar services to the commonwealth or its
political subdivisions.” The Law excludes from its coverage profes-
sional employees employed by other (non-vendor) nonprofit or health
care institutions. Such employers may include libraries, schools, nurs-
ing homes, hospitals, etc. Under the National Labor Relations Act
both nonprofessional and professional employees have the right to
organize and to bargain collectively. Under the Massachusetts law
governing collective bargaining in the public sector, G.L. C.150E,
public employees, both professional and nonprofessional, have the
right to organize and bargain collectively. The recommended legisla-
tion would bring G.L. c. 150 A into conformity with the other two laws
that regulate this subject. Moreover, the present provisions of G.L.
C.150A are confusing to employers, employees and unions who are
most familiar with the precedent established by the National Labor
Relations Act, and by public sector decisions of the Massachusetts
Labor Relations Commission.

It appears that the exclusion of professional employees from the
coverage of G.L. c. 150A was predicted upon the questionable assump-
tion that professional employees, by the nature of their duties and their
professional status, did not need the protection of a collective bargain-
ing law. Both the experience of the National Labor Relations Act and
of the State’s public sector collective bargaining law have demon-
strated the fallacy of that assumption.
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We also anticipate that the National Labor Relations Board may
change its jurisdictional standards in the coming year and decline to
assert jurisdiction over a number of nonprofit employers who pre-
viously were covered by the N.L.R. A. In some instances, the declina-
tion of jurisdiction may affect professional employees who are already
organized and bargaining pursuant to the N.L.R.A. Passage of this
amendment to G.L. C.150A would ease the transition for both
employer and employee and union from regulation by the N.L.R.B. to
regulation by the state Labor Relations Commission.

2. EXPLANATION OF REASONS FOR PERMITTING THE LABOR RELATIONS
COMMISSION TO AWARD LITIGATION EXPENSES AND REASONABLE
ATTORNEY’S FEES IN CASES BROUGHT PURSUANT TO CHAPTER ISOA.

The Massachusetts Labor Relations Commission is responsible for
administering the Public Sector and Private Sector Collective Bargain-
ing Laws. The policy of Chapter 150 E (the public sector collective
bargaining law) and Chapter 150 A is to ensure workplace peace
through collective bargaining. The public interest, embodied in these
laws, can only be served when private parties successfully litigate
unfair labor practice charges before the Labor Relations Commission.
In rare circumstances the Commission has awarded litigation expenses
and attorney’s fees when awrongdoer has committed egregious unlaw-
ful acts or has presented frivolous defenses in the Commission’s pro-
ceedings. In 1983 the Massachusetts Appeal Court in City ofBoston v.
Labor Relations Commission, 15 Mass. App. Ct. 122 (1983) (further
appellate review denied) ruled that, despite the Labor Relations Com-
mission’s broad authority to remedy unfair labor practice violations
under Chapter 150E, the Commission did not have the specific statu-
tory to award attorney’s fees.

The proposed legislation would statutorily grant the Labor Rela-
tions Commission the discretion to award litigation expenses and
attorney’s fees. The enforcement of the labor laws would be better
served by compensating charging parties who while successfully litigat-
ing their statutory rights are really promoting the public interest.
Moreover, it would oblige parties who unduly burden the processes of
the Commission with pervasive misconduct to, at the very least, make
good the litigation expenses to which they have put the charging party.
Finally, it would discourage frivolous proceedings thereby ensuring
speedy access to the Commission’s dockets.
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3. Explanation of reasons for permitting the labor relations
COMMISSION TO AWARD LITIGATION EXPENSES AND REASONABLE
ATTORNEY’S FEES IN CASES BROUGHT PURSUANT TO CHAPTER 150E.

The Massachusetts Labor Relations Commission is responsible for
administering the Public Sector and Private Sector Collective Bargain-
ing Laws. The policy of Chapter 150 E (the public sector collective
bargaining law) and Chapter 150 A is to ensure workplace peace
through collective bargaining. The public interest, embodied in these
laws, can only be served when private parties successfully litigate unfair
labor practice charges before the Labor Relations Commission. In rare
circumstances the Commission has awarded litigation expenses and
attorney’s fees when a wrongdoer has committed egregious unlawful
acts or has presented frivolous defenses in the Commission’s proceed-
ings. In 1983 the Massachusetts Appeals Court in City of Boston v.
Labor Relations Commission, 15 Mass. App. Ct. 122 (1983) (further
appellate review denied) ruled that, despite the Labor Relations
Commission’s broad authority to remedy unfair labor practice viola-
tions under Chapter 150E, the Commission did not have the specific
statutory to award attorney’s fees.

The proposed legislation would statutorily grant the Labor Rela-
tions Commission the discretion to award litigation expenses and
attorney’s fees. The enforcement of the labor laws would be better
served by compensating charging parties who while successfully litigat-
ing their statutory rights are really promoting the public interest.
Moreover, it would oblige parties who unduly burden the processes of
the Commission with pervasive misconduct to, at the very least, make
good the litigation expenses to which they have put the charging party.
Finally, it would discourage frivolous proceedings thereby ensuring
speedy access to the Commission’s dockets.

4. Justification for an act providing judicial review in the
APPEALS COURT OF FINAL ORDERS ISSUED BY THE LABOR RELATIONS
COMMISSION UNDER CHAPTER ISOA.

Chapter 150 A extends to the employees of certain private sector
employers (and by special statutory provisions certain public authority
employers) the right to organize and bargain collectively. Pursuant to
the principles of federal preemption and the provisions of Chapter
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150 A Section 10(b), Chapter 150 A applies to private employers who
are not subject to the jurisdiction of the National Labor Relations
Board or covered by the Federal Railway Labor Act or other federal
statute. Chapter 150 A is administered by the Labor Relations Com-
mission, which also administers Chapter 150E, the public sector collec-
tive bargaining law. The Labor Relations Commission adjudicates
charges of unfair labor practices pursuant to both laws. Under Chapter
150E, Commission decisions are appealable directly to the Appeals
|Court pursuant to Chapter 150 E Section II and Chapter 21 1A
Section 5.

The proposed amendments are designed to conform the appeals
procedure specified for cases governed by Chapter 150E. At present,
Commission decisions issued pursuant to Chapter 150 A constitute a
small percentage of the decisions issued by the Commission. The
inconvenience and expense incurred in proceeding through the proce-
dure currently specified in Chapter 150 A is unwarranted and inadvisa-
ble. At present, a party seeking to appeal a Commission decision under
Chapter 150 A or the Commission, when seeking to enforce its order,
must file a petition in superior court. Because Chapter 212 Section 30
specifies that all “labor disputes” must be heard by a three judge panel
of the superior court, the parties and the court system must expend sig-
nificant time and, ultimately money, to secure a review or enforcement
of the Commission’s decision.

Moreover, although the Commission’s procedures and substantive
legal principles are similar in Chapter ISOA cases to those applied to
Chapter 150 E cases, the bifurcation of the appellate process creates a
forum for inconsistency. Instead, the appeals in Chapter 150 A cases
should be brought directly to the Appeals Court, just as they are in
Chapter 150 E cases.
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