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Accompanying the eighth recommendation of the Department of
Mental Health (House, No. 190). The Judiciary.
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In the Year One Thousand Nine Hundred and Eighty-Five

An Act to provide for probate court adjudications of compe-
tency AND SUBSTITUTED ADJUDICATIONS OF COMPETENCY AND SUB-
STITUTED JUDGMENT IN CERTAIN CASES INVOLVING TREATMENT

WITH ANTIPSYCHOTIC MEDICATIONS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 201 of the General Laws is hereby
2 amended by deleting section six and substituting in its place the
3 following;
4 Section 6. (a) A parent of a mentally ill person, two or more
5 relatives or friends of a mentally ill person, a nonprofit corpora-
-6 tion organized under the laws of the commonwealth whose corpo-
-7 rate charter authorizes the corporation to act as a guardian of a
8 mentally ill person or any agency within the executive offices of
9 human services or educational affairs may file a petition in the
10 probate court asking to have a guardian appointed for such men-

-11 tally ill person and if, after notice as provided in section seven and
12 a hearing, the court finds that he is incapable of taking care of
13 himself by reason of mental illness, it shall appoint a guardian of
14 his person and estate. A copy of such appointment shall be sent by
15 mail by the register to the said department. The court may require
16 additional medical or psychological testimony as to the mental
17 condition of the person alleged to be mentally ill and may require
18 him to submit to examination. It may also appoint one or more
19 physicians, or licensed psychologists, expert in mental illness, to

20 examine such person and report their conclusions to the court.
21 Reasonable expense incurred in such examination shall be paid
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22 out of the estate of such person or by the commonwealth as may be
23 determined by the court.
24 (b) No guardian so appointed shall have the authority to cause
25 to admit or commit such person to a mental health or retardation
26 facility unless the court specifically finds the same to be in the best
27 interests of such person and specifically so authorizes such admis-
-28 sion or commitment by its order or decree. The court shall not
29 authorize such admission or commitment except after a hearing
30 for the purposes of which counsel shall be provided for any indi-
-31 gent, allegedly mentally ill person.
32 (c) No guardian so appointed shall have the authority to con-
-33 sent to treatment with antipsychotic medication, provided that the
34 court shall authorize such treatment when it (i) specifically finds
35 using the substituted judgment standard that the person, if compe-
-36 tent, would consent to such treatment and (ii) specifically approves
37 and authorizes an antipsychotic medication treatment plan by its
38 order or decree. The court shall not authorize such treatment plan
39 except after a hearing for the purpose of which counsel shall be
40 provided for any indigent mentally ill person. Said hearing shallbe
41 held within fifteen days of the filing of the petition to authorize
42 said treatment, provided that said time may be extended for an
43 additional fifteen days upon motion of petitioner or of the person
44 or his counsel and provided further that if the petitioner requests a
45 temporary order on the grounds that the welfare of the ward
46 requires an immediate authorization of treatment with antipsy-
-47 chotic medications, the court shall act on such request in accord-
-48 ance with the procedures and time limits set forth in section
49 fourteen of this chapter.
50 (d) The court may delegate to a guardian the authority to
51 monitor the treatment process to ensure that an antipsychotic
52 medication treatment plan is followed, provided a guardian is
53 readily available for such purpose. Approval of a treatment plan
54 shall not be withheld, however, because a guardian is not available
55 to serve as monitor. I n such circumstances, the court shall monitor
56 the treatment process to ensure that the antipsychotic medication
57 treatment plan is followed.
58 (e) At a hearing relative to authority to cause to admit or
59 commit or authority to administer antipsychotic medication, the
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60 court shall require the attendance of the allegedly mentally ill
61 person unless the court finds that there exists extraordinary cir-
-62 cumstances requiring his absence, in which event the attendance of
63 his counsel shall suffice; provided that the court may base its
64 findings exclusively upon affidavits and other documentary evi-
-65 dence if it (i) determines, after careful inquiry and upon represen-
-66 tations of counsel, that there are no contested issues of fact and (ii)
67 includes in its findings the reasons that oral testimony was not
68 required. The court may also appoint one or more persons experi-
-69 enced in the evaluation, care and treatment of mentally ill persons
70 to examine such person and report their conclusions to the court.
71 (f) Any privilege established by section one hundred and thirty-
-72 five of chapter one hundred and twelve or by section twenty B of
73 chapter two hundred and thirty-three, relating to confidential
74 communications, shall not prohibit the filing of reports or affida-
-75 vits, or the giving of testimony, pursuant to this chapter, for the
76 purpose of obtaining treatment of a mentally ill or mentally
77 retarded person.

1 SECTION 2. Chapter 201 of the General Laws is hereby
2 amended by deleting section six A and substituting in its place the
3 following:
4 Section 6A. A parent of a mentally retarded person, two or
5 more relatives or friends of a mentally retarded person, a nonprofit
6 corporation organized under the laws of the commonwealth
7 whose corporate charter authorizes the corporation to act as
8 guardian of a mentally retarded person, or any agency within the
9 executive offices of human services or educational affairs may file

10 a petition in the probate court asking to have a guardian appointed
11 for such mentally retarded person. If, after notice as provided in
12 section seven and a hearing, the court finds that the person is
13 mentally retarded to the degree that he is incapable of making
14 informed decisions withrespect to the conduct of his personal and
15 financial affairs, that failure to appoint a guardian would create an
16 unreasonable risk to his health, welfare and property, and that
1 2 appointment of a conservator pursuant to section sixteen B would
18 not eliminate such risk, it may appoint a guardian of his person
19 and estate. The court shall not so find unless the petition is
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20 accompanied by a report from a clinical team consisting of a
21 physician, a licensed psychologist and a social worker, each of
22 whom is experienced in the evaluation of mentally retarded per-
-23 sons, that it has examined the said person and has determined that
24 he is mentally retarded to the degree thathe is incapable of making
25 informed decisions with respect to the conduct of his personal and
26 financial affairs. The court shall not, pursuant to this section,
27 appoint as guardian any person or organization which, in its
28 opinion, has any interest, responsibilities or powers which would
29 render such person or organization unable to perform the duties of
30 guardian in the best interest of the mentally retarded person. A
31 copy of such appointment shall be sent by mail by theregister to the
32 department of mental health. The court may require additional
33 testimony as to the existence and degree of mental retardation, and
34 may require the person subject to the petition to submit to
35 examination.
36 (b) No guardian so appointed shall have the authority to cause
37 to admit or commit such mentally retarded person to a mental
38 health or retardation facility unless the court specifically finds the
39 same to be in the best interests of such person and specifically
40 authorizes such admission or commitment by its order or decree.
41 The court shall not authorize such admission or commitment
42 except after a hearing for the purposes of which counsel shall be
43 provided for any indigent mentally retarded person.
44 (c) No guardian so appointed shall have the authority to con-
-45 sent to treatment with antipsychotic medication, provided that the
46 court shall authorize such treatment when it (i) specifically finds
47 using the substituted judgment standard that the person, if compe-
-48 tent, would consent to such treatment and (ii) specifically approves
49 and authorizes an antipsychotic medication treatment plan by its
50 order or decree. The court shall not authorize such treatment plan
51 except after a hearing for the purpose of which counsel shall be
52 provided for any indigent mentally retarded person. Said hearing
53 shall be held within fifteen days of the filing of the petition to
54 authorize said treatment, provided that such time may be extended
55 for an additional fifteen days upon motion of petitioner or of the
56 person or his counsel and provided further that if the petitioner



1985] HOUSE No. 198 5

57 requests a temporary order on the grounds that the welfare of the
58 ward requires an immediate authorization of treatment with
59 antipsychotic medications, the court shall act on such request in
60 accordance with the procedures and time limits set forth in section
61 fourteen of this chapter.
62 (d) The court may delegate to a guardian the authority to
63 monitor the treatment process to ensure that an antipsychotic
64 medication treatment plan is followed, provided a guardian is
65 readily available for such purpose. Approval of a treatment plan
66 shall not be withheld, however, because a guardian is not available
67 to serve as monitor. In such circumstances, the court shall monitor
68 the treatment process to ensure that the antipsychotic medication
69 treatment plan is followed.
70 (e) At a hearing relative to authority to cause to admit or
71 commit or authority to administer antipsychotic medication, the
72 court shall require the attendance of such allegedly mentally
73 retarded person unless the court finds that there exists extraordi-
-74 nary circumstances requiring his absence, in which event the
75 attendance of his counsel shall suffice; provided that the court may
76 base its findings exclusively upon affidavits and other documen-
-77 tary evidence if it (i) determines, after careful inquiry and upon
78 representations of counsel, that there are no contested issues of
79 fact and (ii) includes in its findings the reason that oral testimony
80 was not required. The court may also appoint one or more persons
81 experienced in the evaluation, care and treatment of mentally
82 retarded persons to examine such person and report their conclu-
-83 sions to the court.
84 (f) Reasonable expenses incurred in any examination con-
-85 ducted pursuant to this section shall be paid by the petitioner, the
86 estate of such persons, or by the commonwealth as may be deter-
-87 mined by the court.
88 (g) The guardian of a mentally retarded person shall act to
89 protect the welfare of such person and may utilize the services of
90 agencies and individuals to provide necessary and desirable social
91 and protective services of different types appropriate to such per--92 son including, but not limited to, counseling services, advocacy93 services, legal services, and other aid as he deems to be in the94 interest of such person.
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95 (h) Any privilege established by section one hundred and thirty-
-96 five of chapter one hundred and twelve or by section twentyß of
97 chapter two hundred and thirty-three, relating to confidential
98 communications, shall not prohibit the filing of reports or affida-
99 vits, or the giving of testimony, pursuant to this chapter, for the

100 purpose of obtaining treatment of a mentally ill or mentally
101 retarded person.

SECTION 3. Chapter 201 of the General Laws is hereby
amended by deleting section fourteen and substituting in its place
the following:

1
2
3
4 Section 14. (a) Upon the petition of any agency within the

executive offices of human services or educational affairs or other
person in interest, the court may, if it finds that the welfare of a
minor, a mentally ill or mentally retarded person or spendthrift
requires the immediate appointment of a temporary guardian of
his person and estate, appoint a temporary guardian of such
minor, mentally ill or mentally retarded person or spendthrift,
with or without notice, and may in like manner remove or dis-
charge him or terminate the trust; or in the absence of a person to
serve as temporary guardian, the court by order or decree may
authorize and monitor, as appropriate, medical treatment, includ-
ing administration of antipsychotic medication. A temporary
guardian may proceed and continue in the execution of his duties,
notwithstanding an appeal from the decree appointing him, until it
is otherwise ordered by the supreme Judicial court, or until the
appointment of a permanent guardian, or until the trust is other-
wise legally terminated.

5
6
7
8
9

10
II
12
13
14
15
16
17
18
19

20
21 (b) No temporary guardian so appointed shall have the author-

ity to cause to admit or commit such minor, mentally ill or men-
tally retarded person or spendthrift to a mental health or retarda-
tionfacility unless the court specifically finds the same to be in the
best interests of such person and specifically authorizes such
admission or commitment by its order or decree.

22
23
24
25
26
11 (c) No temporary guardian so appointed shall have theauthor-

ity to consent to treatment with antipsychotic medication, pro-
vided that the court shall authorize such treatment when it (i)
specifically finds using the substituted judgment standard that the

28
29
30
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person, if competent, would consent to such treatment and (ii)
specifically approves and authorizes an antipsychotic medication
treatment plan by its order or decree.

31
32
33

(d) The court shall not authorize such admission or commit-
ment or treatment with antipsychotic medication except after a
hearing for the purpose ofwhich counsel shall be provided for any
indigent person subject to such admission or commitment or such
treatment and the court shallrequire the attendance of such person
at such hearing unless the court finds that there exists extraordi-
nary circumstances requiring his absence, in which event the
attendance ofhis counsel shall suffice; provided that the court may
base its findings exclusively on affidavits and other documentary
evidence if it (i) determines after careful inquiry and upon represen-
tation ofcounsel, that there are not contested issues of fact, and (ii)
includes in its findings the reasons that oral testimony was not
required; provided, however, that in cases of extreme emergency
the court may authorize an admission or commitment by an ex
parte proceeding, if it finds that the remedies under the emergency
provisions of section twelve of chapter one hundred and twenty-
three are not applicable or would not be available to deal with the
present emergency.

34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

(e) No separate petition shall be necessary for the appointment
ofa temporary guardian, and, except as otherwise specified herein,
the procedures relative to filing, notice, hearings, and related
matters normally incident to equitable proceedings and relief prior
to final decree, shall apply to these proceedings, provided that a
hearing on a request to authorize the administration of antipsy-
chotic medication shall be held within five days of filing, and the
principles of equity normally applicable to the issuance, denial and
expiration oftemporary or preliminary relief and orders shall also
so apply.

52
53
54
55
56
57
58
59
60
61

(f) Whenever a temporary guardian is so appointed, the decree
or order shall indicate the nature of the emergency requiring such
appointment and the particular harm sought to be avoided, and
shall state that the temporary guardian so appointed is only author-
ized to take such actions withregard to the ward as are reasonably
necessary to avoid the occurrence of that harm.

62
63
64
65
66
67
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68 (g) Any privilege established by section one hundred and thirty-
-69 five of chapter one hundred and twelve or by section twenty Bof
70 chapter two hundred and thirty-three, relating to confidential
71 communications, shall not prohibit the filing of reports or affida-
-72 vits, or the giving of testimony, pursuant to this chapter, for the
73 purpose of obtaining treatment of a mentally ill or mentally
74 retarded person.
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