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DEPARTMENT OF REVENUE

LEVERETT SALTONSTALL BUILDING

100 CAMBRIDGE STREET, BOSTON 02204

The Honorable Michael J. Connolly Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Mr. Secretary:

In accordance with the provisions of Section 33 of Chapter 30 of the
General Laws, as amended, the Commissioner of Revenue is pleased to
submit herewith the legislative recommendationsof the Department of
Revenue for legislative action during the 1985 session of the General
Court. Such recommendations contain a detailed explanation of the
reasons therefor and are accompanied by drafts of bills embodying the
legislation recommended.

Sincerely,

IRA A. JACKSON

No. 290HOUSE

Wb e Conunontoealtt) of

Commissioner of Revenue
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In the Year One Thousand Nine Hundred and Eighty-Five.

i. The organization and operation of the department of
REVENUE.

In 1983, the Advisory Task Force in the Department of Revenue
submitted recommendations to achieve two major objectives: (1) to
improve the efficiency and effectiveness of the Department of Revenue
in administering and enforcing the tax laws of the Commonwealth,
and (2) to engender public confidence in the integrity of the Common-
wealth’s revenue collection system.

This legislation seeks to implement those recommendations of the
Task Force that require legislative action in the areas of integrity, tax
administration and departmental management. These proposals
include:

1. A statutory preamble would be adopted which firmly establishes
the paramount importance of the promotion of public trust and confi-
dence in administering tax laws with integrity, impartiality and
equality.

2. The statutory organization of the department would include a
Division of Inspectional Services to ensure the continued existence of
this critical function.

3. Departmental employees would be prohibited from holding elec-
tive public office, participating in political campaigns for such office or
contributing to any political campaign for such office.

4. The department would be exempt from the requirements of
scheduling approvals to facilitate the hiring, allocation and efficient
utilization of personnel.

5. The department would be authorized to accept gifts of data
processing equipment in order to upgrade and enhance its data pro-
cessing capability.

6. The department would be authorized to abate uncollectible tax
accounts under uniform rules prescribed by regulation without the
necessity of Appellate Tax Board action.

7. Taxpayers contesting a tax assessment would not be required to
pay such assessment while the matter was under administrative review

Commontoealtt) of iflatfgatfjuaetW
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within the department. This provision would not be applicable to
trustee-type taxes or where collection jeopardy or a past history of
non-compliance exists or where a frivolous claim is filed.

Corrective changes in existing tax laws

This recommendation seeks to correct several technical deficiencies
in the tax laws resulting from prior legislative amendments thereto. No

-substantive change in the laws would result. The specific corrections

1. Regulations issued by the Commissioner of Revenue should be
“not inconsistent with law” rather than “not consistent with law” as it
appears in G.L. c. 14, sec. 6, cl. 1.

2. In computing the penalty for failure to pay a tax, credits for
payments made during a particular month should apply to additional
assessments as well as balances due on the original return as filed.

3. The exemption for meals furnished to college students enacted in
1978 incorrectly amended paragraph (bb ) of G.L. c. 64H, sec. 6, rather
than paragraph (cc). Paragraph (bb) had been repealed by St. 1977, c.
363 A, sec. 42 and replaced with paragraph (cc) effective January 1,
1978. This change would make the necessary correction and make the
exemption fully effective as of its intended effective date of July 1,
1978. In anticipation of this corrective change and in line with obvious
legislative intent, the Commissioner of Revenue has, since that date,
granted the exemption.

4. The exemption from sales and use tax enacted in 1980 for farm
tractors used in agricultural production inadvertently deleted some of
the operative wording of G.L. c. 641, sec. 27. The section would be
re-enacted with its full and correct language.

5. The amendments to the rate of interest enacted in St. 1980,c. 27,
sec. 3, changed the operative section from section 33 to section 32 of
G.L. c. 62C. Cross-references to this provision in a number of other
sections of the General Laws are corrected in line with this change.

y 6. Obsolete language referring to the State Tax Commission, which
was abolished in 1978, would be deleted from the direct payment
permit language in the sales tax law, G.L. c. 64H, sec. 3 (b).

7. Cross-references contained in the revenue enforcement and pro-
tection program enacted in 1983 are corrected. Further, the rate of
interest applicable to refund of overpayments is clarified in line with
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the change of the interest rate payable upon unpaid taxes, which was
established at 18% per annum.

The appropriation of a stabilization fund in towns and dis-
tricts.

Except for certain approved school projects, existing law restricts
the appropriation of a stabilization fund in towns and districts to the
annual town or district meeting. Extraordinary or unforeseen circum- V
stances, however, arise subsequent to the annual meeting where imme-'*'
diate capital-type expenditures are required and cannot wait until the
next annual meeting. There also are instances where a vote on the
appropriation of a stabilization fund taken at an annual meeting is
later found to be invalid or defective. Because of the present statutory
restriction, these problems cannot be addressed at a special town or
district meeting, but must await the next annual meeting before they
can be resolved.

This proposed legislation would authorize towns and districts to
appropriate a stabilization fund at a special town or district meeting,
provided that it is approved by a four-fifths, rather than a two-thirds,
vote. The more stringent voting requirement would ensure that an
overwhelming consensus exists for the extraordinary appropriation at
a special meeting, which generally does not attract theattendance of an
annual meeting. It would also tend to prevent special interest groups
from exerting greater influence at special meetings because of such
limited attendance.

4. Local reimbursement for certain services provided by the
COMMONWEALTH.

Currently, cities, towns and districts are required to reimburse the
Commonwealth expenses incurred by the Director of Accounts in
providing certain services relating primarily to the conduct of periodic
audits and the installation ofaccounting systems under G.L. c. 44,
41.

In a continuing objective of offering an expanded array of technical
and professional expertise and assistance to cities and towns with
respect to fiscal management, the Department of Revenue intends to
make services available, in some instances, on a no-cost or partial-
reimbursement basis. To the extent, however, that these services fall
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within the purview of G.L. c. 44, SS. 35-40, full cost reimbursement
would be required.

This proposal would grant the Director of Accounts the required
latitude to offer technical and other assistance to cities and towns
under programs to upgrade and enhance fiscal management without
the need to impose a full, cost-reimbursement charge therefor.

The proposed legislation would also revise and conform the wording
of Section 41 to the existing statutory scheme for local reimburse-
ments.

5. Authorization for cities, towns and districts to enter into

CERTAIN AGREEMENTS WITH BANKING INSTITUTIONS.

The present municipal law governing the fiscal administration of
cities, towns and districts does not adequately address a growing
financial practice. Municipalities are agreeing to maintain specified
deposit balances of municipal funds in a bank in return for banking
services, other types of services and possible the purchase or lease of
tangible property.

These “compensating balance” agreements are not currently regu-
lated in any way. In the present tax limitation environment under
Proposition 2]/i, such agreements have the tendency of promoting the
purchase of services or property by committing the deposit of munici-
pal funds at a level that may not be fiscally prudent in order to obtain
services and/ or property thatcould not otherwise be obtained through
the normal appropriation process. The danger in subverting the town
meeting or city council power to authorize these transactions through
the appropriation process is obvious.

This proposal would authorize cities, towns and districts to enter
into “compensating balance” agreements with banks provided the
agreements meet the following statutory limitations:

I. The agreement could only be for normal banking services, as
defined by the Commissioner of Revenue.

2. The agreement could only be for a term of one year.
3. The agreement would have to disclose fully the commitment of

the municipality relative to the maximum level of deposits it could be
required to deposit under any possible change in financial conditions
or otherwise.

4. The agreement would have to be approved by the local appro-
priating authority.
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5. The municipality would not be able to appropriate funds to meet
its contractual commitment.

The Commissionerof Revenue would be required to administer and
interpret the provisions of this proposal so as to promote prudent fiscal
management and to ensure that it is not used to circumvent the
appropriation process or other provisions of law.

6. Revision of the provisions for the classification of corpora-
tions SUBJECT TO THE CORPORATION EXCISE.

The Commissioner of Revenue is annually required to send to each
board of assessors a list of all corporations subject to taxation in
Massachusetts and those which have been classified as manufacturing
corporations. In recent years, the cost to compile, edit and print this
listing of over 120,000 corporations, which is a heavy volume of
approximately 1100 pages, has increased significantly to its current
level of $75,000 per year, or $B9 per volume.

This proposal would eliminate this annual printing of the list at an
annual saving of $75,000 for the department. Since the Commissioner
notifies the local boards of assessors when a corporation is classified as
a manufacturing corporation, the need for annual notification is not
needed. The issuance of a complete listing would be left to the Com-
missioner’s discretion. Further, the department is available to answer
all inquiries from cities and towns relative to any information on
corporations doing business in their communities. The repeal of this
cumbersome statutory requirement would assist the department in
operating more efficiently within its budgetary appropriations.

Establishment of a statewide, computer-assisted mass
APPRAISAL SYSTEM TO AID IN MAINTAINING LOCAI
ASSESSMENTS AT FULL VALUE

With most cities and towns operating at full value assessments, one
of the areas that needs to be addressed is the ability of communities to
maintain their assessments at full value from year to year. If they have
the capability to adjust their assessments on a continuing basis, the
need for costly periodic revaluation by outside contractors will be
diminished.
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The management tool that has been successfully implemented in
other states to meet the necessity for continual monitoring and adjust-
ment ofproperty tax assessments is a computer-assisted mass apprai-
sal system. However, the cost ofsuch a system is prohibitive for most of
our communities. The establishment of a statewide, computer-assisted
mass appraisal system, which would be available to any city or town
upon request and at a much lower cost, can provide a cost-effective and
accurate way of meeting its continuing updating responsibility, Such a

Statewide system would ultimately save cities and towns millions of
dollars now spent on frequent revaluations.

The General Court, in recognition of the need for such a statewide
system, appropriated $400,000 to finance the design and development
of such a system. That project is well under way and proposals for
system design are being solicited. In line with these efforts, this recom-
mendation would specifically authorize the Commissioner of
Revenue, subject to appropriation, to operate a statewide, computer-
assisted appraisal system; and would allow cities and towns to request
the Commissioner to implement the system in their communities upon
a cost-reimbursement basis. In our view such a statutory provision is a
necessary framework within which the statewide system should be
administered.

8. Clarification of the real estate exemption granted to cer-
tain PARAPLEGIC VETERANS AND THEIR SURVIVING SPOUSES.

jtj The Commissioner of Revenue has traditionally interpreted the
provisions of G.L. c. 58, sec. 8, as authorizing the total exemption from
local real estate taxes of the homes of paraplegic veterans, i.e. those
veterans who lost all bodily functions below the waist in wartime

»service. Reimbursement of the loss of taxes (in excess of the first $2,000
of assessment) was enacted in 1951 as G.L. c. 58, sec. BA. In 1957, the
exemption was expanded to include the surviving spouses of such
»eterans with corresponding reimbursements by the Commonwealth,

s.. This proposal would clearly place in the statutory law all the qualifi-
cations and prerequisites for this exemption that has been granted over
(lithe years as one implied from general abatement provisions. The new
Is/Clause 22F would include this exemption with other veterans’ exemp-
tions and follow the current administrative provisions that are in place.
It would make no substantive change in the present scope of the
sxemption or its reimbursement by the Commonwealth.
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Under the proposed Clause 22F, paraplegic veterans, and their
surviving spouses, so long as they remain unmarried, would continue
to be granted a total exemption from real estate taxes upon their
homes.

The loss of taxes in excess of the higher of 52,000 of exemption or
$175 would be reimbursed by the Commonwealth as it presently is.

In fiscal 1983, 322 such exemptions (76 of which were to surviving
spouses) were granted in all cities and towns at a tax-loss cost of
$564,000, of which $502,000 was reimbursed by the Commonwealth.

9. Clarification of the definition of “population” used in cer-
tain DISTRIBUTION AND ASSESSMENT PROVISIONS.

Population is used as a factor in a number of formulas that either
distribute state aid to cities and towns or assess charges to the munici-
palities. Some of these formulas define “population” as that of the
latest state census or the latest federal census adjusted by the Commis-
sioner of Revenue to conform as nearly as possible to the same defini-
tion as used in the state census.

By Amendment Article Cl to the State Constitution passed in 1978,
the state census must be conducted in accordance with the standards
used by the United States from time to time. As a result of this
constitutional mandate, the federal and state census now use the same
standards and adjustment is no longer necessry. This proposal would
bring the definition of “population” in these formulas in line with the
current law and repeal the obsolete language.

io. Corrective changes in certain local tax laws.

The local assessors are required by law to file copies of their valua-
tion books with the Commissioner of Revenue every fifth year or more
often as requested by the Commissioner. The next filing is scheduled
for 1985.

As a result of the added powers granted to the Commissioner in
recent years in overseeing local tax assessment administration, espe-
cially the requirement for triennial certification and continuing
assessment updates, the need or value of the valuation book filing has
been greatly reduced to the point where they are no longer necessary.

This proposal would repeal the filing requirement and thereby elim-
inate a periodic administrative and financial burden for local assessors
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as well as a handling and storage expense for the Commonwealth.
Additionally, this proposed legislation would make a corrective

change in the statutory provision for the filing ofapplications for local
property tax exemptions to include three recently enacted local option
exemptions. Clauses 17C, 37 A and 41 B, as well as the hardship exemp-
tion under Clause 18. It would also specifically allow a full three-
month period for filing such applications in the event local tax bills are
mailed after September 15th of any fiscal year.

n. Taxation of agricultural and horticultural land.

In the taxation of agricultural or horticultural land, the amount of
land contiguous to land actively devoted to agricultural and horticul-
tural use that can be includible within such classification and so taxed is
limited to 100% of the land in active use. A question has been raised as
to whether the 100%limitation applies to all contiguous land or merely
to certain land deemed contiguous. The proposal would clarify this
language to make it clear that the limitation applies to all contiguous
land.

An owner of land who wishes to have it classified and taxed as
agricultural or horticultural land under G.L. c. 61A is required to
apply to the assessors annually on or before October 1. The assessors
have three months from the date of filing to act upon the application.
The law presently provides that if the assessors do not act upon said
application within the three-month period, it shall be deemed an
allowance of the application. This legislation would also provide that
failure of the assessors to act upon the application within the three-
month period would be deemed a disallowance of theapplication. This
change would bring the statute in conformity with similar provisions
under G.L. c. 58, sec. 6 (applicable to applications for abatement of
property taxes) and under G.L. c. 618 (applicable to recreational land).
In these latter cases, a failure to act within the three-month period is
deemed to be adisallowance of the application. A uniform and consist-

* ent administrative procedure in this regard is needed so that taxpayers
and assessors are not unnecessarily confused and possibly prejudiced
thereby.

Lastly, it is proposed that all recording fees relating to the adminis-
tration of this law be borne by the owner of the land who is benefiting
from classification under this chapter. Such costs should not have to be
paid by the city or town.
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12. Updateof the personal income tax law to the current provi-

sions OF THE FEDERAL INTERNAL REVENUE CODE.

Since 1971, the Massachusetts income tax has been tied directly to
the federal income tax Code provisions as of a datecertain. In 1983, we
updated our law to the federal Codeprovisions as of February 1, 1983.

Since then, the U.S. has made some major revisions in its law, the
latest being the Tax Reform Act of 1984. This Act has affected the
taxation of alimony, depreciation on real estate, the computation of
long-term capital gains and the deductibility of certain business
expenses. In order to retain the compliance advantage that federal
conformity allows, it is essential that we adopt current federal
provisions.

This proposal would define the U.S. Internal Revenue Code that
would be used in our law as the Code as amended on January 1, 1985,
and in effect for the taxable year. The amendment would also specifi-
cally provide that we would not adopt the provisions of the Code that
taxes certain Social Security benefits. Further, our law would retain a
disability income exclusion equal to the amount upon which the cor-
responding 15%federal credit is computed.

it. Corrective changes in the capital gains deduction under the

PERSONAL INCOME TAX LAW.

As a result of amendments in 1979 and 1983, the effective rate of tax
imposed upon capital gains from the sale or exchange of property was
reduced through the enactment of a long-term capital gains deduction,
which is now 50%. The 1979 amendment repealed the provisions of our
law relative to Massachusetts adjustments to federal basis rules in an
attempt to wholly conform this area of taxation to the provisions of the
Federal Internal Revenue Code.

Because of the historical and continuing differences between the
Massachusetts and federal income tax laws, totalstatutory conformity
is impossible without creating inequitable tax treatment in certain
types of cases. This has been further compounded by differences
between the Massachusetts and federal income tax laws during the
period from 1979 to 1983, and again in 1984, when Massachusetts did
not conform to current federal provisions. Massachusetts adjustments
to basis should be restored, and the technical application of basis
adjustments should be more clearly spelled out.
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This proposal would restore the Massachusetts basis rules in effect
prior to 1979, updating them to take into account the non-conforming
provisions that were in effect since that time. It would also make the
following changes in the treatment of capital gains;

1. Federal definitions for relevant capital gain and loss terms, as
altered by Massachusetts basis rules, would be specifically adopted;

2. Capital gains treatment would apply only to capital assets as
defined under Section 1221 ofthe Federal Internal Revenue Code; and

f 3. The fact that Massachusetts did not adopt any of the federal
provisions relative to carryover basis that had been in effect during
certain intervening years would be specifically clarified.

These changes would have no net revenue impact for the Common-
wealth and would provide for a fairer and more equitable system of
taxing capital gains without the inequities in individual cases that have
arisen since 1979.

14. CLARIFICATION OF CERTAIN PROVISIONS OF THE INDIVIDUAL INCOME

TAX LAW.

In 1981, there were two separate and distinct amendments to the
rental deduction under the personal income tax (St. 1981, c. 782 and c.
795). This has resulted in some ambiguity as to which wording cur-
rently applies.

This proposal would remove the doubt by clearly adopting the
revised statutory language in chapter 782 rather than the original
wording in chapter 795. In addition, the amendment would clarify that
a husband and wife are entitled only to a maximum deduction of
$2,500 and not a maximum of $5,000 if one-half of the rent of their
principal residence is paid by each.

The provisions of the personal income tax apply to fiduciaries who
are inhabitants of the commonwealth or who act under an appoint-
ment derived from a court of the commonwealth. Again, there is some
ambiguity whether this provision applies to fiduciaries, such as trustees

*in bankruptcy, appointed by a federal court in Massachusetts. This
proposal would clarify this point by making it clear thaTthe personal
income tax law applies to fiduciaries appointed by a federal as well as a
state court in Massachusetts.

15. REVISION OF CERTAIN PROVISIONS FOR FILING INDIVIDUAL DECLARA-
TIONS OF ESTIMATED TAX.
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Under the present provisions of law, an individual declaration of
estimated tax and quarterly payment thereof is required to be made if
an individual’s taxable income not subject to withholding is more than
$5OO and his estimated tax is more than $4. These threshold limits were
last modified more than twenty years ago.

With the increasing incomes at all levels during this period of time
and with the significant changes in our income tax law as well, these
thresholds are unrealistically low. Individuals with relatively small
amounts of income not subject to withholding have discovered that
they either must declare and pay estimated taxes or be subject to
additions to tax for failure to do so.

1 n line with comparable increases in the threshold amounts federally
enacted in 1981, this proposal would raise the Massachusetts thresh-
olds as well. It is proposed that no declaration of estimated tax be
required unless an individual’s tax liability for the year can reasonably
be expected to be $2OO or more over amounts withheld during the year
or the individual’s taxable income for the year not subject to withhold-
ing is more than $2,000. These provisions would become effective for
1986 and thereafter.

The proposed legislation would also revise the circumstances under
which an addition to tax would be imposed for underpayment of an
estimated tax to bring them in line with comparable federal provisions,
as amended in 1984. The revisions would provide for the following:

I. No addition to tax would be imposed if the taxpayer had no tax
liability in the prior year or ifthe current year’s liability is $2OO or less.

2. The Commissioner would be authorized to waive the addition to
tax in limited extreme hardship cases of casualty, disaster or other
unusual circumstances or when a person first becomes subject to the
payment of estimated tax upon retirement or disability.

3. Certain exceptions from the addition to tax would be repealed.
4. The special provisions applicable to farmers would be liberalized

and extended to fishermen.

16, REVISION OF THE INCOME REQUIREMENTS FOR FILING A MASSACHU-
SETTS INDIVIDUAL INCOME TAX RETURN.

In 1983, the minimum threshold levels below which no Massachu-
setts income tax is due were raised from the pre-existing $2,000 ($3,000
if a joint return) to $3,600 (and $6,100 if a joint return) in 1984, $4,400
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(and $7,200 if a joint return) in 1985 and $5,000 (and $8,300 if a joint
return) in 1986 and thereafter.

With the increase in the no-tax thresholds, comparable changes were
not made in the requirements for filing income tax returns. A taxpayer
must continue to file a tax return if his or her Massachusetts gross
income is in excess of $2,000, even though no tax is due unless his
income is at least $3,600 (in 1984), $4,400 (in 1985) or $5,000 (in 1986
ff.).

This proposal would amend the return filing requirements to bring
them in line with the previously-enacted increases in the no-tax status.
No return would be required to be filed unless the taxpayer’s gross
income or total income, whichever is the greater, exceeds $4,400 (for
1985)and $5,000(for 1986 ff.). “Total income” is used for determining

no-tax status and includes in its measure certain non-taxable items
such as U.S. interest, Massachusetts interest and certain fiduciary
income. Similar changes in filing requirements are made for non-
resident taxpayers.

It is estimated that the increase of the no-tax status thresholds and
raising the return requirements correspondingly will reduce the total
number of income tax returns by about 200,000 annually when fully
implemented in the 1986 tax year. The saving in administrative costs in
not having to process these tax forms is estimated at $2,000,000
annually.

17. INCREASE IN THE AUTOMATIC EXTENSION PERIOD FOR FILING CORPO-

RATION EXCISE RETURNS.

Corporations seeking more time to file their annual corporation
excise returns may obtains a three-month automatic extension of time
to file. A few years ago, the federal government extended the period of
time for an automatic extension from three to six months.

This proposal would change the Massachusetts law to conform to
the federal provision by allowing for an automatic extension of time of
six months for corporations.

The provision as to automatic extensions of time for the filing of
individual income tax returns was extended from two to four months
by regulation in order to conform to the comparable federal provi-
sions. No change in the statutory language was necessary.
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18. CLARIFICATION OF THE PROVISIONS RELATING TO THE DISCLOSURE OF
TAX RETURN INFORMATION.

Under G.L. c. 62C, sec. 21, the disclosure of information contained
in tax returns and other documents filed with the Commissioner of
Revenue is confidential, and the disclosure thereof is prohibited except
in certain specified instances.

Under this provision, the Commissioner and other departmental
employees are authorized to utilize such information in proceedings to
determine or collect the tax involved or for purposes of criminal tax
prosecution. With the increased powers granted to the Commissioner
in 1983 in collecting delinquent taxes, some concerns have been raised
as to the use of necessary tax return information in sundry collection
activities that may not, in the technical sense, be “proceedings” to
collect a tax.

Therefore, it is proposed that the Commissioner’s authority to use
such information be extended to “proceedings and other activities” to
determine or collect a tax. Such an expansion would clarify the utiliza-
tion of taxpayer return information in notifying governmental agen-
cies the extent of tax delinquency in order to prevent regulatory or
contract action in favor of such taxpayer or in aiding authorized
private contractors to collect assigned delinquent taxes.

Presently, the Commissioner, uponrequest, may disclose whether or
not an individual has filed an individual income tax return for the
current or any prior year. This proposal would also extend this right to
all taxes so that the public may discover whether or not any taxpayer
has filed a return for any designated tax.

19, REFUND OF OVERPAYMENTS DETERMINED AFTER CERTAIN TAXPAYER
AUDITS.

Under G.L. c. 62C, sec. 27, the Commissioner of Revenue and a
taxpayer may consent in writing to extend the statutory three-year
period for auditing the taxpayer’s books and records in order to
determine proper tax liability and assess any additional taxes found to
be due. If, however, the audit during this extended period results in a
determination that the taxpayer overpaid his tax, there is no provision
in the statute to authorize a refund of the overpayment. Normally, this
would occur at a time when the three-year period for the filing of an
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application for abatement by the taxpayer would have also expired
This legislation would authorize the Commissioner to refund any

overpayment of tax determined after an audit conducted during the
extended period of time.

20. CLARIFICATION OF PERSONAL LIABILITY FOR CERTAIN STATE TAXES.

Under the provisions of law applicable to certain trustee-type taxes
(sales, use, meals withholding and room occupancy taxes), an officer
or employee of a corporation or a member, officer or employee of a
partnership, who is under a duty to pay over such taxes to the Com-
monwealth and does not do so, is personally and individually liable for
such taxes.

Recent litigation has raised certain legal ambiguities and possible
obstacles to the Commissioner’s authority to hold such individuals
personally liable for the corporation’s or partnership’s unpaid taxes
without further time-consuming legal procedures. The principal objec-
tion raised to the present legislative scheme is that no administrative
and/or legal review is provided for the Commissioner’s determination
to hold an officer or employee personally liable.

This proposed legislation would correct possible legal ambiguities in
the present law by providing a specific procedure for administrative
and legal review. The officer or employee would be given a thirty-day
written notice of the Commissioner’s proposed determination and an
opportunity for a hearing before the Commissioner or his representa-
tive, After the thirty days, the unpaid tax would become due and
payable from such individual and a tax lien upon his property would
thereupon arise. The individual held liable would then be given specific
rights to contest the Commissioner’s determination through the
abatement process and ultimate appeal to the Appellate Tax Board
and review by the Supreme Judicial Court.

21. REVISION OF PENALTIES FOR FAILURE TO FILE A TIMELY RETURN.

Our tax law presently provides a penalty of 1% of the tax due for
each month, or fraction of a month, that a taxpayer is late in filing a tax
return, up to a maximum of 25%. Experience has indicated that the
amount of such penalty has not been sufficient, especially with respect
to a short-term delinquency, to encourage the filing of timely tax
returns.
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This propsal would increase the monthly penalty from 1 % of the tax
due per month to 5% for each month. The maximum penalty would
remain at 25%. This amendment would bring our penalty for a late
return in line with the comparable provision under the federal interal
revenue code.

The proposed legislation would also add two other provisions to
encourage the filing of timely returns and thereby assist in the effective
administration of our tax laws. A relatively small penalty of $lOO or 1%
of the tax liability, whichever is lesser, would be imposed if a required
return that has no balance of tax due is filed late. Presently, there is no
penalty for such a late return.

Secondly, a time limit of two years would be added for applying and
receiving a refund of a tax overpayment previously made where no tax
return is required to be filed. Currently, there is no time limitation and
such an application could be made years later, at a time when records
to verify the overpayment would not be in existence. This limitation
would again conform to a similar provision under the federal internal
revenue code.

22. AUTHORIZATION FOR THE COMMISSIONER OF REVENUE TO CORRECT
ERRORS IN TAX ASSESSMENTS OR PAYMENTS AND TO RESOLVE MUL-

TIPLE REFUND CLAIMANT DISPUTES.

Presently, the tax laws do not have an express provision authorizing
the Commissioner of Revenue to correct obvious clerical errors in tax
assessment or tax payments which may be generated by normal pro-
cessing activity of the department. These would include such items as
keying errors by data entry operators, multiple assessments for the
same tax liability and failure to credit payments received. Erroneous
payments would include the deposit of checks drawn to the orderof the
Internal Revenue Service or other payees and deposited by the
department in error. This proposal would authorize the Commissioner
at any time to correct and adjust an assessment that is excessive due to
departmental clerical error or to refund the erroneous payment. An
aplication for abatement filed by the taxpayer would not be required,
and no time limitation would be applicable to these adjustments.

This recommendation would also authorize the Commissioner to
resolve cases in which two parties are making claims to the same
refund. This most often occurs incases where a refund is due on ajoint
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return and the parties have since been divorced or are legally separated.
Without authority to split the refund between the two parties on some
reasonable basis, the result has been that the refund checks are issued
only in joint names and may, therefore, never be cashed or require the
unauthorized endorsement of one of the parties.

23. MAKING PERMANENT CERTAIN TEMPORARY STATE TAX COLLECTION

REMEDIES.

Under the Revenue Enforcement and Protection Program (REAP)
enacted in 1983, two unique collection tools were granted to the
Commissioner of Revenue to aid in more vigorous tax enforcement.
He was authorized to accept lesser amounts than the tax owed in final
and full settlement where there is serious doubt as to collectibility or
liability. Secondly, he was authorized to hire private collection agen-
cies to assist in collecting unpaid tax accounts. Both of these powers
were granted only until September 15, 1985.

The Department has utilized these powers to maximize its tax
collections during the past year. They have been found to be invaluable
tools in the tax administration process. In the light of our experience,
this proposal would extend these collection remedies and make them
permanent.

24. ELIMINATION OF THE LIMITATON UPON ABATEMENT OF TAXES WHERE
A LATE RETURN IS FILED.

Section 38 of Chapter 62C of the General Laws provides that where
a tax return is filed late without good cause and the taxpayer files an
application for abatement of the tax assessed for such tax period, the
tax cannot be abated below double the proper tax liability. This
provision places an unusually severe restriction upon a taxpayer who
files a late return and subsequently applies for an abatement. Since this
taxpayer is already subject to a penalty of 1% per month, up to a
maximum of 25%, for filing a late return and a penalty of /2 % per
month, up to a maximum of 25%, for failing to pay a tax timely, the
further penalty of limiting any abatement to which he may be entitled is
unduly harsh.

This proposal would eliminate this limitation and allow an unfet-
tered right to seek abatement. The limitation would, however, con-
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tinue to apply where fraudulent returns are filed or where, after notice,
proper returns are not filed.

PROHIBITION UPON SUITS TO RESTRAIN THE ASSESSMENT OR COLLEC-
TION OF A STATE TAX.

The administrative provisions applicable to state taxes, Chapter62C
of the General Laws, provide for legal remedies under which a tax-
payer or others may contest an action taken by the Commissioner of
Revenue in assessing or collecting a state tax. The underlying principle
of tax administration, however, is that the right of the sovereign to
assess and collect the taxes in the first instance must remain free and
unfettered. To limit such right could potentially do irreparable harm to
the activities that government is called upon to finance and support. If
a tax is subsequently found to be wrongfully assessed or collected,
provision is made for its return with interest to the taxpayer.

This proposal, based upon a comparable provision (Section 7421) in
the Federal Internal Revenue Code, would prohibit any suit that seeks
to restrain the Commissioner from assessing or collecting a state tax.
The taxpayer and others would continue to have their statutory rights
to contest the validity of any assessment or collection procedure. They
would not, however, be able to block the Commissioner’s action before
the fact. Our experience has shown that in those situations where
judicial orders have been issued restraining the collection of a tax, the
legal issues presented by these actions are seldom litigated and the
taxes involved are not collected.

As part of this recommendation, it is proposed that a third party
who has an interest in property that is levied upon would have a
specific right to bring an action to contest the propriety of the levy or to
establish his right thereto.

26. INCREASE IN THE AMOUNT OF SMALL TAX BALANCES THAT THE COM-
MISSIONER OF REVENUE MAY ABATE.

The Commissioner of Revenue has the statutory authority to abate
small tax balances of $ 10 or less, il it is determined that the administra-
tion and collection costs involved would not warrant collection of the
tax. This $lO limit was raised to that level from $1 in 1973.

With the passage of time and the inflationary trends during the past
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decade, the $lO limitation has become unrealistic and should be
increased to a level more commensurate with administration and
collection costs. It is proposed to raise the maximum to $5O.

27. IMPOSITION OF A PENALTY FOR FAILURE TO MAKE DEPOSIT OF CERTAIN
TAXES.

Large business taxpayers who withhold or collect taxes from others
are required to pay over such trustee taxes to the Commonwealth
periodically, generally on a weekly basis, through an advance deposit
procedure. The return with respect to such taxes is filed quarterly and
the advance deposits are reported and reconciled thereon.

Since there is presently no penalty for not making timely deposits or
payments, many large taxpayers delay paying over such trustee taxes
until the end of the calendar quarter. The Commonwealth is thereby
deprived of these taxes for periods of timeranging up to two months or
more.

This proposal, based upon a comparable federal provision in the
Federal Internal Revenue Code (section 6656), would impose a penalty
of 5% upon any payment, or portion thereof, not made on or before the
due date for such payment. The Commissioner would be authorized to
waive such penalty where the failure to pay timely was due to reasona-
ble cause and not to willful neglect.

28. REVISION OF THE LIEN AND LEVY PROVISIONS APPLICABLE TO STATE
TAXES.

Like comparable provisions of federal tax law, Massachusetts has
two important powers and remedies to assist it in the collection of
unpaid state taxes. It has a statutory lien upon the taxpayer’s property
from the date a tax is assessed until it is paid, but no longer than six
years. Secondly, it has the power to seize any tangible or intangible
property of the taxpayer to satisfy any unpaid tax liability.

Several changes are proposed in these provisions at this time: -

2. A levy upon salary or wages would be continuing until the tax is
fully paid.

1. The lien would be extended from six to ten years. This would
coincide with the statute of limitations of ten years for unpaid state
taxes enacted in 1983 and taking effect in 1985.
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3. Specific exemptions from levy would be enacted for a taxpayer s
personal effects, and wages or salary below specified amounts.

4. The period of time for redeeming seized real property that has
been sold would be extended from 4 months to 6 months.

The last three changes outlined above correspond to recent amend-
ments made to the federal levy law and would bring the Massachusetts
law in closer conformity with the Federal Internal Revenue Code.

29. REDUCTION OF THE PERIOD OF TIME FOR THE COLLECTION OF STATE
TAXES.

In 1983, Massachusetts enacted, for the first time, a general statu-
tory limitation upon the collection of unpaid state taxes of ten years.
This provision takes effect as of January 1, 1985.

Although the adoption of such a law is in line with the recommenda-
tion of the Commissioner of Revenue, it represents only the first step in
bringing our statute of limitations for the collection of state taxes to a
more realistic level. There is a six-year statutory period for the collec-
tion of private business accounts, federal taxes and local property
taxes.

It is proposed that the ten-year statutory period be reduced to eight
years in 1986 and to six years in 1987 and thereafter. This would bring
Massachusetts in conformity with provisions applicable to unpaid
federal and other taxes.

30. WAGE REPORTING AND BANK MATCH SYSTEMS

The quarterly wage reports filed by all Massachusetts employers are
utilized by theDepartment in a separate data system to verifyeligibility
for entitlement to certain public benefit programs and, further, to
identify absent parents who are legally obligated to make support
payments to the Welfare Department. The information compiled
under this system may only be used for the above purposes.

This information would prove extremely valuable if used for tax
administration purposes. It could be used, among other things, to
locate delinquent taxpayers, and to compare wages reported by
employers quarterly with the information contained in the taxpayers’
returns. This proposed legislation would allow the Commissioner of
Revenue to utilize the employer wage reports and the information
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contained therein for any tax administration purpose in the same
manner as any other tax return information. The same stringent confi-
dentiality requirements that are currently in both the tax and wage
reporting laws would be equally applicable to tax personnel using wage
report information for tax purposes.

The proposed legislation would also specifically authorize the
Commissioner to require employers having 2,500 or more employees
and having the capability to file their quarterly wage reports on
machine-readable magnetic tape to file such reports on magnetic tape.
If the Department were to receive quarterly reports from the larger
employers on magnetic tape, a large part of its time-consuming work of
keying the wage data would be eliminated and would thereby signifi-
cantly speed up the availability of complete wage data for matching
wth recipient data of the administering agencies.

This proposal would also revise and clarify the statutory language
enacted in the general appropriations act for fiscal 1985 relative to the
expansion of the wage reporting system to include computer matches
with all banks and financial institutions of the commonwealth to
discover other assets of recipients of public programs.

31. LIMITATION ON THE USE OF THE CORPORATION EXCISE INVESTMENT

TAX CREDIT.

A recent court decision, Walter Kklcle & Company. Inc. v. Commis-
sioner oj Revenue, has interpreted the corporation excise investment
tax credit in a manner that significantly broadens its use beyond the
limits that were generally believed to be applicable. The Supreme
Judicial Court held that the unused investment tax credit of a corpora-
tion of an affiliated group may be utilized to reduce the excise liability
of another corporation of that group where the corporations have
elected to file their Massachusetts return on a combined basis.

This proposal would reverse the ruling of the Kidde case and limit
the use of the investment tax credit to the corporation that initially
generated the credit through its investment in Massachusetts. The
credit was never intended to reduce the tax liability and thus benefit an
affiliated corporation that had little if anything to do with the genera-
tion of the credit in the first instance.

32. REPEAL OF THE SEPARATE INCOME TAX ON CORPORATIONS ENGAGED
EXCLUSIVELY IN INTERSTATE COMMERCE.
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The separate income tax on corporations engaged exclusively in

interstate commerce was enacted in 1966 during a period when the
United States Supreme Court held that such corporations could not be
subject to the privilege-type lax that Massachusetts imposed upon
corporations. Since that time, the Court has overruled its previous
position, and these corporations are now subject to the regular corpo-
ration excise levied under Chapter 63 of the General Laws. The sepa-
rate income tax under Chapter 63C of the General Laws is, therefore,
obsolete and this proposal would repeal it and remove references to
such tax in other provisions of law.

33. REIMBURSEMENT OF FUEL TAXES ON ACCOUNT OF TURNPIKE USE.

The motor fuel and special fuels tax laws allow a reimbursement of
Massachusetts fuel taxes paid upon fuel consumed upon the Massa-
chusetts Turnpike. For purposes of determining the amount of reim-
bursement, the statute provides for a fuel consumption rate of 15 miles
per gallon for passenger cars, ambulances, hearses, motorcycles and
light trucks and 5 miles per gallon for all other trucks and buses. This
formula has remained unchanged since the inception of this reimburse-
ment provision in 1957.

Since that time, motor vehicles have experienced an increasing fuel
efficiency to the point where the 1957rates no longer represent average
fuel consumption. This proposal would, therefore, decrease the
assumed rates of consumption of fuel, for purposes of this reimburse-
ment from 15 to 20 miles per gallon for passenger cars, ambulances,
hearses, motorcycles and light trucks; and 5 to 7 miles per gallon for
other trucks and buses.

34. THE ADMINISTRATION AND ENFORCEMENT OF THE SPECIAL FUELS
EXCISE.

The lax of 11 c per gallon of special fuels, especially diesel fuel, poses
a large incentive for tax evasion. Recent criminal investigations have
documented large scale instances of illegal sales of special fuels without
charging or paying over special fuel excise taxes.

In order to administer and enforce our special fuel excise more
effectively and in order to combat the tax evasion that exists in this
area, a number of the enforcement remedies that are available with
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respect to other taxes must be extended to the special fuels excise.
This proposed legislation would enact a number of measures that

would tighten special fuels administration, audit control and assist in
the implementation of more cost-effective enforcement techniques.
The recommended changes would:

I, Make the illegal selling, or possession to sell, of untaxed special
fuels of 1,500 gallons or more a felony subject to a fine of up to $ 10,000
and/or imprisonment for up to 5 years in state prison. Maximum

for lesser violations would be increased from one to two
years’imprisonment and fines from $l,OOO to $lO,OOO.

2. Require sellers or users of special fuels to have approved measur-
ing devices in using or dispensing such fuels from their storage facilities
and provide a criminal penalty for removing or tampering with such
devices.

3. Restore the right that existed until 1976 to arrest a person found
in the act of violating the special fuels tax law and to seize any motor
vehicle and/or contraband fuel found in his possession.

4. Allow departmental employees to be appointed as special police
officers with power to serve warrants and to arrest and detain persons
violating the special fuels tax law.

Most of these recommended changes are patterned after similar
provisions in the cigarette tax law where they have proven to be
effective in combatting tax evasion.

35. CONFORMANCE OF THE DHFINITON OF “LODGING HOUSE” IN THE ROOM
OCCUPANCY EXCISE LAW TO THE DEFINITION FOR LOCAL LICENS-
ING PURPOSES.

The room occupancy excise under G.L. c. 64G is levied upon tran-
sient room occupancies in hotels, motels and lodging houses. A “lodg-
ing house” is defined in the law as a house where lodgings are let to five
or more persons within the second degree of kindred and which is

or required to be licensed under G.L. c. 140, sec. 23.
“ The definition of lodging house for licensing purposes was amended

in St. 1973, c. 481, reducing the number from five to four or more
persons. It is recommended that the definition of “lodging house” in
the room occupancy law, conforming to that currently in G.L. c. 140,
sec. 22, be amended to include a house where lodgings are let to four or
more persons, rather than five or more.
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36. REFUND OF SALES TAX ON RETURNED MERCHANDISE.

The sales tax law now provides thata sales tax may be refunded to a
customer by a vendor on a sale rescinded within 90 days only when the
entire purchase price is refunded to the purchaser. Many vendors
charge a service or handling fee on the return of the merchandise. In
these cases, since the entire purchase price is not wholly refunded, the
sales tax is not refundable. This proposal would correct this inequity
and allow the customer to obtain a refund of the sales tax paid upon the
return of the merchandise even though the vendor may charge a service
or handling fee.

37. CLARIFICATION OF CERTAIN PROVISIONS OF THE ESTATE TAX APPLICA-

BLE TO NON-RESIDENTS.

The estate tax law, as applied to decedents who are non-residents of
Massachusetts, contains a number of areas that require clarification
and further tightening. The three areas addressed follow.

I. The federal credit for state death taxes under the Massachusetts
estate tax, G.L. c. 65C, applies only to the estates of Massachusetts
residents. It is proposed that this provision be expanded to include
non-residents, which pick-up tax is now in G.L. c. 65A. It would also
clarify the Commonwealth’s right to collect such tax from the estate of
a decedent who was a non-resident of the United States but whose
estate consists solely of intangible assets having a situs in Massachusetts.

2. The estate tax imposed upon the estate of a non-resident is
determined by an apportionment of the tax based upon the real and
tangible personal assets in Massachusetts divided by the Massachu-
setts gross estate if the decedent had died a Massachusetts resident. A
question has beenraised by some estate fiduciaries as to whether or not
the value of an outstanding mortgage or debt on the Massachusetts
assets reduces the apportionment fraction and thereby reduces the
ultimate Massachusetts estate tax due. The estate has already taken the
amount of the mortgage or debt as a deduction in determining the
estate tax before apportionment. It is proposed that this ambiguity be
clarified in line with current administrative interpretation that the
apportionment of the estate tax be made on the basis of Massachusetts
assets undiminished by any mortgage or debt that may relate thereto.

3. G.L. c. 202, sec. 32, requires a foreign fiduciary to give the
Commissioner notice of a pending sale of Massachusetts real estate but
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it does not require him to obtain a release of the estate tax lien imposed
on that real estate. As a result, it may appear to the foreign fiduciary
that he has met his obligation to the Commonwealth by merely giving
notice required by said section 32. It is recommended that the statute
make clear that fiduciaries for the estates of non-residents are required
to present a certificate releasing the estate tax lien to the probate court
before a license to sell may be issued. This will also alleviate the current
cumbersome problem which requires the Commissioner to file an
appearance in every such case or to file a motion to rescind the license
to sell when the notice from the taxpayer was not timely filed.

38. RESTRICTION OF DEDUCTIONS UNDER THE ESTATE TAX TO THOSE PAID
OR ACCRUED.

The provisions of the federal estate tax law provide for the payment
of tax in installments over ten to fifteen years where the estate includes
a closely held business which comprises a large part of said estate.
Because the interest that may accrue during the installment period is a
deduction in computing the estate tax for both federal and state tax
purposes, these provisions mean that a Massachusetts estate tax can-
not be finalized within a reasonable period and must be kept open for
up to fifteen years.

This recommendation would limit a deduction for Massachusetts
estate tax purposes to those items that will be paid or will accrue within
three years from the date of the estate tax return, without regard to any
extension granted. Such a provision allows a reasonable time for the
accruing of deductions without unduly delaying the final closing of
estates.

39 COLLECTION OF DELINQUENT TAXES FROM CERTAIN CORPORATIONS.

Under existing law, a corporation that is delinquent in the filing of
state tax returns or in the payment of state taxes may be voluntarily
dissolved and its assets distributed without satisfying these outstand-
ing obligations.

If a corporation has not filed tax returns for two years, the Commis-
sioner of Revenue may request dissolution of a corporation. No such
authority exists if the requisite returns are filed but the taxes shown on
such returns remain unpaid.
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This proposal would provide that
I. A voluntary dissolution of a corporation would not take effect

unless and until a tax clearance certificate is filed with the state secre-
tary; and

2. A corporation would be subject to dissolution for failure to pay
state taxes as well as failure to file requisite state tax returns. Such
delinquency would not necessarily have to extend for two years or
more.
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