
HOUSE No. 151
Accompanying the first recommendation of the Executive Office

of Human Services (House, No. 150). State Administration.

In the Year One Thousand Nine Hundred and Ninety-One

An Act concerning receiverships of providers of services to
HUMAN SERVICES, EDUCATION, AND ELDER AFFAIRS AGENCIES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter Six Aof the General Laws is hereby amended by
2 adding the following sections:
3 Section 168, The following words are used in sections sixteen
4 B through sixteen K, inclusive, unless a different meaning is
5 required by the context or is specifically prescribed, shall have the
6 following meanings:
7 “Agency”, any office, division, department, board, commission
8 or other subdivision included within the executive office of human
9 services, as set forth in section sixteen of chapter six A, or within

10 the department of elder affairs, as set forth in chapter six A, or
11 within the department of education, as set forth in chapter fifteen.
12 “Client”, a person participating in a program of services in a
13 facility, whether as aresult of the order of the court, administrative
14 action, or voluntary participation.
15 “Emergency”, a situation or condition which presents imminent
16 danger of death or serious physical or psychological harm to
17 clients, including but not limited to imminent or actual
18 abandonment of a residential facility, and excluding a crisis due
19 solely to a natural disaster beyond the control of the provider
20 where the provider is taking appropriate remedial steps. An
21 organized labor activity conducted for union recognition or as a
22 tactic in contract negotiations shall not, of itself, constitute an
23 emergency. Voluntary withdrawal from participation as a
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24 provider of services where such withdrawal was not occasioned
25 by the denial of required licensing or approval of the facility, shall
26 not, absent imminent danger of death or serious physical or
27 psychological harm to clients, constitute an emergency.
28 “Facility”, any residential or non-residential program of
29 habilitative, rehabilitative, social or special educational services
30 operated by a provider, pursuant to a contract or other
31 arrangement with an agency or which is subject to required
32 licensure or approval by an agency.
33 “Provider”, any individual, trust, partnership, non-profit orfor-
-34 profit corporation, school or collaborative operating or
35 administering a facility which delivers a program of services to
36 client.
37 Section 16C. The superior court department of the trial court,
38 upon petition of the attorney general or upon petition of the
39 secretary of human services, the commissioner of education, or
40 the secretary of elder affairs, or any interested party, as hereinafter
41 provided, shall appoint a receiver for any facility, provided that
42 the court finds that an emergency exists or that the facility is
43 operating without a license or approval required by statute or
44 regulation for the operation of such program of services, or
45 without a valid, completed application for such licensure or
46 approval on file with and awaiting action by an agency, or an
47 agency has denied, revoked or refused to renew such license or
48 approval or has initiated procedures for the denial, revocation or
49 nonrenewal of such licensure or approval and the lives, health,
50 safety or welfare of the clients cannot be adequately assured
51 pending the full hearing and decision on the matter.
52 Section 16D. The secretary of human services, the secretary of
53 elder affairs, the commissioner of education, or the attorney
54 general may bring an action in the superior court department of
55 the trial court requesting the appointment of a receiver to operate
56 a facility. A client or parent or guardian of a client may petition
57 the secretary of human services, the secretary of elder affairs, the
58 commissioner of education or the attorney general to seek a
59 receivership under this section. If such petition is denied or no
60 such action sought is commenced within five days, the party
61 bringing the petition may bring suit in the superior court
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62 department for the appointment of areceiver or other appropriate
63 relief under this section. Upon filing of this suit, a client, parent
64 or guardian shall serve a copy of the complaint on the
65 administrative official and on the attorney general. Prior to any
66 hearing for the appointment of a receiver, the administrative
67 official shall file, and the court shall consider, an affidavit made
68 under oath describing the results of any investigation conducted
69 by the agency, including a statement of any findings with respect
70 to the client’s petition and the reasons for not filing an action
71 pursuant to this section, and shall append thereto the two most
72 recent reports of deficiencies in that facility. Nothing in this
73 chapter shall be construed as abrogating or superseding any
74 common law or statutory right of any person to bring an action
75 requesting appointment of a receiver to operate a facility.
76 The appropriate administrative official shall have sole
77 discretion, in addition to or in lieu of bringing an action
78 hereunder, to assist a provider in seeking a rate adjustment or
79 other relief from the rate setting commission.
80 The court shall issue a short order of notice. Where an
81 emergency is alleged, the court shall set the matter for hearing
82 within five days after filing of the action. In all other cases, a
83 hearing shall be set within two weeks. In either case, a receiver
84 shall be appointed immediately, on an ex parte basis, if it appears
85 by verified complaint or by affidavit that there are grounds for
86 the appointment of a receiver and that immediate appointment
87 is necessary to prevent harm to the clients.
88 The court may appoint as a receiver any person appearing on
89 a list established for the purpose by the attorney general, with the
90 approval of the appropriate administrative official. Persons
91 appearing on said list shall have experience in the delivery of
92 habilitative, rehabilitative, social or special educational services,
93 and, if feasible and appropriate, with the operation of residential
94 facilities.
95 The purpose of a receivership created under this section shall
96 be to safeguard the quality of the program of services and the
97 health, safety and continuity of care to clients and to protect them
98 from the adverse health effects and increased risk of death caused
99 by abrupt or unsuitable transfer. A receiver appointed hereunder



[JanuaryHOUSE -No. 1514

100 shall not take any actions or assume any responsibilities
inconsistent with this purpose.101

102 No person shall impede the operation of a receivership created
under this section. There shall be an automatic stay, for a period
of one hundred twenty days subsequent to the appointment of a
receiver, of any action that would interfere with the functioning
of the facility, including but not limited to cancellation of
insurance policies executed by the provider, termination of utility
services, attachments or set-offs of client trust funds and working
capital accounts, and repossession of equipment used in the
facility.
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In order to ensure efficient and coordinated participation of the
agencies, one administrative official shall direct and coordinate
the activities of all agencies pertaining to the operation and
administration of any receivership created under section sixteen
C. The secretary of human services, the secretary of elder affairs
and the commissioner of education shall, no later than three days
after appointment of a receiver under section sixteen C, determine
which of them shall be the appropriate administrative official,
with such responsibility in that receivership action. Their
determination shall be based upon an examination of the program
of services provided by the facility which is the subject of the
receivership, which shall include an evaluation of the principal
statutory authority for oversight of the program of services, of
the number of clients of each agency in such program, and of the
principal sources of state funding of such facility.
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Section 16E. When a receiver is appointed, the provider shall
be divested of possession and control of the facility in favor of
the receiver. With the approval of the court, the receiver shall have
authority to ratify violations of federal and state law and
regulations governing the operation of the facility; to hire, direct,
manage and discharge any consultants or employees, including
the administrator of the facility; to receive and expend in a
reasonable and prudent manner the revenues of the facility; to
continue the business of the facility and the care of the clients;
to perform those acts necessary or desirable to accomplish the
purpose of the receivership; to perform regular accountings and
make periodic reports to the courts; and to exercise such
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138 additional powers and perform such additional duties, as the court
139 may deem appropriate.
140 The receiver shall apply the current revenues of the facility to
141 current operating expenses and, subject to the following
142 provisions, to debts incurred by the provider prior to the
143 appointment of the receiver. The receiver shall ask the court for
144 direction in the treatment of debts incurred prior to this
145 appointment where such debts appear extraordinary, of
146 questionable validity, or unrelated to the normal and expected
147 maintenance and operation of the facility, or where payment of
148 such debts will interfere with the purposes of the receivership.
149 Priority shall be given by the receiver to expenditures for current,
150 direct client care, including food, medical care, social services,
151 special educational services, and custodial care.
152 Revenues held by or owing to the receiver in connection with
153 the operation of the facility shall be exempt from attachment and
154 trustee process. Any retroactive payment that may be due or
155 owing to the facility as a result of a retroactive rate adjustment
156 shall be disposed of in accordance with the orders of the court,
157 after it considers competing claims to said payments.
158 The receiver shall not close the facility without leave of court.
159 In determining whether to order that a facility be closed, the court
160 shall consider the best interest of the clients and the possibility
161 of transferring themto suitable, alternative placements; the rights,
162 interests and obligations of the provider, the owner, the
163 mortgages, and other secured parties and lienholders; the
164 approval or licensure status of the facility; the condition of the
165 real estate with respect to state and federal construction
166 requirements; and any other factor which the court deems
167 relevant.
168 If the court has ordered a closing of the facility, the receiver
169 shall make major repairs to the real or personal property of the
170 facility but only to the extent necessary to prevent or remove
171 jeopardy to the health, safety or welfare of the clients. If the court
172 has not directed a closing of the facility, the receiver may make
173 such repairs but only to the extent necessary to prevent or remove
174 jeopardy to the health, safety or welfare of the clients or to
175 minimally qualify the facility for continuing participation in any
176 program as set forth in federal or state laws or regulations.
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177 In the event that a receiver appointed under section sixteen C
does not have sufficient capital to advance for major repairs or
improvements the receiver may petition the court for permission
to apply to the appropriate administrative official for a loan.
Notice shall be given to the owner of the real estate, the provider,
the appropriate administrative official, the attorney general, and
to any mortgagee and other secured parties and lienholders of
record. The court shall after hearing, authorize the receiver to
apply for such assistance if it determines that the facility should
not be closed, and the appropriate administrative official certifies
that the repair or improvement is necessary to prevent or remove
jeopardy to clients or to minimally qualify the facility for
participation in said programs; or if it determines that the facility
should be closed and the appropriate administrative official
certifies that the repair or improvement is necessary to prevent
jeopardy to clients for the limited period of time that they are
awaiting transfer. The purpose of this provision shall be to protect
clients and to prevent the closure of facilities which, given proper
management, are likely to be viable operations. This section shall
not be construed as a method of financing major repairs or capital
improvements to facilities which have been abandoned because
the provider has been unable to secure financing by conventional
means.
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Upon court approval, application for financial assistance shall
be made to the appropriate administrative official which shall
administer such funds as the legislature may appropriate for this
purpose. The court may set a reasonable rate of interest to be paid
by the receiver to the lending agency.
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The provider or the owner may apply to the court to determine
the reasonableness of any expenditure by the receiver.
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Except as provided in section sixteen F and in section thirty-
two A of chapter six A, a receiver appointed pursuant to this
chapter shall be subject to the rules and regulations of the rate
setting commission governing other providers of similar programs
of services.
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Section 16F. A receiver shall not be required to honor any
lease, mortgage, or secured transaction entered into by the
provider if the court finds that the agreement was entered into
for a fraudulent purpose or to hinder or delay creditors or that
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216 the rental, price or rate of interest required to be paid under the
217 agreement is in excess of a reasonable rental, prior or rate of
218 interest at the time the agreement was entered into, or the
219 agreement is unrelated to the operation of the facility.
220 If the receiver is in possession of real or personal property
221 subject to a lease, mortgage or security interest which the receiver
222 is permitted to avoid, and if the possession of said property is
223 necessary for the continued operation of the facility the receiver
224 shall apply to the court to set a reasonable rental, price or rate
225 of interest to be paid by the receiver to the person entitled thereto
226 during the duration of the receivership. The court shall hold a
227 hearing on the application within fifteen days. The receiver shall
228 send notice of the application to any owners of record and to
229 mortgagees and other secured parties and lien holders of record
230 of the property involved at least ten days prior to the hearing.
231 In no event shall the amount set by the court exceed what is
232 reasonable for the facility in light of the usual regulations of the
233 rate setting commission. Payment by the receiver of the amount
234 determined by the court to be reasonable shall be a defense to
235 any action against the receiver for payment or for the possession
236 of said property subject to the lease, mortgages or security interest
237 involved by any person who received such notice. Payments for
238 direct client care, as described in section sixteen E, shall have
239 priority over payments made.
240 Notwithstanding the foregoing, there shall be no foreclosure or
241 eviction during the receivership period where such foreclosure or
242 eviction would, in the view of the court, serve to defeat the purpose
243 of the receivership.
244 Section 16G. The court shall set areasonable compensation for
245 the receiver that is consistent with the regulations of the rate
246 setting commission, and shall require the receiver to furnish a
247 bond. Such expenses shall be paid from the revenues of the facility.
248 The provider shall be liable for any adjustment to the facility’s
249 rate that is necessitated by the provisions of the first paragraph
250 of this section.
251 The commonwealth shall have a lien for any expenditure under
252 section sixteen E upon the following property: the building in
253 which the facility is located; the land on which the facility is
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located; any fixtures, equipment or goods used in the operation
of the facility. Such lien shall be prior to any mortgage or lien
which the court finds has been executed or obtained for a
fraudulent purpose or to hinder or delay creditors. Such lien shall
also be prior to a mortgage or lien held by any person with an
ownership interest in the facility; or any person which controls
or has the ability directly or indirectly to control to any significant
degree the management or policies of the provider or the facility;
or any person related to the provider or to the facility by any
significant degree of common ownership or common control. The
receiver shall cause notice of any lien created hereunder to be duly
filed.
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As an additional remedy for recouping commonwealth
expenditure, the provider, persons responsible for the affairs of
the provider, or the owner, may be held liable for such
expenditures to the extent that any of these persons benefits
financially from the expenditure. Recoupment shall also be
available against any person who, prior to the appointment of the
receiver, breached a legal responsibility to assure appropriate
maintenance of the facility, if such breach necessitated the
expenditure by the commonwealth, and against any person who
was responsible for an abandonment of the facility.
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Section 16H. A receivership shall not be terminated if a license
or an approval required by statute or regulation to operate the
program of services at the facility would not be in effect upon
termination; or if the facility would revert to the provider during
the pendency of proceedings to revoke, deny or suspend such
required licensure or approval; or the facility would revert to a
person not qualified for such required licensure or approval.
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The court may terminate a receivership under the following
conditions: the provider divested of possession and control by the
receiver obtains from appropriate agencies all licenses or
approvals required to operate the program of services at the
facility; or there is a transfer of ownership of the facility to a
transferee qualified for all required licensure or approval by the
appropriate agencies; or all of the clients of the facility have been
provided appropriate alternative placements, either in another
facility or otherwise, and the subject facility is closed.
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292 Notwithstanding the provisions of the second paragraph, a
293 receivership shall not be terminated in favor of the former
294 provider or a related person, unless such person first makes
295 restitution to the appropriate administrative official of any rate
296 increases for the receiver’s compensation paid to the facility
297 pursuant to section thirty-two Aof chapter six A and such person
298 repays the lending agency any amount that it may have paid to
299 the receiver as a loan for major repairs or improvements of the
300 facility, or assumes the obligation to repay the loan and provides
301 collateral or other assurance of payment deemed sufficient by the
302 appropriate administrative official.
303 As an additional precondition to termination in favor of the
304 former provider or a related person, the court may require the
305 posting of a bond in an amount fixed by the court as security for
306 maintaining compliance with the laws and regulations governing
307 the operation of the facility. If it shall appear that the provider
308 fails to maintain the facility in substantial compliance with such
309 laws and regulations, the court, after notice to those persons who
310 have appeared in the preceding, and after hearing, shall reinstate
311 its order appointing a receiver. A receiver thus appointed may use
312 the security, or such part of the security as is necessary, to remedy
313 the deficient conditions. A receivership thus reinstated shall be
314 terminated only upon transfer of the facility to a purchaser
315 approved by the appropriate administrative official and the court,
316 or upon closure of the facility
317 If the receivership has not been terminated within twelve
318 months of the appointment of the receiver, the court shall, after
319 hearing, order either that the facility shall be closed, after an
320 orderly transfer of the residents to appropriate alternative
321 placements; or the facility shall be sold, under reasonable terms
322 approved by the court, to a new owner qualified for licensure or
323 approval by such agency. The receivership period may be
324 extended as necessary to protect the health and safety of the
325 residents.
326 Section 161. No person shall bring an action against a receiver
327 appointed under section sixteen C without first securing leave of
328 court. The receiver shall be liable in his personal capacity for gross
329 negligence or intentional wrongdoing. In all other cases, the
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330 receiver shall be liable in his official capacity only, and any
331 judgement rendered shall be satisfied out of the receivership assets.
332 Section 16J. An order appointing a receiver under section
333 sixteen C shall have the effect of any license or approval required
334 by statute or regulation for the duration of the receivership. The
335 receiver shall be responsible to the court for the conduct of the
336 facility during the receivership, and any violation of regulations
337 governing the conduct of the facility, if not promptly corrected,
338 shall be reported by the appropriate administrative official.
339 Section 16K. The secretary of human services is hereby
340 authorized to promulgate any rules and regulations, subject to the
341 approval of the secretary of elder affairs and the commissioner
342 of education, necessary for the implementation of sections sixteen
343 Bto sixteen J, inclusive.






