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By Mr. Cohen of Newton, petition of David B. Cohen that the
Board ofRegistration in Medicine be directed to establish a complaint
committee. Health Care.

In the Year One Thousand Nine Hundred and Ninety-One.

An Act relative to the board of registration in medicine.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Section sof chapter 112, as appearing in the 1988
2 Official Edition, is hereby amended by inserting after the second
3 paragraph the following two paragraphs:
4 The board shall establish a committee known as the Complaint
5 Committee to review complaints charging a licensee with
6 misconduct. After receipt and review of a complaint, if the
7 investigator determines that the complaint is frivolous or lacking
8 in either legal merit or factual basis, no notice need be given to
9 the licensee. For any nonfrivolous complaint, the Complaint

10 Committee shall provide the licensee, at the earliest possible
11 moment, a copy of the complaint and an order that the licensee
12 respond within fifteen days; provided, however, that no such
13 notification shall be sent, if the chairperson of the board
14 determines that such notification would substantially prejudice or
15 hinder a full and fair investigation. After such answer is received
16 and reviewed, the Complaint Committee shall notify the licensee
17 whether or not it intends to continue investigating said complaint.
18 If the Complaint Committee determines that there is reason to
19 believe that the acts alleged occurred and constitute a violation

20 for which a licensee may be disciplined by the board, the
21 Complaint Committee shall make a recommendation to the board
22 for further action. Prior to making said recommendation, the
23 Complaint Committee shall notify the licensee of the nature and
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24 content of the pending recommendation and allow the licensee
25 15 days in which to respond to the charges contained therein.
26 The Complaint Committee shall forward a copy of its draft
27 recommendation to the licensee or shall explain in writing the
28 content of same. The licensee or his attorney shall have an
29 opportunity to appear before the Complaint Committee to present
30 a written or oral response to the allegations contained in the
31 complaint. The Complaint Committee shall consider the licensee’s
32 response before making its final recommendation.

1 SECTION 2. Said section sof said chapter 112, as so
2 appearing, is hereby further amended by inserting after the fifth
3 paragraph the following three paragraphs:
4 All such hearings before a hearing officer shall be conducted
5 by an impartial hearing officer from the division ofadministrative
6 law appeals. Except as to issues on which there was expert
7 tesimony presented at said hearing, the factual finding of the
8 hearing officer shall be the factual findings of the board, if
9 supported by substantial evidence.

10 No proceeding in the nature of a disciplinary case pursuant to
11 chapter thirty A shall be maintained unless commenced by the
12 board within seven years from the date of the conduct in question,
13 except in the following cases;

14 (a) fraudulent concealment of the conduct, or any material
15 element thereof, on which the disciplinary case is based;
16 (b) where a disciplinary case duly commenced within the time
17 limit required by this paragraph has been dismissed because of
18 insufficient service of process by reason of unavoidable accident
19 or of a default or neglect of the officer to whom such process is
20 committed, or has been dismissed because of any matter of form,
21 a new disciplinary case based upon the same conduct may be
22 commenced within one year of such dismissal;
23 (c) where the conduct at issue in the disciplinary case involves
24 alleged sexual misconduct with a patient by a physician or the
25 allegedly fraudulent procurement of a certificate of registration
26 or its renewal; or
27 (d) where the board determines that no right of any party will
28 be substantially prejudiced by proceeding with the complaint.
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29 Notwithstanding any other procedure described in this section,
30 the board may order, without prior notice to the licensee, the
31 temporary emergency suspension of the license of a licensee, for
32 up to ten days, upon a finding that the licensee’s continued practice
33 would constitute a serious and immediate threat to public health,
34 safety, or welfare. The board shall thereafter provide notice to any
35 such licensee so suspended. Unless the licensee waives his right
36 to a preliminary hearing, the board shall hold a preliminary
37 hearing within ten days of the imposition of an emergency
38 suspension. After the preliminary hearing, upon a finding by the
39 board that the licensee’s continued practice would constitute a
40 threat to the public health, safety, or welfare, the board may order
41 such continued suspension of the license as it deems necessary to
42 protect the public health, safety, or welfare pending a full hearing
43 on the merits of the complaints against the licensee in accordance
44 with the provisions of this section. If the licensee waives his right
45 to said preliminary hearing, the board may continue the
46 emergency suspension pending a full hearing on the merits.

1 SECTIONS. Said section 5 of said chapter 112, as so
2 appearing, is hereby further amended by inserting after the sixth
3 paragraph the following paragraph:
4 Except in cases where an investigator has determined that a
5 complaint is frivolous, the chairperson of the board has
6 determined that notification of a complaint to a licensee would
7 substantially prejudice or hinder a full and fair investigation, or
8 the board issues a temporary emergency suspension of a license,
9 there shall be no ex parte contact between board prosecutors, the

10 board’s general counsel, and the hearing officer on any case from
11 the time that a complaint is filed against a particular physician,
12 until all proceedings relative to that complaint are terminated.




