
No. 2265HOUSE
By Mr. Fitzgerald of Boston, petition of Kevin Fitzgerald for legis-

lation to establish the Massachusetts narcotics enforcement law.
Criminal Justice.

In the Year One Thousand Nine Hundred and Ninety-One.

An Act establishing the omnibus crime act.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 31 of Chapter 94C of the General Laws,
2 as appearing in the 1988 Official Edition, shall be amended by
3 inserting after subparagraph (4), the following new subpara-
-4 graphs:
5 (5) Phenyl-2-Propanone (P2P)
6 (6) Phenylcyclohexylamine (PCH)
7 (7) Piperidinocyclohexanecarbonitrile (PCC)
8 (8) 3,4-methylenedioxy methamphetamine (MDMA)

1 SECTION 2. Section 13 of Chapter 111 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 inserting after the words “Drug Enforcement Administration of
4 the United States Department of Justice” as they appear in line 19
5 the words “or the Postal Inspection Service of the United
6 States Postal Service.”

1 SECTION 3. Chapter 233 of the General Laws, as appearing
2 in the 1988 Official Edition, shall be amended by striking out
3 section 20C, and inserting in place thereof the following
4 section;
5 Section 20C. In any investigation or proceeding before a grand
6 jury, or in a criminal proceeding in the superior court department
7 of the trial court, involving any offense listed in section twenty D,
8 a witness shall not be excused from testifying or from producing
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9 books, papers, or other evidence on the ground that the testimony
10 or evidence required of him may tendto incriminate him or subject
11 him to a penalty or forfeiture, if he has been granted immunity
12 by a justice of the Supreme Judicial Court as provided in
13 section twenty E.

1 SECTION 4. Section 20D of said chapter 233 of the General
2 Laws, is hereby amended by striking out the words, “A witness
3 called to testify before a grand jury”, in line 1, and inserting in
4 place thereof the following words: “An individual who is called
sor who may be called to testify before a grand jury or in a criminal
6 proceeding in the superior court.”

1 SECTION 5. Section 20D of said chapter 233 is hereby further
2 amended by inserting after the words “uttering” in line 17, the
3 words; “or any felony.”

1 SECTION 6. Said chapter 233 is hereby further amended by
2 striking out section 20E, and inserting in place thereof the
3 following new section:
4 Section 20E. A justice of the Supreme Judicial Court shall at
5 the request of the Attorney General or a district attorney issue
6 an order granting immunity to an individual, provided that said
7 justice finds the investigation or proceeding before the grand jury
8 or the superior court involves an offense listed in section twenty D
9 and that the witness did validly refuse to answer questions or

10 produce evidence on the grounds that such testimony or such
11 evidence might tend to incriminate him. If said justice so finds,
12 said justice shall order the individual to answer the questions or
13 produce the evidence requested and, if he so orders, the order shall
14 become effective upon the individual’s refusal, on the ground that
15 the testimony or evidence may tend to incriminate him, to answer
16 any question or produce any evidence requested.
17 An application pursuant to this section shall act to stay any
18 court proceedings, but not grand jury proceedings, until such time
19 as a justice of the Supreme Judicial Court acts upon said appli-

-20 cation, provided that a justice of the Supreme Judicial Court shall
21 conduct an expedited hearing when such application is brought
22 after the impanelment of a jury in the superior court.
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23 The attorney general or a district attorney may apply for an
24 order under this section when, in his judgment, the testimony or
25 other evidence from such individual may be necessary to the public
26 interest and such individual has refused or is likely to refuse to
27 testify on the basis of his privilege against self-incrimination.
28 When the attorney general or a district attorney brings such appli-
-29 cation, he shall, at least three days before the date fixed for hearing
30 on his application, send by certified mail or deliver a copy of such
31 application to the attorney general and each other district attorney
32 in the commonwealth. The attorney general and any ofthe district
33 attorneys may waive, either orally or in writing, his right to be
34 served with such application. The attorney general and any such
35 district attorney may file an appearance and have the right to be
36 heard at the hearing as herein provided.
37 An affidavit of proof of service, or, in the alternative, waiver
38 of service, upon each district attorney and the attorney general
39 shall be filed with the court.
40 If, after a hearing, which shall not be public, the justice finds
41 that the witness did validly refuse to answer questions or produce
42 evidence on the grounds that such testimony or such evidence
43 might tend to incriminate him, and that the investigation or
44 proceeding before the grand jury or the superior court department
45 of the trial court involves an offense listed in section twenty D,
46 said justice shall order the witness to answer the questions or
47 produce the evidence requested, and, if he so orders, he shall also
48 issue an order granting immunity; otherwise, he shall deny a grant
49 of immunity. The witness shall be entitled to representation by
50 an attorney at the hearing.
51 The court may appoint counsel for the witness.
52 A transcript shall be made of the proceedings at the hearing
53 and a certified copy of said transcript shall be transmitted to the
54 grand jury or the superior court.

1 SECTION 7. Said chapter 233 is hereby further amended by
2 striking out Section 20G as appearing in the 1988 Official Edition
3 and inserting in its place the following section:
4 Section 20G. The testimony or production that is compelled
5 under a grant of immunity as provided in section twenty E or
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6 section twenty F and any information derived from the testimony
7 or production of evidence may not be used in evidence in any
8 criminal or civil proceeding against the witness in any court of
9 the Commonwealth, except in a prosecution for perjury or
10 contempt committed while giving testimony or producing
11 evidence under compulsion pursuant to sections twenty Eor
12 twenty F.
13 A transcript of any testimony and a copy of any documents
14 furnished by a witness who has been granted immunity shall be
15 maintained by the clerk of court and shall be available at the
16 request of the attorney general, a district attorney or the witness.

1 SECTION 8. Subsection B of Section 99 of Chapter 272 of the
2 General Laws, appearing in the 1988 Official Edition, is hereby
3 inserting the following two subparagraphs after subpara-
-4 graph 16:
5 17. The term “pen register” shall mean a device which records
6 or decodes electronic or other impulses, which identify the
7 numbers dialed or otherwise transmitted on the telephone line to
8 which such device is attached, but such term does not include any
9 device used by the provider or customer of a wire or electronic

10 communication service for cost accounting or other like purposes
11 in the ordinary course of its business.
12 18. The term “trap and trace device” shall mean a device which
13 captures the incoming electronic or other impulses, which identify
14 the originating number of an instrument or device from which a
15 wire or electronic communication was transmitted.

1 SECTION 9. Subsection D of Section 99 of Chapter 272 of the
2 General Laws, appearing in the 1988 Official Edition, is hereby
3 inserting the following subparagraphs after subparagraph 2:
4 3. Permitted use of pen registers and trap and trace devices.
5 (a) The attorney general, any assistant attorney general
6 specially designated by the attorney general, any district attorney,
7 or any assistant district attorney specially designated by the
8 district attorney may apply, in writing under oath, ex parte, to
9 a judge of competent jurisdiction for an order under this

10 subsection authorizing or approving the installation and use of
11 a pen register or trap and trace device for the purpose of recording
12 telephone numbers. Said application shall include:
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13 (1) the identity of the attorney making the application and
14 the identity of the law enforcement agency conducting the investi-
-15 gation; and
16 (2) a certification by the attorney that the information
17 likely to be obtained is relevant to an ongoing criminal investi-
-18 gation being conducted by said agency.
19 (b) Upon an application made under this subsection, the
20 court shall enter an ex parte order, authorizing the installation
21 and use of a pen register or a trap and trace device or both within
22 the jurisdiction of the court, if the court finds that said attorney
23 has certified to the court that the information likely to be obtained
24 by such installation and use is relevant to an ongoing criminal
25 investigation.
26 (c)(1) An order issued under this subsection shall specify:
27 (A) the identity, if known of the person to whom is
28 leased or in whose name is listed the telephone line to which the
29 pen register or trap and trace device is to be attached;
30 (B) the identity, if known, of the person who is the
31 subject of the criminal investigation;
32 (C) the number and, if known, physical location of the
33 telephone line to which the pen register or trap and trace device
34 is to be attached and, in the case of a trap and trace device, the
35 geographic limits of the trap and trace order; and
36 (D) a statement of the offense to which the information
37 likely to be obtained by the pen register or trap and trace device
38 relates.
39 (2) An order issued under this subsection shall direct, upon
40 the request of the applicant, the furnishing of information,
41 facilities, and technical assistance necessary to accomplish the
42 installation of the pen register or trap and trace device.
43 (d) An order issued under this subsection shall authorize the
44 installation and use of a pen register, or a trap and trace device,
45 or any device having the capability of ascertaining numbers dialed
46 to or from a telephone, for the purpose of recording telephone
47 numbers for a period not to exceed ninety days. Extensions of
48 such order may be granted, but only upon an application for an
49 order under this subsection and upon a judicial finding required
50 by this subsection. The period of extension shall be for a period
51 not to exceed sixty days.
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52 (e) An order authorizing or approving the installation and
53 use of a pen register or a trap and trace device shall direct that:
54 (1) the order be sealed until further order of said court;
55 and
56 (2) the person owning or leasing the line to which the pen
57 register or trap and trace device is attached, or who has been
58 ordered by the court to provide assistance to the applicant, not
59 disclose the existence of the pen register or trap and trace device
60 or the existence of the investigation to the listed subscriber, or
61 to any other person, unless or until otherwise ordered by the court.
62 (0(1) Upon the request of the attorney general, any assis-
-63 tant attorney general specially designated by the attorney general,
64 any district attorney, or any assistant district attorney specially
65 designated by the district attorney or any officer of a law
66 enforcement agency authorized to install and use a pen register
67 under this subsection, a provider of a wire or electronic
68 communication service, landlord, custodian or any other person
69 shall furnish such attorney or law enforcement officer all infor-
-70 mation, facilities and technical assistance necessary to accomplish
71 the installation of the pen register unobtrusively and with a
72 minimum of interference with services that the person so ordered
73 by the court accords the party with respect to whom the
74 installation and use is to take place, if such assistance is directed
75 by a court order as provided in this subsection.
76 (2) Upon the request of the attorney general, any assistant
77 attorney general specially designated by the attorney general, any
78 district attorney, or any assistant district attorney specially
79 designated by the district attorney or any officer of a law
80 enforcement agency authorized to receive the results of a trap and
81 trace device, a provider of a wire or electronic communication
82 service, landlord, custodian or any otherperson shall install such
83 device forthwith on the appropriate line and shall furnish such
84 attorney or law enforcement officer all additional information,
85 facilities and technical assistance including installation and
86 operation of the trap and trace device unobtrusively and with a
87 minimum of interference with services that the person so ordered
88 by the court accords the party with respect to whom the
89 installation and use is to take place, if such installation and assis-
-90 tance is directed by a court order as provided in this subsection.
91 Unless otherwise ordered by the court, the result of the trap and
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92 trace device shall be furnished to the attorney or authorized law
93 enforcement officer, designated in the court order, at reasonable
94 intervals during business hours for the duration of the order.
95 (g) A provider of a wire or electronic communication service,
96 landlord, custodian, or any other person who furnishes facilities
97 or technical assistance pursuant to this subsection shall be
98 compensated for reasonable expenses incurred in providing such
99 facilities and assistance.

100 (h) No cause of action shall lie in any court against any
101 provider of a wire or electronic communication service, its
102 officers, employees, agents, or other specified persons for
103 providing information, facilities, or assistance in accordance with
104 the terms of a court order under this subsection.
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