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In the Year One Thousand Nine Hundred and Ninety-One.

An Act to reduce the

demand for certain controlled substances.

Whereas, The deferred operation of this act would tend to
1
2 defeat its purpose, which is to immediately reduce the demand
3 for heroin or cocaine; and
4
Whereas, Reducing the demand for such drugs is an essential
5 step in the fight against drug use, therefore it is hereby declared

6

to

be an emergency law, necessary for the immediate preservation

7 of the public convenience.
Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1

SECTION 1. Chapter 94C of the General Laws, as appearing

2 in the 1986 Official Edition, as amended, is amended further by
3 adding the following new Section following Section 34:
4
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Section 34A.
(a) No person shall knowingly or intentionally possess heroin
or cocaine, as defined by Section 31 of Chapter 94C, unless such
heroin or cocaine was obtained directly, or pursuant to a valid
prescription or order, from a practitioner while acting in the
course of his professional practice, or except as otherwise
authorized by the provisions of this chapter. Except as hereinafter
provided, any person who violates this section shall be punished
by imprisonment for not less than thirty days and not more than
three months in a jail or house of correction. No sentence imposed
under the provisions of this section shall be for less than the
mandatory term of imprisonment of thirty days. Except as
provided in paragraph (b), a prosecution commenced under this
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17 paragraph shall not be placed on file or continued without a
18 finding, and the sentence imposed upon a person convicted of

19 violating this paragraph shall not be suspended or reduced, nor
20 shall any such person be eligible for probation, parole, furlough
21 or work release; provided, however, that the sheriff, or other
22 person in charge of the jail or house of correction, may grant to
23 said offender a temporary release in the custody of an officer of
24 such institution for the following purposes: to attend the funeral
25 of a relative, to visit a critically ill relative, or to obtain emergency
26 medical or psychiatric services unavailable at said institution. The
27 provisions of section eighty-seven of chapter two hundred and
28 seventy-six shall not apply to any person charged with a violation
29 of this paragraph.
(b) Whenever any person who has not previously been convicted
30
31 of violating paragraph (a) of this section or who has not previously
32 had a prosecution under paragraph (a) dismissed as provided for
33 in this paragraph, pleads or is found guilty of a charge of violating
34 paragraph (a) of this section, the court may, without entering a
35 finding of guilty, and at the request of the defendant, continue
36 the disposition of the case for one year and place the defendant
37 on probation. The defendant shall remain on probation for a
38 period of one year and shall comply with the following special
39 conditions of probation:
40
(1) The defendant shall attend and successfully complete a drug
abuse
education program as provided herein and shall pay a fee
41
42 in accordance with paragraph (c).
43
(2) The defendant shall remain drug-free and shall submit to
44 not less than two and not more than four random physiological
45 tests to determine whether or not this condition has been violated.
46 The Secretary of Public Safety, in consultation with the
47 Commissioner of Probation, shall promulgate rules and
48 regulations regarding satisfactory methods, techniques and
49 criteria for the conduct and scientific integrity of such tests. The
50 certified results of a test conducted in accordance with these
51 regulations shall be presumed valid for purposes of establishing
52 whether or not the defendant has used heroin or cocaine during
53 the probationary period.
54
The probation officer supervising a person pursuant to the
55 provisions of this section shall make an immediate written report
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56

to the court if at any time such person has: (1) failed to successfully
57 complete the drug abuse education program, or, (2) has failed to
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satisfactorily comply with the regulations relating to such drug
tests, or, (3) a physiological test administered pursuant to this
section indicates that the defendant has consumed a controlled
substance in Class A or B of section thirty-one. Upon receipt of
such report the court shall forthwith hold a hearing on the matter.
If at such hearing the court determines that said person has failed
to abide by the special terms of probation herein provided, the
court shall, without further hearing, enter a finding of guilty on
the defendant’s plea and shall forthwith sentence the defendant
in accordance with paragraph (a). Nothing in this section shall
be construed so as to prevent a defendant from using medication
obtained in compliance with Chapter 94C pursuant to a valid
prescripton. Upon successful completion of the probation
provided by this paragraph, the case shall be dismissed and the
records shall be sealed in accordance with the provisions
applicable to Section 34 of Chapter 94C.
(c) Drug Abuse Education Programs utilized under the
provisions of this section shall be established and administered
by the director of the Division of Alcoholism and Drug
Rehabilitation in consultation with the Commission of Probation.
Such programs shall include any drug treatment or rehabilitation
program, public or private which the Division of Alcoholism and
Drug Rehabilitation has accepted as appropriate for the purposes
of this section. The Divison shall prepare and publish annually
a list of all such accepted programs, and shall make this list
available to the public and to each court in the Commonwealth.
Each person placed in a program pursuant to this section shall
pay directly to such program a fee in an amount to be determined
by the director of the Division of Alcoholism and drug
Rehabilitation. The director shall establish and may, from time
to time, revise a schedule of uniform fees to be charged by such
programs which shall not exceed the actual cost per client of
running such programs after notice and a public hearing; provided
that until such time as the Director establishes a schedule of such
fees, the fee for such programs shall be two hundred dollars. No
person may be excluded from said program for inability to pay
the stated fee, provided that such person files an affidavit of
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indigency or inability to pay with the court within ten days of the
date of disposition, that investigation by the probation officer
confirms such indigency or establishes that the payment of such
fee would cause a grave and serious hardship to such individual
or to the family of such individual, and that the court enters a
written finding thereof. In lieu of waiver of the entire amount of
said fee, the court may direct such individual to make partial or
installment payments of such fee when appropriate. Subject to
appropriation, the division shall reimburse each program for the
costs of services provided to persons for whom payment of a fee
has been waived on the grounds of indigency.
The state treasurer may accept for the commonwealth for the
purpose of drug abuse education and rehabilitation efforts any
gift or bequest of money or property and ahy grant, loan, service,
payment of property from a governmental authority. Any such
money received shall be deposited in the state treasury for
expenditure by the division of alcoholism and drug rehabilitation
subject to appropriation for the support of these efforts in
accordance with the conditions of the gift, grant, or loan. Any
federal legislation generating funds for drug abuse education and
rehabilitation shall be used by the division to the extent possible
to support the purposes of this section.
An additional fee of one hundred dollars shall be paid to the
chief probation officer of each court by each person placed on
probation pursuant to paragraph (b) of this section, and all such
fees shall be deposited with the state treasurer, subject to
appropriation, for the purpose of defraying the expense of the
physiological tests required to be performed pursuant to this
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No person may be excluded from said program for inability to
pay the stated fee, provided that such person files an affidavit of
indigency or inability to pay with the court within ten days of the
date of disposition, that investigation by the probation officer
confirms such indigency or establishes that the payment of such
fee would cause a grave and serious hardship to such individual
or to the family of such individual, and that the court enters a

written finding thereof. In lieu of waiver of the entire amount of
said fee, the court may direct such individual to make partial or
installment payments of such fee when appropriate. Failure to pay
the fees required under this section shall, unless excused,
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135 constitute sufficient basis for a finding by the court at a hearing
136 held pursuant to paragraph (b) that the person has failed to abide
137 by the special conditions of probation.
138
(d) Notwithstanding any other provision of the law to the
139 contrary, a person charged with a violation of this section shall
140 be tried before a court, sitting without a jury. Such trials shall
141 proceed in accordance with the provisions of law applicable to
142 jury-waived trials in the Superior Court. Review in such cases on
143 questions of law may be had directly by the appeals court, by
144 appeal, report or otherwise in the same manner provided for trials
145 of criminal cases.
(e) Whoever violates paragraph (a) of this section after one or
146
147 more prior convictions of violations of paragraph (a) of this
148 section shall be punished by imprisonment in the state prison for
149 not less than three nor more than five years, or in a jail or house
150 of correction for not less than one year nor more than two and
151 one-half years. No sentence imposed under the provisions of this
152 section shall be for less than a mandatory minimum one year term
153 of imprisonment.
SECTION 2. Section 32H of Chapter 94C is hereby amended
1
2 by inserting after the words “thirty-two F”, in line 3, the words
3 “thirty-four A (e)”.
1
2
3
4
5
6
7
8
9
10
II

SECTION 3. Section 34 of Chapter 94C is hereby amended by
striking the following language from the first paragraph:
“Any person who violates this section by possessing heroin shall
for the first offense be punished by imprisonment in a house of
correction for not more than two years or by a fine of not more
than two thousand dollars, or both, and for a second or
subsequent offense shall be punished by imprisonment in the state
prison for not less than two and one-half years nor more than
five years or by a fine of not more than five thousand dollars and
imprisonment in a jail or house of correction for not more than
two and one-half years.”

SECTION 4. Section 34 of Chapter 94C is further amended
2 by inserting after the word: “substance”, in the first sentence, the
3 following words: “except heroin or cocaine as defined by section
4
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