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To the Honorable Senate and House of Representatives:

I am hereby filing for your consideration the following
legislation, "An Act to Reform the Small Business Health
Insurance Market."

Many small business people in Massachusetts want to offer health
insurance as a benefit to their employees. What they find,
however, is that health insurance is increasingly unobtainable
and unaffordable. Many small employers who provide insurance are
finding their premiums skyrocketing, especially if some of their
employees have been sick. Others who would like to offer
insurance for the first time, or who offer insurance but want to
change carriers, find their entire group or individuals within it
are rejected by insurance companies because they are judged to be
bad risks.

The purpose of this legislation is to change that situation. The
legislation is designed to improve the ability of small
businesses to offer and maintain health coverage for their
workers by:

guaranteeing that any small group can obtain and maintain
affordable health insurance for all of its workers—
regardless of their health status—from an insurance carrier
of its choice;

� stabilizing and narrowing the range of premiums charged to
small groups; and

promoting cost containment through efficiency and management
of care rather than selection of low-risk individuals and
groups.

A small business, for the purposes of this legislation, has
between 2 and 25 employees.

Reforming the small business health Insurance market is a key
component of my continuing commitment to improve the business
climate in Massachusetts. I urge speedy action on this proposal

Respectfully submitted,
{/J

tKfjc Commontocaltf) of ffla*satf)uaett«

William F. Weld
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In the Year One Thousand Nine Hundred and Ninety-One

An Act to reform the small business health insurance market.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. The General Laws are hereby amended by
inserting after chapter 1761 the following two chapters:

1
2

3

Section I. It is hereby found and declared;4
That small businesses generally pay disproportionately higher

premiums for health insurance than larger groups.
5
6

That small businesses which provide health insurance can be
subject to large rate increases because a single member of their
group requires medical treatment.

7
8
9

That competition in the small group health insurance market
is often based upon risk selection and risk avoidance rather than
controlling costs and providing services.

10
11
12

That rating practices in the small business health insurance
market lead to unstable prices which create market inefficiencies.

13
14

Therefore, it is found that it is in the public interest to modify
certain detrimental practices within the small group health
insurance market to provide all small groups with access to health
insurance while increasing stability, affordability, and efficiency
in the insurance industry.

15
16
17
18
19

Section 2. The following terms as used in this chapter have the
following meanings, except where the context clearly indicates
otherwise:

20
21
22

(a) “Actuarial opinion”, a signed, written statement by a
member of the American Academy of Actuaries based upon the
person’s examination, including a review of the appropriate
records and of the actuarial assumptions and methods utilized by
the carrier in establishing premium rates for applicable health
benefit plans.

23
24
25
26
27
28

Chapter 176J
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29 (b) “Benefit level”, the health benefits provided by, and the
30 benefit payment structure of, a health benefit plan.
31 (c) “Carrier”, an insurer licensed or otherwise authorized to
32 transact accident and health insurance under chapter one hundred
33 seventy-five; a non-profit hospital service corporation organized
34 under chapter one hundred seventy-six A; a non-profit medical
35 service corporation organized under chapter one hundred seventy-
-36 six B; a health maintenance organization (HMO) under
37 chapter one hundred and seventy-six G; an insured group health
38 benefit plan that includes a preferred provider arrangement under
39 chapter one hundred seventy-six I; or a MEWA required to be
40 licensed under chapter one hundred seventy-five; which issues a
41 health benefit plan to one or more eligible small businesses on
42 or after July 1, 1991.
43 (d) “Case characteristics”, age, sex, rate basis type, industry,
44 and participation rate of a group.
45 (e) “Class of business”, all or a distinct grouping of small
46 businesses as shown on the records of the carrier which is provided
47 with a health benefit plan through a health care delivery system
48 operating under a license distinct from that of another grouping.
49 (f) “Commissioner”, the Commissioner of the Division of
50 Insurance.
51 (g) “Eligible employee”, an employee who has worked with a
52 normal work week of twenty (20) or more hours for ninety days
53 or more for an eligible small business; including a sole proprietor,
54 a partner of a partnership or an independent contractor, provided
55 such sole proprietor, partner or independent contractor has a
56 normal work week of twenty (20) or more hours and is included
57 as an employee under a health benefit plan of an eligible small
58 business. A seasonal or temporary employee or an employee hired
59 to work for less than five months shall not be considered an eligible
60 employee.
61 (h) “Eligible dependent”, the spouse or child of an eligible
62 employee, subject to the applicable terms of the health benefit plan
63 covering the employee.
64 (i) “Eligible small business”, any sole proprietorship, firm,
65 corporation, partnership or association actively engaged in
66 business who, on at least fifty per cent of its working days during
67 the preceding year employed not less than two (2) and not more
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68 than twenty-five (25) eligible employees, the majority of whom
69 worked in Massachusetts. In determining the number of eligible
70 employees, companies which are affiliated companies, or which
71 are eligible to file a combined tax return for purposes of state
72 taxation, shall be considered one business. Except as otherwise
73 specifically provided, provisions of this chapter which apply to
74 an eligible small business shall continue to apply through the end
75 of the rating period in which an eligible small business no longer
76 meets the requirements of this definition.
77 (j) “Emergency services”, covered services provided after the
78 sudden onset of a medical condition manifesting itself by acute
79 symptoms, including severe pain, which are severe enough that
80 the lack of immediate medical attention could reasonably be
81 expected to result in; (1) placing the patient’s health in serious
82 jeopardy; (2) serious impairment of bodily functions;
83 or, (3) serious dysfunction of any bodily organ or part.
84 (k) “Financial impairment”, a condition in which a carrier
85 demonstrates to the satisfaction of the commissioner that it is, or
86 if subjected to the provisions of this chapter would be, insolvent,
87 otherwise in an unsound financial condition such as to render its
88 further transaction of business hazardous to the public or its
89 policyholders or members, or compelled to compromise, or
90 attempt to compromise, with its creditors or claimants on the
91 grounds that it is financially unable to pay its claims.
92 (1) “Group average premium rates”, a set of numbers, one for
93 each rate basis type, where each number is the total of the
94 premiums charged to an eligible small business for all eligible
95 employees and eligible dependents of that rate basis type, divided
96 by the number of insured eligible employees of that rate basis type.
97 (m) “Group base premium rates”, the group average premium
98 rates that would be charged by a carrier at the beginning of the
99 rating period if the premiums were based solely upon the age,

100 gender, industry, and rate basis type of the members of the group.
101 The group base premium rates for every group shall be adjusted
102 to a January I basis by dividing each group base premium rate
103 by a deflator. The deflator equals the sum of trend for that carrier
104 and the number one (1), raised to the power of the fraction of
105 the calendar year which has elapsed at the time the new rating
106 period begins.
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107 (n) “Health benefit plan”, any general, blanket or group policy
108 of health, accident and sickness insurance issued by an insurer
109 licensed under chapter one hundred seventy-five; any group
110 hospital service plan issued by a non-profit hospital service corpo-
111 ration organized under chapter one hundred seventy-six A; any
112 group medical service agreement issued by a non-profit medical
113 service corporation organized under chapter one hundred seventy-
114 six B; any group health maintenance contract issued by a health
115 maintenance organization under chapter one hundred seventy-six G;
116 any insured group health benefit plan that includes a preferred
117 provider arrangement under chapter one hundred seventy-six I;
118 and any MEW A required to be licensed under chapter one
119 hundred seventy-five; offered by an eligible small business. The
120 term “health benefit plan” does not include accident-only, credit,
121 dental, or disability income insurance, coverage issued as a
122 supplement to liability insurance, insurance arising out of a
123 workers’ compensation or similar law, automobile medical-
124 payment insurance, insurance under which beneficiaries are
125 payable with or without regard to fault and which is statutorily
126 required to be contained in any liability insurance policy or
127 equivalent self-insurance, long-term care only insurance, or any
128 group blanket or general policy which provides supplemental
129 coverage to medicare or other governmental programs.
130 (o) “Intermediary”, a chamber of commerce, trade association,
131 or other organization, formed for purposes other than obtaining
132 insurance, which offers as a service to its members the option of
133 purchasing a health benefit plan; or a MEWA.
134 (p) “Introductory health benefit plan”, a health benefit plan
135 which is exempt from some or all mandated benefits created by
136 state law.
137 (q) “Mandated benefit”, a health service or category of health
138 service provider which a carrier is required by its licensing or other
139 statute to include in its health benefit plan.
140 (r) “MEWA”, or “multiple employer welfare arrangement”,
141 also called a “multiple employer trust”, either: (1) a fully-insured
142 multiple employer welfare arrangement as defined in sections 3
143 and 514 of the Employee Retirement Income Security Act of 1974
144 (ERISA), (29 USCS §§ 1002 and 1144), as amended; or, (2) any
145 entity holding itself out to be a multiple employer welfare
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146 arrangement or so-called “multiple employer trust” which is not
fully insured and, therefore, shall be required to be licensed under
chapter one hundred seventy-five.

147
148

(s) “Participation rate”, the percentage of eligible employees
electing to participate in a health benefit plan out of all eligible
employees, or the percentage of the sum of eligible employees and
eligible dependents electing to participate in a health benefit plan
out of the sum of all eligible employees and eligible dependents,
at the election of the carrier. In either case, the numbers used to
compute these percentages shall not include any eligible employee
or eligible dependent who does not participate in the eligible small
business’s health benefit plan, but who is enrolled in a health
benefit plan through a source other than the eligible small
business.

149
150
151
152
153
154
155
156
157
158
159

An eligible small business may certify to a carrier that the
eligible small business does not offer a health benefit plan to
eligible employees with a normal work week of less than
thirty (30) hours. If an eligible small business makes such a
certification, the participation rate shall be computed as if the
definition of eligible employee included only those employees with
a normal work week of thirty (30) or more hours. Such
certification shall not change the meaning of “eligible employee”
with respect to any other provision of this chapter.

160
161
162
163
164
165
166
167
168

(t) “Participation requirement”, a policy provision, or a
carrier’s underwriting guideline if there is no such provision, which
requires that a group attain a certain participation rate in order
for a carrier to accept the group for enrollment in the plan. For
groups of five (5) or fewer eligible employees, a carrier may
require a participation rate not to exceed one-hundred percent
(100%). For groups of six (6) or more eligible employees, a
carrier may require a participation rate not to exceed seventy-five
percent (75%).

169
170
171
172
173
174
175
176
177

(u) “Pre-existing condition provision”, a policy provision
which excludes or limits coverage for charges or expenses incurred
during a specified period following the insured’s effective date of
coverage. Pre-existing condition provisions may only relate
to: (1) an insured’s medical condition which caused that person
either: (a) to have received medical advice or treatment for the
condition during the six-month period prior to the effective date

178
179
180
181
182
183
184
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185 of his or her coverage under the health benefit plan; or, (b) during
186 that six-month period to have symptoms which would have led
187 an ordinarily prudent person to seek medical advice or treatment
188 for that condition; or, (2) an insured’s pregnancy existing on that
189 person’s effective date of coverage.
190 (v) “Prototype plan”, a health benefit plan which meets the
191 criteria established in section 8(b) of this chapter.
192 (w) “Rate basis type”, each category of individual or family
193 composition for which separate rates are charged for a health
194 benefit plan (e.g. single employee, employee with family, employee
195 with a specified number of dependents) as determined by the
196 carrier subject to restrictions set forth in regulations promulgated
197 by the commissioner.
198 (x) “Rating period”, the period for which premium rates
199 established by a carrier are in effect, as determined by the carrier.
200 (y) “Trend”, the annual change, from the first day of a group’s
201 prior rating period to the first day of that group’s new rating
202 period, in the average of all groups’ base premium rates
203 attributable to factors other than changes in benefit levels.
204 adjusted for rating periods greater or lesser than one year.
205 (z) “Waiting period”, a period immediately subsequent to the
206 effective date of the insured’s coverage under a health benefit plan
207 during which the plan does not pay for some or all hospital or
208 medical expenses.
209 Section 3. Except as otherwise specified, this chapter applies
210 to all health benefit plans issued, made effective, or renewed to
211 any eligible small business in the commonwealth after June 30,
212 1991, whether issued directly by a carrier, or through an
213 intermediary. Nothing in this chapter shall be construed torequire
214 any carrier which does not issue health benefit plans subject to
215 the provisions of this chapter to issue health benefit plans subject
216 to the provisions of this chapter.
217 Section 4. (a) Premiums charged to every eligible small
218 business for a health benefit plan issued or renewed on or after
219 July 1, 1991 must satisfy the following requirements:
220 (1) For every health benefit plan issued or renewed on or after
221 July 1, 1991, the group base premium rates charged by a carrier
222 to each group during a rating period shall not exceed two times223 the group base premium rate which could be charged by that
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carrier to the group with the lowest group base premium rate for
that rate basis type within that class of business.

224
225

(2) A carrier may establish a benefit level rate adjustment for
all groups which shall be expressed as a number. The number shall
represent the relative actuarial value of the benefit level of the
health benefit plan issued to that group as compared to the
actuarial value of other health benefit plans within that class of
business. If a carrier chooses to establish benefit level rate
adjustments, every group shall be subject to the benefit level rate
adjustment.

226
227
228
229
230
231
232
233

The commissioner shall annually establish not less than five
distinct regions of the state for the purposes of area rate
adjustments. A carrier may establish an area rate adjustment for
each distinct region, the value of which shall range from nine-
tenths (0.9) to one and one-tenth (1.1). If a carrier chooses to
establish area rate adjustments, every group within each area shall
be subject to the area rate adjustment.

234
235
236
237
238
239
240

A carrier may establish a group size rate adjustment for groups
ranging from two (2) through twenty-five (25) eligible
employees, the value of which shall range from ninety-five one-
hundredths (0.95) to one and five one-hundredths (1.05). The
group size rating must be based only upon actual administrative
costs or other business costs borne by the carrier for serving
groups of varying sizes. If a carrier chooses to establish group size
rate adjustments, every group shall be subject to the group size
rate adjustment.

241
242
243
244
245
246
247
248
249

A carrier may establish participation-rate rate adjustments for
any health benefit plan or plans for any ranges of participation
rates below the minimum participation requirement established
in accordance with section 2(t) ofthis chapter, the value of which
shall be expressed as a number. The participation-rate rate
adjustments must be based upon actuarially sound analysis of the
differences in the experience of groups with different participation
rates. If a carrier chooses to establish participation-rate rate
adjustments, every group with a participation rate within the
ranges defined by the carrier shall be subject to the participation-
rate rate adjustment.

250
251
252
253
254
255
256
257
258
259
260

A carrier who, as of December 31, 1990, varies rates by health
status, claims experience, duration, group size, and/ or any factors

261
262
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263 other than case characteristics or area may establish a phase-out
264 rate adjustment for each group. The phase-out rate adjustments
265 shall range from sixty-seven one-hundredths (0.67) to one and
266 thirty-three one-hundredths (1.33) between July 1, 1991 and June
267 30, 1992, inclusive. The phase-out rate adjustments shall range
268 from three-quarters (0.75) to one and one-quarter (1.25) between
269 July 1, 1992 and June 30, 1993, inclusive. The phase-out rate
270 adjustments shall range from eighty-five one-hundredths (0.85) to
271 one and fifteen one-hundredths (1.15) between July 1, 1993 and
272 June 30, 1994, inclusive. No phase-out rate adjustments shall be
273 permitted after June 30, 1994. If a carrier chooses to establish
274 phase-out rate adjustments, every group which was part of the
275 carrier’s in force business on July 1, 1991 shall be subject to a
276 phase-out rate adjustment, but all groups which were not part of
277 the carrier’s in force business on July 1, 1991 shall not be subject
278 to a phase-out rate adjustment.
279 A carrier who, as of December 31, 1990, varies rates by health
280 status, claims experience, duration, group size, and/ or any factors
281 other than case characteristics or area, may base its phase-out rate
282 adjustments only upon those factors other than case charac-
283 teristics or area which it used to vary its rates on December 31,
284 1990, and may vary its rates due to these factors only by the
285 amount of the phase-out rate adjustments established in this
286 section, or by the amount which it varied its rates due to those
287 factors on December 31, 1990, whichever is less. A carrier who.
288 as of December 31, 1990, does not vary rates by any factors other
289 than case characteristics may not establish a phase-out rate
290 adjustment for any group. Effective July 1, 1994, no carrier may
291 charge a rate which is based upon a group’s health status, duration
292 of coverage, or actual or expected claims experience.
293 A carrier who participates in a risk-sharing plan as authorized
294 by section 7or 8(a) of this chapter may assess any group in which
295 one or more insured is covered by such plan a charge not to exceed
296 five percent (5%) of the premium rate which the carrier would
297 otherwise be authorized to charge that group.
298 The premium rate charged by a carrier to each group on the
299 date the group’s policy is issued or renewed shall be established300 such that the group average premium rates charged for each rate301 basis type at the beginning of the rating period, adjusted to a
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302 January 1 basis, equals that rate basis type’s group base premium
rate multiplied by the benefit level rate adjustment multiplied by
the area rate adjustment multiplied by the group size rate
adjustment multiplied by the participation-rate rate adjustment
multiplied by the phase-out rate adjustment, plus the reinsurance
assessment.

303
304
305
306
307

(b) For all rating periods which begin between July 1, 1991 and
June 30, 1994, inclusive, the premium rate for each group which
renews its coverage with a carrier shall not exceed the premium
rate charged by that carrier for that group during the prior rating
period by more than: (1) trend within that class of business for
that carrier; plus, (2) the sum of any premium changes due to
changes in the age, sex, and/or rate basis types represented in the
group; plus, (3) ten percent (10%); plus, (4) the change in the
actuarial value of the benefits due to changes in the benefit level
for that group.

308
309
310
311
312
313
314
315
316
317

A carrier which is in, or expects to be in, a condition of financial
impairment may apply to the commissioner for a waiver which
shall permit the carrier to increase its rates beyond those set forth
in this section, and/or to utilize a wider range of phase-out rate
adjustments, but such waiver shall not waive any other conditions
of this chapter.

318
319
320
321
322
323

Section 5. (a) (1) Every carrier shall make available to every
eligible small business every health benefit plan, except an
introductory health benefit plan, which it provides to any eligible
small business. Upon the request of an eligible small business, a
carrier must provide that business with a price for every health
benefit plan which it provides to any eligible small business.
Except under the conditions set forth in sections s(a) (3), s(a) (4),
and s(b) (2) of this chapter, every carrier shall accept for
enrollment any eligible small business which seeks to enroll in a
health benefit plan. Every carrier shall permit every eligible small
business group to enroll all eligible employees and all eligible
dependents; provided that the commissioner shall promulgate
regulations which limit the circumstances under which coverage
must be made available to an eligible employee who seeks to enroll
in a health benefit plan significantly later than he or she was
initially eligible to enroll.

324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
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340 Nothing in this chapter shall be construed to prohibit a carrier
341 from offering coverage in a group to a person, and his or her
342 dependents, who does not satisfy the hours per week or period
343 employed portions of the definition of eligible employee.
344 Notwithstanding any other provision in this section, a carrier
345 may deny a group enrollment in a health benefit plan if the carrier
346 certifies to the commissioner that the carrier intends to
347 discontinue selling that health benefit plan to new eligible small
348 businesses. If the carrier makes such a certification, the carrier
349 may not sell that health benefit plan to any new eligible small
350 businesses. The commissioner shall have the authority to
351 promulgate regulations which ensure that a carrier cannot use the
352 provisions of this paragraph to circumvent the intent of this

354 Notwithstanding any other provision in this section, between
355 July 1, 1991 and June 30, 1993, inclusive, a carrier may choose
356 to limit the time during which it will accept new groups for
357 coverage to a period of not less than ninety consecutive days
358 during each consecutive twelve month period.
359 Notwithstanding any other provision in this section, for the
360 period between July 1, 1991 and June 30, 1992, inclusive, a carrier
361 may choose not to accept a new group if the group was covered
362 by a health benefit plan on the day this Chapter is enacted.
363 Notwithstanding any other provision in this section, a carrier
364 may deny a group of five or fewer eligible employees enrollment
365 in a health benefit plan unless the group enrolls through an
366 intermediary. If a group of five or fewer eligible employees elects
367 to enroll through an intermediary, a carrier may not deny that
368 group enrollment. The carrier shall implement such requirements
369 consistently, treating all similarly situated groups in a similar
370 manner.
371 Notwithstanding any other provision in this section, a carrier
372 may deny a group of any size enrollment in a health benefit plan
373 unless the group enrolls in a MEWA if the carrier requires that
374 all eligible small businesses enroll through a MEWA. If a group
375 of any size elects to enroll through the MEWA, a carrier may not
376 deny that group enrollment.
377 (2) A carrier may only issue an introductory health benefit plan378 to groups which meet the following criteria: (a) the first time a

353 chapter
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379 group enrolls in an introductory health benefit plan the group
must not have been covered by a health benefit plan during any
of the twelve months prior to the purchase of the introductory
health benefit plan; and, (b) at the time ofplan renewal the group
must not have been covered by an introductory healthbenefit plan
for more than two-and-one-half (2V4) years; and, (c) the group
must either never have been enrolled in an introductory health
benefit plan, or have been enrolled continuously in an
introductory health benefit plan since the group initially enrolled
in an introductory health benefit plan.

380
381
382
383
384
385
386
387
388

A carrier which offers an introductory health benefit plan to
any eligible small business which meets the above criteria must
offer the plan to every eligible small business which meets such
criteria.

389
390
391
392

(3) A carrier shall not be required to issue a health benefit plan
to an eligible small business if the carrier can demonstrate to the
satisfaction of the commissioner that, within the prior twelve
months: (a) the small business has repeatedly failed to pay on a
timely basis the required health premiums; or, (b) the small
business has committed fraud, misrepresented whether or not a
person is an eligible employee, or misrepresented other infor-
mation necessary to determine the size of a group, the partici-
pation rate of a group, or the premium rate for a group; or, (c) the
small business has failed to comply in a material manner with
health benefit plan provisions.

393
394
395
396
397
398
399
400
401
402
403

(4) A carrier shall not be required to issue a health benefit plan
to an eligible small business if the carrier can demonstrate to the
satisfaction of the commissioner that: (a) the small business fails
at the time of issuance or renewal to meet a participation
requirement established in accordance with section 2(s) of this
chapter; or, (b) acceptance of an application or applications
would create for the carrier a condition of financial impairment,
and the carrier makes such a demonstration to the commissioner;
provided that, a carrier that makes such a demonstration to the
satisfaction of the commissioner may not offer coverage to any
new cases of business groups of any size until the later of ninety
days after each such refusal or the date on which the carrier
notifies the commissioner that it has regained capacity to deliver
services to eligible small business groups.

404
405
406
407
408
409
410
411
412
413
414
415
416
417



HOUSE -No. 54381991] 13

(5) Notwithstanding any other provision of this section, an
HMO shall only be required to offer coverage or accept appli-
cations for a prototype plan.

418
419
420

An HMO shall not be required to accept applications from or
offer coverage: (a) to a group, where the group is not physically
located in the HMO’s approved service area; or (b) to an eligible
employee who applies as part of a group, where the employee does
not meet the HMO’s requirements regarding residence or
employment within the HMO’s approved service area;
or, (c) within an area, where the HMO reasonably anticipates,
and demonstrates to the satisfaction of the commissioner, that it
will not, within that area, have the capacity in its network of
providers to deliver services adequately to the members of such
groups because of its obligations to existing contract holders and
enrollees; provided that, an HMO that makes such a demonstra-
tion to the satisfaction of the commissioner may not offer coverage
in the applicable area to any new cases of business groups of any
size until the later of ninety days after each such refusal or the
date on which the carrier notifies the commissioner that it has
regained capacity to deliver services to eligible small business
groups.

421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439 (b) (1) Every health benefit plan shall be renewable with

respect to all eligible employees and eligible dependents at the
option of the eligible small business.

440
441
442 (2) A carrier shall not be required to renew the health benefit

plan of an eligible small business if the small business: (a) has
not paid the required premiums; or, (b) has committed fraud,
misrepresented whether or not a person is an eligible employee,
or misrepresented information necessary to determine the size of
a group, the participation rate of a group, or the premium rate
for a group; or, (c) failed to comply in a material manner with
health benefit plan provisions; or, (d) fails, at the time of renewal,
to meet the participation requirements of the plan; or, (e) fails,
at the time of renewal, to satisfy the definition of an eligible small
business; or, (f) is not actively engaged in business.

(3) A carrier may refuse to renew enrollment for an eligible
employee or eligible dependent if: (a) the individual has
committed fraud, misrepresented whether or not he or she is an
eligible employee, or misrepresented information necessary to

443
444
445
446
447
448
449
450
451
452
453
454
455
456



[AprilHOUSE - No. 543814

457 determine his or her eligibility for a health benefit plan or for
specific health benefits; or, (b) the individual fails to comply in
a material manner with health benefit plan provisions.

458
459

Section 6. (a) No policy shall exclude any eligible employee or
eligible dependent on the basis of an actual or expected health
condition of such person.

460
461
462
463 (b) No policy may limit coverage for a pre-existing condition

for more than nine (9) months beyond the insured’s effective date
of coverage under the health benefit plan.

464
465

In determining whether a pre-existing condition provision
applies to an eligible employee or eligible dependent, all health
benefit plans shall credit the time such person was covered under
a previous health plan if the insured experiences only a temporary
interruption in coverage, as defined by the commissioner.

466
467
468
469
470

When a group changes from one benefit plan to another,
whether such plan is with the same carrier or a different carrier,
the carrier may impose a new pre-existing condition provision of
not more than nine (9) months on all members of the group. The
pre-existing condition provision may only apply to the excess of
benefits that the new plan pays over the old plan.

471
472
473
474
475
476

(c) No policy may provide for a waiting period of more than
six (6) months beyond the insured’s effective date of coverage
under the health benefit plan. If a policy includes a waiting period,
emergency services must be covered during the waiting period.
Emergency services which are provided as to advice, diagnosis,
care or treatment for a medical condition excluded under a pre-
existing condition provision need not be covered during the
waiting period.

477
478
479
480
481
482
483
484

In determining whether a waiting period applies to an eligible
employee or dependent, all health benefit plans shall credit the
time such person was covered under a previous health plan if the
insured experiences only a temporary interruption in coverage,
as defined by the commissioner.

485
486
487
488
489

When a group changes from one benefit plan to another,
whether such plan is with the same carrier or a different carrier,
the carrier may impose a new waiting period of not more than
six (6) months on all members of the group. The waiting period
may only apply to services which the new plan covers, but which
were not covered under the old plan.

490
491
492
493
494
495
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Section 7. There is established an entity to be called the
“Commercial Small Group Insurance Board.” Every carrier
licensed under chapter one hundred and seventy-five which
provides coverage subject to the provisions of this chapter shall
be entitled to one representative on the Board. A hospital service
corporation organized under chapter one hundred seventy-six A,
or a medical service corporation organized under chapter one
hundred seventy-six B shall have the option of having a repre-
sentative on the Board. The commissioner or his or her designee
shall be a non-voting member of the Board.

496
497
498
499
500
501
502
503
504
505

Within thirty days following enactment of this Chapter, all
carriers interested in serving on the Board shall notify the commis-
sioner. Within sixty days following enactment of this Chapter, the
commissioner shall give notice to all members of the Board of the
time and place for the initial organizational meeting, which shall
take place within one hundred twenty days following enactment
of this Chapter.

506
507
508
509
510
511
512

The Board shall be authorized to create sub-committees and
advisory committees to aid its functions. The Board shall be
authorized to assess each member a fee to pay for the adminis-
trative expenses of the Board. The Board shall be authorized to
hire staff as necessary to fulfill its functions.

513
514
515
516
517
518 The Board shall be authorized, but is not required, to adopt

one or more plans for spreading losses among its members. Any
such plan must meet the following criteria:

519
520
521 (a) The plan must spread premiums, losses, and expenses

among carriers in an equitable manner.522
523 (b) The plan must not require that a potential insured receive

a health screen prior to enrollment in a health benefit plan.524
525 (c) The plan must not increase the likelihood that high cost or

high risk insureds will select carriers who do not participate in
the plan.

526
527
528 (d) All carriers entitled to representation on the Commercial

Small Group Insurance Board must be permitted, but shall not
be required, to participate in the plan.

529
530
531 (e) The plan must make reasonable provisions for carriers to

initiate and terminate their participation in the plan.532
533 (f) The plan must spread losses only among carriers who elect

to participate in the plan.534
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535 (g) No group which has one or more members in the plan may
be assessed a risk charge greater than five percent (5%) of the
premium the group would pay if no members were in the plan.

536
537
538 Before becoming effective any such plan shall be filed with the

commissioner, who shall conduct a public hearing within thirty
days of filing to determine whether such plan is consistent with
public policy and meets the requirements of this section. At such
hearing, carriers and all other parties having an interest in the
operation of the plan shall have an opportunity to be heard. Unless
sooner approved or disapproved in writing by the commissioner,
such plan shall be deemed to meet the requirements of this
section within sixty days of the public hearing.

539
540
541
542
543
544
545
546

The rules for such plan shall require that separate statistical data
be recorded for risks insured in the plan and may provide
incentives and penalties to prevent abuse of the plan. The rules
for the plan shall also include a provision giving the commissioner
authority, after due hearing and investigation, to order that any
carrier he or she finds using practices which have the effect of
distributing risks or expenses or losses of risks unfairly and
inequitably on other carriers be assigned a share of the expenses
and losses of said risks to insure a fair and equitable distribution.
The commissioner may relieve any carrier of a part of or all of
its obligations under the plan if he or she finds that continuation
of such obligations would cause the financial impairment of that
carrier.

547
548
549
550
551
552
553
554
555
556
557

558
559

Under no circumstances shall the plan be authorized to make
any assessments on carriers other than those who elect to parti-
cipate in the plan.

560
561
562

Any carrier or group of carriers participating in such plan and
any other person aggrieved shall be authorized to bring a
complaint to the commissioner alleging unfair or unreasonable
or improper practices by any carrier. The commissioner shall, in
all such cases, cause a proper hearing on such complaint to be
held and shall issue such orders as he or she then deems appro-
priate.

563
564
565
566
567
568
569

If the commissioner finds, after due hearing and investigation,
that any activities or practices of any carrier in connection with
the submission or operation of such plan is unfair or unreasonable
or inconsistent with the provisions of this section, he or she may

570
571
572
573
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issue a written order specifying in what respects such activity or
practice is unfair or unreasonable or inconsistent with the provi-
sions of this section, and require the discontinuance of such
activity or practices.

574
575
576
577

Any ruling, order or decision of the commissioner under
authority of this section shall be subject to review by appeal to
the superior court department of the trial court of Suffolk county
at the instance of any party in interest, which appeal shall be on
the basis of the record of the proceeding before the commissioner.

578
579
580
581
582

Section 8. (a) There is established an entity to be called the
“HMO Small Group Health Plan Board.” Every carrier licensed
under chapter one hundred and seventy-six G providing coverage
subject to the provisions of this legislation shall be entitled to one
representative on the Board. The commissioner or his or her repre-
sentative shall be a non-voting member of the Board.

583
584
585
586
587
588

Within thirty days following enactment of this Chapter, all
carriers interested in serving on the Board shall notify the commis-
sioner. Within sixty days following enactment of this Chapter, the
commissioner shall give notice to all members of the Board of the
time and place for the initial organizational meeting, which shall
take place within one hundred twenty days following enactment
of this Chapter.

589
590
591
592
593
594
595
596 The Board shall be authorized to create sub-committees and

advisory committees to aid its functions. The Board shall be
authorized to assess each member a fee to pay for the adminis-
trative expenses of the Board. The Board shall be authorized to
hire staff as necessary to fulfill its functions.

597
598
599
600
601 The Board shall be authorized to adopt one or more plans for

spreading losses among its members. Any such plan must meet
the following criteria:

602
603
604 (I) The plan must spread premiums, losses, and expenses

among carriers in an equitable manner.605
606 (2) The plan must not require that a potential insured receive

a health screen prior to enrollment in a health plan.607
608 (3) The plan must not increase the likelihood that high cost or

high risk insureds will select carriers who do not participate in
the plan.

609
610
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611 (4) All carriers entitled to representation on the HMO Small
Group Health Plan Board must be permitted, but shall not be
required, to participate in the plan.

612
613
614 (5) The plan must make reasonable provisions for carriers to

initiate and terminate their participation in the plan.615
(6) The plan must spread losses only among carriers who elect

to participate in the plan.
616
617
618 (7) No group which has one or more members in the plan may

be assessed a risk charge greater than five percent (5%) of the
premium the group would pay if no members were in the plan.

619
620
621 Before becoming effective any such plan shall be filed with the

commissioner, who shall conduct a public hearing within thirty
days to determine whether such plan is consistent with public
policy and meets therequirements of this section. At such hearing,
carriers and all other parties having an interest in the operation
of the plan shall have an opportunity to be heard. Unless sooner
approved or disapproved in writing by the commissioner, such
plan shall be deemed to meet the requirements of this
section within sixty days of the public hearing.

622
623
624
625
626
627
628
629

The rules for such plan shall require that separate statistical data
be recorded for risks insured in the plan and may provide
incentives and penalties to prevent abuse of the plan. The rules
for the plan shall also include a provision giving the commissioner
authority, after due hearing and investigation, to order that any
carrier he or she finds using practices which have the effect of
distributing risks or expenses or losses of risks unfairly and
inequitably on other carriers be assigned a share of the expenses
and losses of said risks to insure a fair and equitable distribution.
The commissioner may relieve any carrier of a part of or all of
its obligations under the plan if he or she finds that continuation
of such obligations would cause the financial impairment of that
carrier.

630
631
632
633
634
635
636
637
638
639
640
641
642

Under no circumstances shall the plan be authorized to make
any assessments on carriers other than those who elect to parti-
cipate in the plan.

643
644
645

Any carrier or group of carriers participating in such plan and
any other person aggrieved shall be authorized to bring a
complaint to the commissioner alleging unfair or unreasonable
or improper practices by any carrier. The commissioner shall, in

646
647
648
649
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all such cases, cause a proper hearing on such complaint to be
held and shall issue such orders as he or she then deems appro-
priate.

650
651
652

If the commissioner finds, after due hearing and investigation,
that any activities or practices of any carrier in connection with
the submission or operation of such plan is unfair or unreasonable
or inconsistent with the provisions of this section, he or she may
issue a written order specifying in what respects such activity or
practice is unfair or unreasonable or inconsistent with the provi-
sions of this section, and require the discontinuance of such
activity or practices.

653
654
655
656
657
658
659
660

Any ruling, order or decision of the commissioner under
authority of this section shall be subject to review by appeal to
the superior court department of the trial court of Suffolk county
at the instance of any party in interest, which appeal shall be on
the basis of the record of the proceeding before the commissioner.

661
662
663
664
665

(b) The HMO Small Group Health Plan Board may develop
one or more prototype plans which may be exempt from some
or all mandated benefits, and some health service requirements
set forth in chapter one hundred seventy-six G. In addition, the
Board may develop one or more prototype plan frameworks
which set forth the required and optional features of a prototype
plan. Any such plan or framework shall be submitted to the
commissioner, who shall conduct a public hearing within thirty
days to determine whether such plan or framework is consistent
with public policy and meets the requirements of this section. At
such hearing, carriers and all other parties having an interest in
the operation of the plan or framework shall have an opportunity
to be heard. Unless sooner approved or disapproved in writing
by the commissioner, such plan or framework shall be deemed
to meet the requirements of this section within sixty days of the
public hearing.

666
667
668
669
670
671
672
673
674
675
676
677
678
679
680
681
682 If the Board fails to approve at least one prototype plan or

framework within one hundred twenty (120) days of the Board’s
initial organizational meeting, the commissioner shall be
authorized to develop a prototype plan or framework which shall
be subject to the hearing requirements set forth in the prior
paragraph.

683
684
685
686
687
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688 Section 9. Every carrier shall make reasonable disclosure to
prospective small business insureds, as part of its solicitation and
sales material, of;

689
690

(a) between July 1, 1991 and June 30, 1994, inclusive, the
extent, if any, to which premium rates are established or adjusted
in part based upon the actual or expected variation in claim costs,
the actual or expected variation in health conditions of the
employees or dependents of eligible small businesses, or the time
lapsed since initial enrollment in a health benefit plan; and.

691
692
693
694
695
696

(b) the surcharge, if any, which shall be applied to a group’s
premium if one or more members are covered in the plan set forth
in section 7 or 8(a) of this chapter; and,

697
698
699

(c) the participation requirements and/or participation rate
adjustments of the carrier with regard to each health benefit plan.

700
701

Every carrier, as a condition of doing business which is under
the jurisdiction of this chapter, shall file with the commissioner
an actuarial opinion that the carrier’s rating methodologies and
rates comply with the requirements of this chapter and any regu-
lations promulgated under the authority of this chapter.

702
703
704
705
706

Every carrier shall maintain at its principal place of business
a complete and detailed description of its rating practices
including information and documentation which demonstrates
that its rating methods and practices are based upon commonly
accepted actuarial assumptions, are in accordance with sound
actuarial principles, and comply with the provisions of this
chapter. Such information shall be made available to the commis-
sioner upon request, but shall remain confidential.

707
708
709
710
711
712
713
714

If the commissioner determines that a carrier is not complying
with the provisions of this chapter, the commissioner may
disapprove the rating methodologies and the rates which the
carrier uses.

715
716
717
718

The commissioner shall have the authority to impose fines,
license suspensions, and/or license revocations if, subsequent to
appropriate proceedings in accordance with chapter 30A, he or
she determines that a carrier is violating the provisions of this
chapter.

719
720
721
722

723
Section 10. For carriers licensed under chapter one hundred

seventy-five, gross premiums allocable to health benefit plans and
introductory benefit plans issued or renewed to eligible small

724
725
726
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businesses, including risk-sharing premiums allocable to such
plans, shall not be subject to the excise upon such premiums
described in chapters sixty-two C, sixty-three and sixty-three B.

727
728
729

Section 11. The commissioner is authorized to promulgate
regulations to effect the provisions and carry out the intent of this
chapter. In addition to authority granted under other sections of
this chapter, the commissioner’s authority includes, but is not
limited to;

730
731
732
733
734

(a) delineation of areas of the state, based upon actuarial
differences in health care costs, in which area rate adjustments
may be made;

735
736
737

(b) creation of standards for defining distinct classes of
business;

738
739

(c) creation of standards for approving risk-sharing plans;740
(d) creation of requirements for prototype plans;741
(e) creation of requirements for introductory health benefit

plans;
742
743

(f) creation of standards for determining the conditions under
which time shall be credited towards a pre-existing condition
limitation and/or waiting period;

744
745
746

(g) creation of standards for circumstances under which a
carrier may refuse to enroll or renew an eligible small business;

747
748

(h) delineation of the form and content of the actuarial opinion
as required by section 9 of this chapter;

749
750
751 (i) creation of standards for approving a carrier’s certification

of financial impairment as defined in section 2(k) of this chapter;752
753 (j) development of limitations on permissible rate basis types

such that large families are not classified as a separate rate basis
type;

754
755
756 (k) development of limitations on permissible rate basis types

such that a carrier must use the same set of rate basis types when
pricing all health benefit plans within a class of business that are
subject to this chapter;

757
758
759
760 (1) development of standards for ensuring that the intention of

section 4 of this chapter is fully implemented; and.761
762 (m) promulgation of any other regulations necessary to carry

out the purposes of this chapter as set forth in section 1.763
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764 Chapter 176K
Health Benefits Advisory Board765

Section 1. The Governor shall appoint a Health Benefits
Advisory Board (HBAB) consisting of fifteen members: one repre-
sentative of commercial health insurers, one representative of a
hospital service corporation or medical service corporation, one
representative of health maintenance organizations, four repre-
sentatives of small businesses, two representatives of larger
businesses, two consumer representatives, one hospital repre-
sentative, one medical doctor, one health care economist, and one
health care provider who is not a medical doctor.

766
767
768
769
770
771
772
773
774

Section 2. Subject to available appropriations, the HBAB shall
be authorized to hire such staff as is necessary to carry out its
duties.

775
776
11l

Section 3. On or before September 30, 1991, the HBAB shall
complete its review ofall mandated benefits, as that term is defined
in chapter 176J, in effect on July I, 1991.

778
779
780

Section 4. The HBAB shall base its review upon the following
criteria:

781
782

(a) The effect of the mandate upon overall health care costs783
(b) The effect of the mandate upon costs to small businesses,

large businesses, and consumers.
784
785

(c) The effect of the mandate upon health outcomes.
(d) The effect of the mandate upon state expenditures

786
787

(e) The number of other states which have the mandate788
Section 5. The HBAB shall prepare a written report of its

findings, determine whether or not each mandated benefit is in
the public interest, and recommend whether and to what extent
the mandate should remain in effect for groups under the juris-
diction of chapter 176J. The HBAB shall draft legislation
necessary to implement its recommendations.

789
790
791
792
793
794

Section 6. Prior to legislative consideration of mandated
benefits which are not in effect on July 1, 1991, the appropriate
committee chair in the Senate or House of Representatives shall
refer the proposal to the HBAB for review and recommendation
of whether groups under the jurisdiction of chapter 176 J should
be subject to the mandated benefit. Within ninety days of such
referral, the HBAB shall review the proposal according to the

795
796
797
798
799
800
801
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802 criteria in section 3 of this chapter, as well as examining the extent
803 to which individuals already are receiving coverage for the
804 mandated benefit, and the cost of such coverage to businesses,
805 consumers, and state, local and federal governments. The HBAB
806 shall prepare a written report of its findings, determine whether
807 or not the proposed mandated benefit is in the public interest, and
808 forward its recommendation to the appropriate committee chair.

1 SECTION 2. The Commissioner of the Division of Insurance
2 shall prepare legislation patterned after the National Association
3 of Insurance Commissioners’ Group Health Insurance Conver-
-4 sion Model Act which provides that all persons terminated from
5 a group health insurance policy shall have the option of
6 purchasing an individual health insurance policy.

1 SECTIONS. The Commissioner of the Division of Insurance
2 shall prepare legislation which provides for the relative liability
3 ofcarriers when a person transfers health insurance coverage from
4 one carrier to another.

1 SECTION 4. The Commissioner of the Division of Insurance
2 shall have the authority to promulgate regulations which govern
3 jurisdiction over MEWAs, as defined in chapter 176J, to the
4 extent permissible by law. In addition, the Commissioner of the
5 Division of Insurance shall prepare legislation patterned after the
6 National Association of Insurance Commissioners’ Jurisdiction
7 to Determine Jurisdiction of Providers of Health Care Benefits
8 Model Act which provides that the commonwealth may gain juris-
-9 diction over some MEWAs and other entities which provide
10 health care benefits to residents of the commonwealth.
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