
HOUSE OF REPRESENTATIVES, May 21, 1991.

The committee on Education, Arts and Humanities, to whom were
referred the petition (accompanied by order, House, No. 1152) of Joan
M. Menard and Lida E. Harkins for the appointment of a joint special
committee to make an investigation and study of the law providing
special education programs, and the petition (accompanied by bill,
House, No. 4310) of Barbara Gardner, Barbara Hildt and another
relative to special education, reports recommending that the
accompanying bill (House, No. 5629) ought to pass.

For the committee,

BARBARA GARDNER.
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In the Year One Thousand Nine Hundred and Ninety-One

An Act relative to special education.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to immediately provide fiscal stability
3 and relief while protecting the original intent of Chapter 766 of
4 the Acts of 1972, therefore it is hereby declared to be an emergency
5 law, necessary for the immediate preservation of the public
6 convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section I of chapter 718 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 inserting after the word “potential” in line 13 the following:
4 provided, however, no child shall be determined to be a school
5 age child with special needs solely because the child’s behavior
6 violates the school’s disciplinary code;.

1 SECTION 2. Said Section lis hereby further amended by
2 striking out, in lines 24 and 25, the word “department” and
3 inserting in place thereof the following: department; “Least
4 restrictive environment”, the placement which assures that, to the
5 maximum extent appropriate, children with special needs,
6 including children in public or private institutions or other care
7 facilities, are educated with children who do not have special
8 needs, and that special clases, separate schooling, or other removal
9 of children with special needs from the regular educational

10 environment occurs only when the nature or severity of the special
11 needs is such that education in regular classes with the use of
12 supplementary aids and services cannot be achieved satisfactorily.

1 SECTION 3. Section 2 of chapter 718 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 inserting after the first sentence the following sentence: Prior
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4 to referral of a school age child for evaluation under the provisions
5 of this chapter, the principal of the child’s school shall ensure that
6 all efforts have been made to meet such child’s needs within the
7 regular education program. Such efforts may include, but are not
8 limited to: modifying strategies, environments or materials; the
9 use of support services; consultative services; and building based

10 teams to meet the child’s needs in the regular education classroom.
11 Such efforts and their results shall be documented and placed in
12 the child’s school record, and provided further that such efforts
13 shall not be construed to limit or condition the right to refer a
14 school age child for an evaluation under the provisions of this
15 chapter.

1 SECTION 4. Section 3of chapter 718 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking the first sentence of the second paragraph and inserting
4 in place thereof the following new sentence: No school
5 committee shall refuse a school age child with special needs
6 admission to or continued attendance in public school without
7 the prior written approval of the department and, where
8 applicable, in accordance with the department’s procedures for
9 disciplining students with special needs.

1 SECTION 5. The twelfth paragraph of section three of chap-
-2 ter 718 of the General Laws, as appearing in the nineteen hundred
3 eighty-eight Official Edition, is amended by striking out the fourth
4 sentence and inserting in place thereof the following sentence;

5 If rejected, and the program desired by the parents, guardian or
6 person with custody is a regular education program, the
7 department and the local school committee shall provide the child
8 with the educational program chosen by the parent, guardian or
9 persons with custody except where such placement would

10 seriously endanger the health or safety of the child, substantially
11 disrupt the program for other students or, if the child is currently
12 placed in a special education program, deny the child a free
13 appropriate public education.

1 SECTION 6. Section three of chapter seventy-one B of the
2 General Laws, as appearing in the nineteen hundred eighty-eight
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3 Official Edition, is hereby amended by striking out the thirteenth
4 paragraph.

1 SECTION 7. Section sof Chapter 718 of the General Laws,
2 as most recently amended by section 52 of Chapter 653 of the Acts
3 of 1989, is hereby further amended by striking out the first
4 paragraph and inserting in place thereof the following two
5 paragraphs:
6 Any school committee which provides or arranges for the
7 provision of special education pursuant to the provisions of
8 section three shall pay for such special education personnel,
9 materials and equipment, tuition, room and board, transporta-

-10 tion, rent and consultant services as are necessary for the provision
11 of special education; provided, however, that the school
12 committee shall not be obligated to pay for health care goods or
13 services to the extent that these constitute medically necessary
14 treatment for the disease, illness, injury, or bodily dysfunction
15 which would be covered by a third party payor but for a school-

-16 aged child’s eligiblity for such goods and services under this
17 chapter; and provided, further, that the determination of medical
18 necessity shall be made by the third party payor under its standard
19 program of utilization review and that the school-aged child with

20 special needs or his parent or guardian if he is a minor shall have
21 the right to freedom of choice in the selection of the provider of
22 health goods and services. Where no such third party payor is
23 available, the cost of health care goods or services to the extent
24 that these constitute medically necessary treatment for disease,
25 illness, injury, or bodily dysfunction shall be paid for by the
26 appropriate state agency charged with providing such services
27 including, but not limited to, the department of social services,
28 the department of mental health, the department of mental
29 retardation, the department of public health and the department
30 of youth services. Said appropriate state agencies shall not be
31 relieved of their responsibilities under this chapter. Where no third
32 party payor is available and where said services are not the
33 responsibility of any state agency, school committees are not
34 relieved of their responsibilities under this chapter.
35 Notwithstanding the provisions of section twenty-seven Cof
36 chapter twenty-nine or any other general or special law to the
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37 contrary, if a child with special needs for whom a school
38 committee provides or arranges for the provision of special
39 education in a day or residential placement pursuant to the
40 provisions of section three, or his parent or guardian moves to
41 a different school district after June thirtieth of any year, said
42 school committee of the former community of residence shall pay
43 the approved budgeted costs, including necessary transportation
44 costs of such day or residential placement of such child, through
45 the balance of that fiscal year. If, pursuant to Chapter 718, the
46 receiving community places the child in a less restrictive placement
47 which is less costly than the previous placement, the sending
48 community shall only be responsible for the actual cost of the
49 program, not to exceed the cost in effect at the time of the change
50 in residence. The school committee of the new community of
51 residence shall assume all responsibilities for reviewing the child’s
52 progress, monitoring the effectiveness of the placement, and
53 reevaluating the child’s needs from the date of new residence;
54 provided, however that during the period when the financial
55 obligation of the former community of residence for such day or
56 residential placement continues pursuant to this section, the
57 school committee of such new community of residence shall
58 provide the school committee of the former community of
59 residence with notice of any such review, monitoring, and
60 reevaluation, and an opportunity to participate; and provided,
61 further, that the school committee of such new community of
62 residence shall be financially responsible for any increase in the
63 costs of such day or residential placement during such period
64 which results from any such review, monitoring or reevaluation.
65 If a child moves into the commonwealth during the school year
66 and if services for said child are required under this chapter, the
67 state shall pay any costs incurred for such services during the
68 current fiscal year.

1 SECTIONS. Section 5A of Chapter 718 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking the last paragraph and inserting in place thereof the
4 following:
5 When a school age child with special needs residing in the
6 commonwealth has no father, mother or guardian living in the
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7 commonwealth who can be found after reasonable efforts to do
8 so, the department will assign a school committee to provide a
9 special education program for that child. If such child is

10 determined by the school committee or the bureau of special
11 education appeals to be in need of a special education program
12 at a day or residential school, pursuant to the procedures set forth
13 in the regulations promulgated by the department, the
14 commonwealth shall be obligated to pay the cost of the day or
15 residential program at the rate established by the Division of
16 Purchased Services as established by section 42 of Chapter 150
17 of the Acts of 1990.
18 The commonwealth’s obligation under this section shall become
19 due only after approval and verification by the department that
20 all costs incurred herein are reasonable and are for special
21 education programs at day or residential schools provided in
22 accordance with the standards and requirements prescribed by the
23 regulations promulgated under this chapter.
24 In undertaking such verification as may be required under this
25 section, the commissioner may require submission of any
26 information he deems necessary from any participating school or
27 institution. Upon such verification and approval by the
28 commissioner, the treasurer shall be authorized to make such
29 payments directly to the service provider.

1 SECTION 9. Section eleven of Chapter seventy-one B, as
2 appearing in the nineteen hundred eighty-eight Official Edition,
3 is hereby repealed.

1 SECTION 10. Chapter 718 of the General Laws, as appearing
2 in the 1988 Official Edition, is hereby amended by inserting after
3 section 11 the following section;
4 Section 11 A. There is hereby established a discretionary grant
5 program to be called the special education incentive grant
6 program. Subject to appropriation, the board of education
7 annually may award grants to school committees and to
8 educational collaboratives for the purpose of funding planning
9 costs and start-up programs which provide children with special

10 needs greater opportunities to participate with children without
11 special needs. In awarding grants, the Department shall give first
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12 priority to programs developed for children currently attending
13 private day or residential programs pursuant to Chapter 718.
14 Programs funded through this grant program must be placed
15 in operating public school buildings, which buildings are
16 chronologically age appropriate for the children with special needs
17 and fully accessible to disabled persons. If a public school building
18 is not fully accessible a grant may be awarded if the school building
19 assistance bureau has recommended that the board of education

20 fund an application for school renovations or construction which
21 provides physical accessibility. Funds awarded under the special
22 education incentive grant program may be used for program
23 planning, salaries of special education teachers, administrators or
24 other support staff, training of personnel, adaptive equipment, or
25 such other purposes as may be determined by the board as
26 necessary to permit special educational programs to begin
27 operation. Programs funded with these grants must comply with
28 standards developed by the Department of Education which
29 insure that to the maximum extent appropriate children with
30 special needs are educated with children without special needs in
31 academic and non-academic activities. Grant payments received
32 by school committees under this section shall be deposited wdth
33 the treasurer of such city, town, collaborative or regional school
34 district and held as a separate account and shall be expended by
35 the school committee or collaborative board of such city, town,
36 collaborative or regional school district without further
37 appropriation, notwithstanding the provisions of section fifty-
-38 three of chapter forty-four, for the purposes of the special
39 education incentive grant. The Department shall report to the
40 Board regarding the degree to which students placed in programs
41 funded by the incentive grant program actually participate with
42 children without special needs.

1 SECTION 11. Section 42 of chapter 150 of the Acts of 1990
2 is hereby amended by striking out the fourth paragraph and
3 inserting in place thereof the following paragraph:
4 The bureau of program pricing within the division of purchased
5 services as established by section 42 of chapter 150 of the Acts
6 of 1990 shall have responsiblity of prescribing the methodology
7 to be used in determining the prices to be reimbursed to providers
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8 of social services by governmental units. Said bureau shall be
9 comprised of a unit for special education program pricing and a

10 unit for other social services program pricing. Said bureau shall
11 not determine the prices or methodology to be utilized in
12 determining reimbursements for provider costs under Title XIX
13 of the Social Security Act. The bureau shall determine prices
14 annually by the first Wednesday in February and no such rate
15 shall be retroactive; provided, that any procuring agency or
16 provider aggrieved by any action or failure to act of the bureau
17 or division may request the assistant commissioner to conduct a
18 review to determine whether the prescribed method has been
19 properly applied; provided further, that prior to submission of the

20 governor’s annual budget to the general court, the bureau of
21 program pricing shall develop and publish an estimate of the
22 inflation rate to be considered in determining the price of social
23 services, where appropriate, for the following fiscal year. Nothing
24 herein shall preclude said bureau from setting a price at any time
25 for a new social service program established for the first time; or
26 for individual and sole source prices as provided in the regulations
27 governing programs established pursuant to chapter seventy-
-28 one Bof the General Laws. The unit for special education program
29 pricing shall promulgate regulations regarding pricing methodol-
-30 ogy which include incentives for shared service corporations and
31 cooperative buying programs.

1 SECTION 12. The Department of Education is hereby
2 directed to conduct a review of the eligiblity requirements for
3 children with special needs pursuant to Chapter 718 of the
4 General Laws for the purpose of tightening said requirements.
5 Said review will include but not be limited to an examination of
6 the original intent of the special education statute, the reasons for
7 the high incidence of special education students in the
8 commonwealth and the costs savings to be achieved by
9 implementing recommended changes. Said review, together with

10 drafts of legislation necessary to carry out its recommendations,
11 if any, shall be submitted to the house and senate committees on
12 ways and means and the joint committee on education, arts and
13 humanities no later than June 5, nineteen hundred and ninety-
-14 one.
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1 SECTION 13. The Department of Education and the
2 Department of Public Welfare shall jointly develop a system to
3 maximize the resources of the Medical Care and Assistance
4 Program for Families and the Disabled established pursuant to
5 Chapter 118 E of the General Laws for diagnostic, medical and
6 other related services provided pursuant to Chapter 718 of the
7 General Laws. The purpose of said system shall be to meet the
8 needs of students with special needs and enhance the federal
9 financial participation by helping to control the cost of Chapter

10 718 to cities and towns and the Commonwealth. Such system shall
11 be used only when parental permission is granted.

1 SECTION 14. The joint committee on education, arts and
2 humanities is hereby authorized to conduct an in-depth study and
3 review of the report filed by the auditor with the clerk of the house
4 on March 27, nineteen hundred and ninety-one relative to special
5 education. Said review shall include, but not be limited to, an
6 examination of teacher certification as it relates to mainstreaming,
7 special education transportation, an examination of funding for
8 state wards as it may affect mainstreaming, the Horace Mann
9 program as it relates to mainstreaming, and other mainstreaming

10 incentives, including an investigation of creative support systems
11 which would enable special needs children who are living away
12 from their families or who are in danger of being moved away
13 from their families to be able to live in their local communities.
14 Said committee shall file its recommendations, together with
15 any legislation, with the Clerk of the House on or before the first
16 Wednesday in October, 1991.

1 SECTION 15. Nothing contained in this act shall affect the
2 obligation of any agency of the commonwealth to pay for a
3 placement in a day or residential program made prior to the
4 effective date of this act. Any agreement between any agency of
5 the commonwealth and a school committee, whether formal or
6 informal, governing payment for services to a special needs child
7 shall continue in full force and shall not be superseded by this
8 act. The provisions of this act shall not affect the obligation of
9 any human services agency of the commonwealth to provide

10 services to children, aged three to twenty-two, inclusive, under any
11 provision of law in effect prior to the effective date of this act.
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