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SENATE, March 4, 1993.
The committee on Insurance, to whom was referred the petition

(accompanied by bill, Senate, No. 572) of Linda J. Melconian,
Francis G. Mara, Shannon P. O’Brien, Jane M. Swift and other
members of the General Court for legislation to provide prescription
drug assistance to needy elderly persons; the petition (accompanied
by bill, Senate, No. 621) of James P. Jajuga, Charles E. Shannon,
Robert E. Travaglini, Michael W. Morrissey, Robert A. Antonioni
and Mark C. Montigny for legislation to control premium increases
in Medicare supplemental insurance; the petition (accompanied by
bill, Senate, No. 632) of Linda J. Melconian and Michael P. Walsh
for legislation to establish a Medicare supplementary insurance
advocacy fund to ensure consumer “Medex” rate intervention; the
petition (accompanied by bill, Senate, No. 664) of Marian Walsh for
legislation to provide rate relief for Medigap insurance subscribers;
and the petition (accompanied by bill, House, No. 2040) of
Edward M. Lambert, Jr., other members of the General Court and
another for legislation to regulate insurance rates for subscribers of
Medigap, reports the accompanying bill (Senate, No. 1515).

For the committee,

LINDA J. MELCONIAN.

tEl)t Commontoealtf) of
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In the Year One Thousand Nine Hundred and Ninety-Three

An Act to reform the market for medigap insurance plans.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to immediately authorize a program
3 of assistance for needy elderly persons, therefore it is hereby
4 declared to be an emergency law, necessary for the immediate
5 preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Chapter 118 F of the General Laws, as appearing
2 in the 1990 Official Edition, is hereby amended by adding after
3 Section 19, the following new amendment:
4 The department of medical security is hereby authorized and
5 directed to establish and implement a program of prescription
6 drug expense assistance for persons age sixty-five or older
7 receiving medicare benefits.
8 Subject to the availability of appropriated funds, persons age
9 sixty-five or older receiving medicare benefits whose income is not

10 higher than two hundred and fifty percent of the federal poverty
11 level and who are not eligible for medical assistance pursuant to
12 chapter one hundred and eighteen E of the General Laws shall
13 be eligible for said program. Benefits provided under said program
14 shall, to the extent feasible, be calculated on a sliding scale so that
15 the amount of assistance decreases for persons with higher
16 incomes and based on a medium level benefit package. Said
17 department may by regulation provide for other eligibility
18 standards and application and verification procedures
19 Said department shall by regulation specify a schedule of
20 benefits, copayments, covered drugs, covered diagnoses and other
21 requirements. Said regulations may include incentives or

quirements to increase the cost effectiveness of the program.
said department may negotiate rebates or other contractual

angements with drug manufacturers, drug vendors or others
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25 in connection with said program. Said department may institute
26 a utilization review program to restrict inappropriate or excessive
27 usage. Said department may cooperate with the Group Insurance
28 Commission or the medical assistance program in establishing and
29 administering the program.
30 No later than twenty-one days after the effective date of this
31 act the department of medical security shall file with the Joint
32 Committee on Insurance and with the House and Senate
33 Committees on Way and Means, a plan for the implementation
34 of this act. Said plan shall be effective from July first, nineteen
35 hundred and ninety-three through June thirtieth, nineteen
36 hundred and ninety-four. Said committee may review said plan
37 and provide written comments to said department, which shall
38 consider said comments in promulgating under this act.

1 SECTION 2. The General Laws are hereby amended by
2 inserting the following chapter;

3
4

5 Section 1. Definitions.
6 As used in this chapter the following words shall have the
7 following meanings, unless the context clearly requires otherwise;
8 “Actuarial opinion”, a signed written statement by a member
9 of the American Academy of Actuaries based upon the person’s

10 examination, including a review of the appropriate records and
11 of the actuarial assumptions and methods utilized by the carrier
12 in establishing premium rates for applicable medigap plans.
13 “Carrier”, an insurer licensed or otherwise authorized to
14 transact accident and health insurance under chapter one hundred
15 and seventy-five; a non-profit hospital service corporation
16 organized under chapter one hundred and seventy-six A; a
17 medical service corporation organized under chapter one hundred
18 and seventy-six B; a health maintenance organization organized
19 under chapter one hundred and seventy-six G; any entity
20 approved by the commissioner under chapter one hundred and
21 seventy-six I to operate an insured health plan that includes a
22 preferred provider arrangement.
23 “Commissioner”, the commissioner of insurance

CHAPTER 176K.
MEDIGAP PLANS.
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24 “Community rating”, a rating methodology in which the
25 premium for all persons covered by a particular medigap product
26 is the same, based on the experience of all persons covered by the
27 product, without regard to age, sex, health status, or occupation.
28 “Eligible person”, a person who resides in the Commonwealth
29 for at least six consecutive months of each calendar year and who
30 is eligible for or enrolled in both Part A and Part B of Medicare,
31 and who is not eligible for employer-sponsored health care
32 coverage.
33 “Guaranteed renewable”, the insured has the right to continue
34 the medigap plan in force by the timely payment of premiums and
35 the carrier has no unilateral right to make any change in any provi-
-36 sion of the plan while the plan is in force, unless approved by the
37 commissioner, and cannot cancel or decline to renew, except for
38 the nonpayment of premium, misrepresentation or fraud,
39 provided the insured is covered by Medicare Parts A and B and
40 meets any other statutory requirements; and provided further that
41 rates may be revised by the carrier in accordance with the provi-
-42 sions of this chapter.
43 “HMO medigap plan”, any health maintenance contract
44 offered, sold, issued, delivered or otherwise made effective under
45 chapter one hundred and seventy-six G, which serves as a
46 replacement for, and/or a supplement to reimbursements under
47 Medicare for hospital, medical, or surgical expenses of persons
48 eligible for Medicare, including a nongroup health maintenance
49 contract, offered, sold, issued, delivered, or otherwise made
50 effective, or renewed by a health maintenance organization
51 pursuant to a contract under Section 1876 or Section 1833 of the
52 federal Social Security Act (42 U.S.C. Section 1395 et. seq.), or
53 a policy offered, sold, issued, delivered, or otherwise made
54 effective, or renewed under a demonstration project authorized
55 pursuant to amendments to the federal Social Security Act,
56 covering expenses of persons eligible for Medicare; provided
57 however, that the term “HMO Medicare plan” shall not include
58 any such health maintenance contract offered, sold, issued,
59 delivered, or otherwise made effective, or renewed to: one or more
60 employers or labor organizations, the trustees of a fund
61 established by one or more employers or labor organizations or
62 a combination thereof, covering employees or former employees,
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63 or a combination thereof, or covering members or former
64 members of the labor organizations or a combination thereof.
65 “Indemnity medigap plan”, all individual and group medicare
66 supplement insurance policies covering residents of the Common-
-67 wealth offered, sold, issued, delivered, or otherwise made
68 effective, or renewed, within or without the Commonwealth;
69 provided, however, that the term “indemnity medigap plan” shall
70 not include any such medicare supplement insurance policy
71 offered, sold, issued, delivered, or otherwise made effective, or
72 renewed to: one or more employers or labor organizations, the
73 trustees of a fund established by one or more employers of labor
74 organizations, or a combination thereof, covering employees or
75 former employees or a combination thereof, or covering members
76 or former members of the labor organizations, or a combination
77 thereof.
78 “Insured”, a subscriber, policyholder, member, enrollee or
79 certificate holder.
80 “Medicare, Health Insurance for the Aged Act,” Title XVIII
81 of the Social Security Act Amendments of 1965, as then
82 constituted or later amended.
83 “Medicare Supplemental Insurance”, a type of health insurance
84 which is advertised, marketed, designed or otherwise purported
85 to complement Medicare Parts A and B and offered, sold, issued,
86 delivered, or otherwise made effective, or renewed to a person,
87 family, or group pursuant to Sections 108 and 110 of chapter one
88 hundred and seventy-five; sections 6 and 10 of chapter one
89 hundred and seventy-six A; section 4of chapter one hundred and
90 seventy-six B; chapter one hundred and seventy-six G; and
91 chapter one hundred and seventy-six 1.
92 “Medigap plan”, an indemnity medigap plan or an HMO
93 medigap plan, as defined in this section.
94 “OBRA”, the federal Omnibus Budget Reconciliation Act
95 of 1990 (P.L. 101-508) and as this act has been subsequently
96 amended.
97 “Participate in the medigap market”, to offer, sell, issue, deliver,
98 or otherwise make effective, or renew, a medigap plan in the
99 Commonwealth.

100 “Policy”, any policy, form, certificate, contract, agreement,
101 statement of coverage, rider or endorsement issued by a carrier
102 for a medigap plan as defined herein.
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103 Section 2. Application of chapter; Participation in medigap
market.104

105 (a) Notwithstanding the provisions of any other law to the
contrary, any medigap plan offered, sold, issued, delivered, or
otherwise made effective or renewed, by any carrier in the
Commonwealth after July first, nineteen hundred and ninety-
three must comply with the provisions of this chapter.

106
107
108
109
110 (b) A carrier that participated in the medigap market on or

after the effective date of this chapter may not withdraw from the
medigap market until all insureds have had the opportunity to
join a medigap plan offered by another carrier during the next
annual open enrollment period or other enrollment period
required in section 3 of this act.

11l
112
113
114
115

Section 3. Guaranteed issue requirements. Prohibitions on
medical underwriting. Annual open enrollment period.

116
117
118 (a) No carrier participating in the medigap market shall, at any

time during the year, deny or condition the issuance of any
medigap plan available for sale in the Commonwealth, nor
discriminate in the pricing of such a plan, to any eligible person
because of the age, health status, claims experience, receipt of
health care, or medical condition of the eligible person.

119
120
121
122
123
124 (b) No medigap plan may contain any waiting period or pre-

existing condition limitation or exclusion.125
(c) No carrier participating in the medigap market shall deny

or condition the issuance of any medigap plan available for sale
in the Commonwealth, nor discriminate in the pricing of such a
plan, to an eligible person where an application for such a medigap
plan is submitted during the six month period beginning with the
first month in which the eligible person first enrolled for benefits
under Medicare Part B, or lost employer-sponsored health
coverage due to termination of employment or because of
employer bankruptcy, or became a resident of the Common-
wealth.

126
127
128
129
130
131
132
133
134
135

(d) Every carrier that offers, sells, issues, delivers, or otherwise
makes effective, or renews a medigap plan on or after the effective
date of this chapter shall provide a medigap plan open enrollment
period for eligible persons commencing on February first and
ending on March thirty-first of each year, for coverage to be
effective June first of that year. Every carrier that participates in
the medigap market shall make available during the required open

136
137
ns
139
140
141
142



SENATE No. 15151993] 7

143 enrollment period to every eligible person all medigap plans being
144 offered, sold, issued, delivered, or otherwise made effective or
145 renewed by that carrier.
146 (e) A carrier may offer, sell, issue, deliver, or otherwise make
147 effective or renew a medigap plan to an eligible person at any other
148 time of the year, provided it complies with the requirements of
149 this act, including subsections (a) and (b) of this section.
150 (f) A health maintenance organization shall not be required to
151 accept applications from or offer coverage to an eligible
152 person if: (i) the eligible person does not reside in the health
153 maintenance organization’s approved service area; or, (ii) within
154 an area, the HMO demonstrates to the satisfaction of the commis-
-155 sioner, that will not, within that area, have the capacity in its
156 network of providers to deliver services adequately to new eligible
157 persons because of obligations to existing enrollees; provided,
158 however, that an HMO that makes such a demonstration to the
159 satisfaction of the commissioner may not offer coverage in the
160 applicable area to any other new enrollees or groups until the later
161 of ninety days after each such refusal or the date on which the
162 carrier notifies the commissioner that it has regained capacity to
163 deliver services to eligible persons for medigap plan coverage.
164 (g) Any carrier shall make available all its medigap plans to
165 any resident of the Commonwealth whose coverage under an
166 HMO medigap plan has been cancelled because the health
167 maintenance organization’s contract with Medicare has been
168 terminated. Such coverage shall be offered without any medical
169 underwriting of any kind, and shall become effective on the date
170 that the contract with medicare is cancel led.
171 Section 4. The commissioner of insurance is hereby authorized
172 and directed to the extent permitted by OBRA to promulgate
173 regulations which describe not more that five medigap products
174 which may be offered, sold, issued, or delivered as a medigap plan
175 by a carrier on or after the effective date of chapter. One indemnity
176 medigap plan and one HMO medigap plan shall be similar to the
177 Medicare Supplement Core Insurance Policy described in regu-
-178 lations promulgated at 211CMR68.90 effective July 30, 1992,
179 and as set forth in the National Association of Insurance Commis-
-180 sioner’s Model Medicare Supplement Insurance Regulations as
181 the standardized medicare supplement benefit plan “A”. In
182 addition to the core product, the commissioner shall promulgate
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the benefit configuration for not more than two other medigap
products which are indemnity medigap plans with identical
coverage levels for prescription drug benefits but may otherwise
vary with respect to coverage for Medicare Part A and Part B
deductibles. The commissioner shall also promulgate the benefit
configuration of an HMO medigap plan which shall contain
prescription drug benefits determined by the commissioner to be
comparable to the two indemnity medigap plans which provide
prescription drug benefits. On or after the effective date of this
chapter, no carrier may offer, sell, issue, or deliver any medigap
plan unless it complies with the benefit designs set forth in the
commissioner’s regulations. The provisions of this section shall
also apply to all medigap plans renewed by any carrier during and
after the first calendar quarter of nineteen hundred and ninety-
four. As of the end of the first calendar quarter of nineteen
hundred and ninety-four, there shall be no indemnity medigap
plan in force in the Commonwealth which does not meet the
benefit configuration of one of the three indemnity medigap plans
described in this section and no HMO medigap plan in force in
the Commonwealth which does not meet the benefit configuration
of the HMO medigap plan described in this section. The commis-
sioner shall promulgate regulations to implement and enforce this
section.

183
184
185
186
187
188
189
190
! 91
192
193
194
195
196
i 97
198

! 99
90
.01

202
203
204
205
206

Any eligible person who applies on or after the effective date
of this chapter for a medigap plan from any carrier participating
in the medigap plan market in the Commonwealth, during the six
month period beginning with the first month in which the
individual either, first enrolled for benefits under Medicare
Part B, or lost employer-sponsored coverage due to termination
of employment or because of employer bankruptcy, shall have the
right to any of the not more than three indemnity medigap
products described in the commissioner’s regulations from any
carrier that elects to provide indemnity medigap plans, and shall
have the right to the HMO medigap plan described in the commis-
sioner’s regulations from any carrier that elects to provide the
HMO medigap plan. Every carrier that participates in the
medigap insurance market by providing indemnity medigap plans
must provide all three indemnity medigap products described in
said regulations. Every carrier that participates in the medigap

207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222

Section 5. Eligibility.



SENATE No. 15151993] 9

insurance market by providing an HMO medigap plan must
provide the HMO medigap plan described in said regulations. In
addition, the commissioner shall provide through a process set
forth in regulation for the conversion of every carrier’s medigap
business in force as of the effective date of this chapter into the
indemnity medigap plans permitted by Section 4, where the
carrier is participating in the medigap plan where the carrier parti-
cipates in the medigap insurance market by providing the HMO
medigap plan. The commissioner shall by regulation require that
this conversion process shall be completed by the end of the first
calendar quarter of nineteen hundred and ninety-four and
implemented through a special open enrollment as more fully set
forth in Section 5.

223
224
225
226
227
228
229
230
231
232
233
234
235

Every medigap plan permitted by Section 4 above to be offered,
sold, issued delivered, or otherwise made effective, or renewed on
or after the effective date of this chapter shall be a guaranteed
renewable plan with respect to an eligible person at the option
of the eligible person. A carrier that participated in the medigap
insurance market may, however, in its discretion and to the extent
permitted by OBRA, refuse to offer, sell, issue, deliver, or

236
237
238
239
240
241
242
243 otherwise make effective, or renew a medigap plan to, or upon

notice, cancel the plan of any person who has made any fraudulent
claim or representation to the carrier, or has been guilty of
uncooperative or unethical dealings with the carrier, or has failed
to pay dues, premiums or assessment reasonably and promptly,
or does not live in or has moved out of health maintenance service
area or has not resided in the Commonwealth for the past six
months, or for any other cause which may be approved by the
commissioner.

244
245
246
247
248
249
250
251
252 Section 6. Policy Filings and Review.
253 A carrier shall not deliver or issue for delivery a medigap policy

or certificate to a resident of the Commonwealth unless the policy
form or certificate form has been filed with and approved by the
commissioner.

254
255
256
257 Section 7. Rating Requirements and Rate Filings
258 (a) Any medigap plan offered, sold, issued, delivered, or

otherwise madeeffective, or renewed, on or after the effective date
of this chapter, by any carrier in the Commonwealth shall be
community rated.

259
260
261
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262 (b) The commissioner may, in the commissioner’s discretion,
permit a carrier whose approved service area includes several
different geographical regions of the Commonwealth to use
separate rates for different portions of its service area, so long as
the carrier’s proposed regions do not contain configurations
designed to avoid or segregate particular areas.

263
264
265
266
267
268 (c) As of February first, 1994, and thereafter, a carrier may

charge a surcharge to a medigap plan to an eligible person who
has upgraded coverage or is a late enrollee. For purposes of this
section, an eligible person has “upgraded coverage” if the health
plan under which the eligible person is covered at the time of appli-
cation for new coverage is of lesser actuarial value than the new
coverage, as determined in accordance with standards promul-
gated by the commissioner. A “late enrollee” is an eligible person
who has submitted an application for a medigap plan after the
six month period beginning with the first six months in which the
individual first enrolled for benefit under Medicare Part B, or lost
employer-sponsored coverage due to termination of employment
or because of employer bankruptcy, or became a resident of the
Commonwealth. Any surcharge made to an eligible person who
has upgraded coverage or is a late enrollee may not exceed fifteen
percent annually, and may not be charged for more than three
years from the date it is first imposed by the carrier.

269
270
271
979

273
274
275
276
277
278
279
280
281
282
283
284

(d) Every carrier desiring to increase or decrease premiums for
any medigap plan shall file a rate filing or application with the
commissioner at least thirty days before the proposed effective
date of rates. The commissioner may disapprove the proposed
rates if they are excessive, inadequate or unfairly discriminatory,
or do not otherwise comply with the requirements ofthis chapter.
Such filings shall be deemed to be approved by the commissioner
not later than thirty days after the date of filing, provided that:

285
286
287
288
289
290
291
292

(i) the filing complies with the anticipated minimum loss ratio
standards of subsection (e) and

791

294
(ii) the carrier submits, as part of such filing, an actuarial

opinion that the carrier is in compliance with the provisions of
this chapter.

296

297
Any increase in premium rates shall continue in effect for not

less than twelve months, except that an increase in benefits or
decrease in rates may be permitted at any time.

298
299
300

(e) The anticipated minimum loss ratio shall be:301
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(i) at least one hundred percent of premium for indemnity
medigap plans issued by a non-profit hospital service corporation
or medical service corporation for the two policy years which
immediately follow the effective date of this act; and.

302
303
304
305

(ii) at least ninety percent of the premium for indemnity
medigap plans issued by a non-profit hospital service corporation
or medical service corporation after the two policy years which
immediately follow the effective date of this act; and,

306
307
308
309

(iii) at least eighty percent of premium for indemnity medigap
plans issued by commercial insurers; and,

310
311

(iv) at least eighty percent of premium for HMO medigap
plans.

312
313

Each medigap plan offered by a carrier shall independently meet
the applicable minimum loss ratio standard.

314
315

(f) A carrier shall annually report to the commissioner no later
than May first, the actual loss ratio calculated for each medigap
plan for the previous calendar year. In each case where the loss
ratio for medigap plan fails to comply with the minimum loss ratio
requirements of this chapter, the carrier shall issue a refund or
credit against future premiums to insureds. The instructions and
format for calculating and reporting loss ratios and issuing
dividends and credits shall be prescribed by the commissioner by
regulation, and shall be consistent with the requirements
of OBRA.

316
317
318
319
320
321
322
323
324
325

(g) No anticipated minimum loss ratio for indemnity medigap
plans issued by a non-profit hospital service corporation shall be
effective until after a public hearing conducted by the commis-
sioner, and advertised in newspapers in Boston, Brockton, Fall
River, Pittsfield, Springfield, Worcester, New Bedford, and
Lowell and held within thirty days of the annual reporting of a
non-profit hospital service corporation or medical service corpo-
ration with the commissioner pursuant to subsection (f) of this
chapter.

326
327
328
329
330
331
332
333
334
335 (h) Every carrier, as a condition of doing business under the

authority of this chapter, shall file annually with the commissioner
an actuarial opinion that certifies that the carrier’s rating
methodologies and rates comply with the requirements of this
chapter and any regulations promulgated under the authority of

336
337

338
339

this chapter. Every carrier shall maintain at its principal place340
34 business a complete and detailed description of its ra
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342 (i) The Supreme judicial Court shall have jurisdiction in equity
upon the petition of the commissioner and upon a summary
hearing, to enforce all lawful orders of the commissioner.

343
344
345 Memoranda of all actions, order, findings, and decisions of the

commissioner shall be signed by the commissioner and filed as
public records open to public inspection. Any subscriber, non-
profit hospital corporation or other person aggrieved by any
action, order, finding, or decision of the commissioner under this
section may, within twenty days from the filing of such
memorandum thereof in his office, file a petition in the Supreme
Judicial Court for the county of Suffolk for a review of such
action, order, finding, or decision. An order of notice returnable
not later than seven days from the filing of such petition shall
forthwith issue and be served upon the commissioner. Within ten
days after the return of said order of notice, the petition shall be
assigned for a speedy and summary hearing on the merits. The
action, order, finding, or decision of the commissioner shall
remain in full force and effect, pending the final decision of the
court unless the court or a justice thereof after notice to the
commissioner shall by a special order otherwise direct. The court
shall have jurisdiction in equity to modify, amend, annul, reverse
or affirm such action, order, finding or decision and shall uphold
the commissioner’s action, order, finding, or decision if supported
by the weight of evidence. The court may make any appropriate
order or decree. The court may make such order as to costs as
it deems equitable. The court shall make such rules or orders as
it deem proper governing proceedings under this section to secure
prompt and speedy hearings and to expedite final decisions
thereon.

346
347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368
369
370

(j) The commissioner shall annually summarize all medigap
insurance claims experience and loss ratio data from all medigap
insurers and submit such summary experience and loss ratio data
to the Clerk of the House who shall forward the same to the Joint
Committee on Insurance.

371
372
373
374
375
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