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Dear

Mr.

O'Neill:

Pursuant to M.G.L. Chapter 3, Section 63 as most recently amended by
Chapter 557 of the Acts of 1986, the Senate Committee on Post Audit and
Oversight respectfully submits to the full Senate the following report:
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Is

it

Temporarily

or

Totally

This report is based on research by the Senate Post Audit and Oversight
It examines the 1991 workers' compensation reform and presents
a limited performance audit of the Workers' Compensation Trust Fund.
Bureau.
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EXECUTIVE SUMMARY

Although some observers insist that the Massachusetts workers’
compensation system is recovering, others find it conceivable that if
costs continue to rise, the system could collapse in the next few years.
This uncertainty prompted the Committee to ask for vigilance and
continued oversight. It believes that the Commonwealth should be
prepared to assume the role of workers’ compensation system administrator, especially if major changes are not made to the system and
the voluntary workers’ compensation insurance market continues its
retreat from Massachusetts. Should this unwanted outcome occur, the
Department of Industrial Accidents (DIA), as the state’s primary
workers’ compensation regulator, would likely be called upon to
manage all workers’ compensation claims, at least on a short term
basis. This possibility prompted the Committee to investigate the
performance of the Workers’ Compensation Trust Fund, the primary
claims manager for DIA.
This initiative also gave the Committee the opportunity to observe
how recently enacted reforms to the workers’ compensation system
were being accomplished. It finds, one year after the implementation
of the Chapter 398 workers’ compensation reform legislation, that the
early results are mixed. Although great strides have been taken by
the Department of Industrial Accidents to reduce the length of time
it takes to process a claim, massive benefit reductions (at least $3OO
million) have been foisted on workers, workers’ compensation costs
continue to rise, the assigned risk pool for employers continues to
increase (1992 estimate at 66% of premiums), and workers’
compensation insurers insist that insurance rates are inadequate.
Moreover, Massachusetts employers can anticipate paying $lOO
million more in premiums this year than in 1992. These factors make
it difficult to assert that meaningful reform that benefits employers,
employee and insurers alike has or will take place.
In light of these facts, the Committee argues that it is imperative
find ways to actually contain underlying costs, as it believes that
enough costs have already been shifted to injured workers through
benefit reductions. To that end, the Committee believes a good first
step (a step that would be in sync with health care reform) would be
to segregate workers’ compensation medical costs from workers’
to
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compensation indemnity costs. Presently, workers’ compensation
medical care is insidiously price rationed. In Massachusetts, price
rationing discriminates against injured workers by limiting access to
medical care. The Committee believes that since a worksite injury is
no different from a similar injury incurred off the job access to
providers and specialists who treat those injuries should not be limited
by an artificially restrained reimbursement system.
The merger of health workers’ compensation medical costs with the
costs of the general health care system should save millions. First,
medical treatment in the general health care system is managed far
more aggressively than in the workers’ compensation system. Second,
access to the best qualified providers who are concerned about medical
outcomes will ultimately save money. It is ironic that Massachusetts,
one of the most expensive places in the world to seek general health
care treatment, spends less for the medical treatment of workers’
compensation cases than most other states. According to 1989 NCCI
data, Massachusetts ranked 23rd out of 28 states for medical
benefits paid, averaging approximately $14,000 of medical expense
per 100,000 employees. This compares to a national average of
about $17,000. Conversely, Massachusetts ranked 2nd for indemnity payments.
The Committee feels that more money will have to be spent on
aggressive and managed care of workers’ compensation cases to
ultimately reduce the millions that are spent on workers’

compensation indemnity payments. This includes an improved and
fairer independent medical evaluation system to deal with disability
issues. The administration is determined to save millions in the
Medicaid program by requiring “managed care.” However, this
attitude has apparently not spilled over to the workers’ compensation
program where more millions are there for the saving. The Committee
recommends the creation of an unpaid Special Health Commission
to study all workers’ compensation medical care access issues.
As to the status of the WCTF, the fund now manages approximately 1,750 active claims, and there is every indication that these
claims will increase as more employers ignore the law. With the
possibility that the WCTF could play an even more significant
claims management role, the Committee wanted to determine
whether the WCTF was capable of effectively managing claims. Thus,
the Committee initiated this limited performance review of the
WCTF.
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The Committee’s review identified a number of problems in the
organization and the operations of the WCTF. The Committee notes
that the WCTF, for a number of reasons, many of which are out of
the control of WCTF management, is not meeting its mission. Specific
problems were found in the areas of staffing, management information systems, medical case management, and general administration. These results are doubly disappointing to the Committee
because these performance failures deprive the Commonwealth of an
“in-house” laboratory to test new and innovative ways to manage
workers’ compensation cases.
The Committee also is concerned with a finding made by the State
Auditor in a December 1992 report on the Department of Industrial
Accidents operations between July of 1989 and October 1991. A major
finding of the report was that the DIA was owed $lB million in
uncollected assessments, fines, and fees because it was employing
ineffective collection methods. Although changes have been made to
improve collection procedures, the Committee is concerned that these
fiscal shortfalls and inefficiencies get passed on to injured workers in
the form of benefit reductions and to employers in the form of higher
assessments. The Committee concurs with the Auditor’s recommendation that a more effective accounts receivable system should be
implemented. Collected receivables could be used to reduce employer
assessments and to hire personnel to maintain collection levels.
The Committee also ascertained that the number of worksite safety
inspectors in Massachusetts has been reduced by over 50 percent since
1987-from 73.4-34.5. The Committee believes that it made no sense
to reform workers’ compensation while at the same time reducing the
number of safety inspectors. The Committee recommends that
worksite safety inspectors be restored to at least 1987 levels.
Furthermore, the Committee recommends that the Department of
Industrial Accidents and the Department of Labor and Industries
create a Massachusetts worksite safety plan that will allow inspectors
to identify unsafe workplaces more efficiently.
The Senate Post Audit and Oversight Committee is supportive of
workers’ compensation reform, however, it believes that the workers’
compensation system will continue to flounder mostly because its’
defective design shifts costs to injured workers instead of containing
underlying system costs. The Committee is not convinced that the
recent effort to improve the system will be successful in a way
is meaningful and fair to injured workers and their employers.

10
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INTRODUCTION

One year after the implementation of Chapter 398 of the Acts of
1992, the latest effort to reform the workers compensation system,
costs continue to threaten the viability of an industry that sprung out
of society’s effort to remove the claims of injured workers from the
fault based negligence judicial arena. In spite of ongoing reform
efforts, compensation rates continue to soar, the voluntary worker’s
compensation insurance market continues to shrink, and workers’
compensation insurers continue to complain about inadequate rates.
Indeed, some analysts worry that the Massachusetts workers’
compensation system, along with those established in numerous other
states, could collapse if present trends do not abate. Should this
collapse occur, the Commonwealth could be forced to assume the role
presently being filled by commercial insurers.
The possibility that the Department of Industrial Accidents would
have to assume a leadership role as workers’ compensation claim
administrator in Massachusetts was one of the reasons why the
Committee undertook this audit. Such a role is not without precedent
as the states of Washington, Nevada, and Ohio, among others,
manage and direct statewide workers’ compensation programs, with
the Washington program enjoying a $340 million dollar surplus. What
the Committee wanted to know was: Does the Department of
Industrial Accidents have the capability of assuming the responsibility
of claims administrator of last resort?
As a partial answer to the question, the Committee directed that
an examination of the Workers Compensation Trust Fund (WCTF)
be conducted. Established by Chapter 572 of the Acts and Resolves
of 1985, and codified as Section 65 of Chapter 152 of the General
Laws, the most significant responsibility of the WCTF is to manage
claims and pay compensation for injured employees of uninsured
employers. It also reimburses employers and insurers for other types
of workers’compensation payments. With an average of 1,750 active
cases, its claims management load is not insignificant in comparison
to private insurers. The ability of the WCTF to manage those claims
effectively, the Committee reasoned, could be an important
performance measure (albeit not the only measure) of how effective
the Department of Industrial Accidents could be, if it had to assume
administrative responsibility for a state fund.
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The Committee was also concerned that as workers’ compensation
costs continue to increase, more businesses may choose to run the risk
of not providing workers’ compensation insurance for employees. The
Committee believes that this is already occurring. Between 1989 and

1991, claims initiated by employees of uninsured companies grew from
330 to 474, a 44 percent increase. l The number of uninsured cases
in 1993 is expected to grow another 20 percent, according to the
manager of the WCTF. The cost of uninsured employer claims has
also skyrocketed from just over $3 million in fiscal year 1989 to just
under $6 million in fiscal year 1992.2 According to the management
of the WCTTF, administration of uninsured claims accounts for
approximately seventy percent of the work performed by WCTF staff,
and the Committee wanted to review the effectiveness of the WCTF
claims management process. The investigation also gave the
Committee the opportunity to observe how recently enacted reforms
to the workers’ compensation system were being accomplished.
The Committee employed a standard researched approach of
interviewing key personnel employed by the Department of Industrial
Accidents. The Committee also interviewed representatives of labor,
industry and the medical field as well as experts in the field of workers’
compensation. In addition, there were reviews of reports and other
documents produced in the normal course of agency operations as
well as relevant literature and independent studies. This limited
performance audit was conducted by the Senate Post Audit and
Oversight Bureau in accordance with generally accepted government
auditing standards.
Workers' Compensation in the United States
Workers’ compensation was created to protect workers employed

in inherently dangerous workplaces. In the United States, the practice
of compensating workers for job related injuries began in the early
20th century concomitant with a changing workforce. As the country
became more industrialized and people left still largely unmechanized
farms to work in more dangerous worksites, such as factories and
mills, more work related injuries occurred. At the time, most states

i
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still required that employer negligence be proved in court for
employees or their heirs to be compensated for a job related injury
or death. Added to the fear of job loss or other retribution from the
employer, these legal barriers effectively discouraged workers from
pursuing their right to compensation. The unfairness of this procedure
brought labor and industry groups together to voice support for
workers’ compensation legislation to provide benefits to injured
employees, regardless of fault. 3 This brought about the genesis of
workers’ compensation legislative initiatives across the country.
Wisconsin enacted the first workers’ compensation law in 1911.
Nevada, Washington, California, and New Jersey also passed laws
that same year. 4 Other states soon followed suit. In 1948, Mississippi
was the last state to enact a workers’ compensation law. 5
For many years, workers’ compensation was considered to be an
inexpensive employee benefit amounting to less than one percent of
payroll. 6 However, over the last twenty years, workers’ compensation
in the United States has undergone tremendous growth and change.
Expanding litigation, fraud and abuse, rising inflation, higher wages,
skyrocketing health care costs, and the changes in workers’
compensation eligibility standards are some of the factors which have
allegedly caused workers’ compensation costs to increase. A recent
survey by the William M. Mercer company of employers who have
laid off workers indicates that 20 percent of the respondents to the
survey had workers’ compensation costs equal to 2-4 percent of
payroll. Another 10 percent of the respondents had workers’
compensation costs equal to 4-8 percent of payroll. The survey reveals
that some of the increased cost is caused by inexperienced workers
assuming new jobs, older workers assuming jobs they can’t handle,
and increased stress associated with surviving layoffs.7
When a job related injury is determined to be compensable, the
worker is generally compensated for all medical expenses and for
income lost as a result of the work related injury. In 1972, it cost an
Compensation
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average of $93 per year to insure a worker against injury. By 1990,
a 69 percent inflation
that cost had increased to $5OO per year
adjusted increase. According to the U.S. Chamber of Commerce,
employers paid out almost $6O billion for workers’ compensation
claims in 1990. 8 By 1995, it is estimated that employers may be paying

billion. 9
Considering the inflation of general medical costs over the past
decade, it is not surprising to find that health care costs are a major
reason why workers’ compensation costs are rapidly becoming a
national crisis. Workers’ compensation health care costs now account
for approximately fifty percent of total workers’ compensation costs,
and are increasing at twice the rate of general medical costs. 10
Nationally, the average cost of a workers’compensation medical claim
ballooned from $2,100 in 1981 to $5,400 in 1989."
What are states doing about it? According to a January 1992 report
by the Workers’ Compensation Research Institute, twenty-one states
are limiting employee freedom to choose their own physician; forty
states restrict provider changes by employees to prohibit doctor
shopping; forty-one states designate certain practitioners to provide
treatment; and twenty-seven states have implemented fee schedules
for providers. Twenty-two states regulate hospital charges and
fourteen states require utilization review (a process that reviews the
use of hospital services). 12
The State of Washington is a good example of how a cooperative
effort can have a positive effect on a state’s workers’ compensation
costs. While most states have been running workers’ compensation
deficits, Washington has a $340 million dollar surplus.
Washington is known as a two-way state. Employers in that state
can purchase workers’ compensation insurance through the State
Fund or they can self-insure. Private insurers are not allowed to write
out $lOO

policies.
Health
4
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The Washington program is unique. Workers pay 20 percent of the
workers’ compensation premium and, therefore, are interested in
controlling the cost of the system. Also, Washington successfully
pressured the medical community to keep medical costs down.
However, the primary reason for the success of the program was a
cooperative effort between the business community and labor. Both
saw fit to cooperate, because they realized that neither benefitted from
an inefficient workers’compensation system. 13
The Committee’s research indicates clearly that workers’
compensation in the United States is in crisis. Several state programs
are bordering on collapse. It will take strong leadership and the
cooperation of employers, employees, unions, regulators, and insurers
in all states for the fundamental reform the system needs to become
a reality.

Workers’ Compensation in Massachusetts
One of the first attempts at modifying the rights of workers in
Massachusetts occurred in 1887 when an Employer’s Liability law was
passed. 14 This was a “workers’ rights” law not a “workers’
compensation” law. It granted employees more rights to take legal
action against employers by restricting employer defenses, but it did
little to relieve the burden of delays, expenses and distress from which
employees were suffering.
Workers’ compensation legislation was filed unsuccessfully several
times in the first decade of the 1900s. During this time, labor and
industry groups supported a compromise which required an employee
injured on the job to give up the right to sue an employer in return
for the provision of medical benefits and compensation. An act was
passed in 1908 to provide for this compromise which continues to be
a basic tenet of workers’ compensation. In 1910, a five member
commission was put in place to investigate the effect of laws relating
to these injured employees. As a result of the commission’s investi•out

the workers’ compensation program in the State of Washington was gleaned fr
•grams published in he October 1992 Governing magazine and from
the Stale of Washington Department of Labor and Indu:

Massachusetts Workers’ Compensation Advisory Council, Report to the Legislature on
Disease. Spring 1990.

Occupational
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gallons, the Legislature enacted a workers’ compensation law on
July

1. 1912. 15

Since 1912, workers’ compensation claims and costs have grown
tremendously and the costs associated with these claims have grown
apace, particularly during the 1980s. Workers’compensation claims
filed at the Department of Industrial Accidents have increased from
32,000 in fiscal year 1989 to 41,000 in fiscal year 1991, 16 while workers’
compensation costs have swelled from $BOO million in 1985 1 7 to over
$2 billion in 1992. Because of these increasing costs, workers’
compensation insurance rates increased 20 percent in 1988, 14 percent
in 1989,26 percent in 1990 and 11 percent in 1991, and still the industry
claims it is losing $1.2 million a day. 18 Last year saw no increase in
workers’ compensation rates because the administration made a
political commitment not to raise workers’ compensation rates for
business in return for their support of the passage of the Chapter 398
reform legislation. However, 1993 rates will increase 6.2 percent as
the result of an agreement between the insurance industry and the
Massachusetts Division of Insurance. 19 Although the 1993 rate
increase will, on average, be less than in recent years, employers will
still pay $lOO million more in premiums than in 1992.20 In light of
these tremendous cost increases, it is not surprising that the New York
Times recently grouped Massachusetts with Maine, Rhode Island,
Pennsylvania, Louisiana, Texas, Kansas, California, and twelve other
states as having troubled workers’ compensation systems.
What has Massachusetts done about the workers’ compensation
crisis? In 1985, reform legislation (Chapter 572 of the Massachusetts
General Laws) intended to improve the workers’ compensation system
was enacted. By restructuring how industrial accident claims were
managed in Massachusetts, this reform attempted to address the high
cost of workers’ compensation insurance and to expedite delayed
workers’ compensation payments to injured workers. Chapter 572
Ibid. p. 9.
State Auditor’s Report on the Activities of the Department of Industrial Accidents,
ictober 1991, NO. 92-4011-3, p.B.

1

July 1989

“Weld’s Ineffective Reform Package,” Editorial, Boston Business Journal, 8 June 1992, p. 10.
Ibid
Robert Connolly, “Worker’s Comp Rate Idled,” The Boston Herald, 30 December 1992, page 11.
Ibid
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created the Department of Industrial Accidents to administer the
workers’ compensation regulations, created more administrative
judge positions to help ease case backlog, and established permanent
DIA offices in Boston, Fall River, Worcester, Springfield and
Lawrence. It also established two primary trust funds. One, the
Workers’ Compensation Special Fund pays for the operating expenses
of the Department of Industrial Accidents (DIA). The other, the
Workers’ Compensation Trust Fund (consisting of separate private
and public trust funds), is used pay benefits to injured employees of
uninsured employers and to reimburse insurers and self-insurers for
certain workers’ compensation benefits paid to injured workers.
Subsequent to the 1985 reform, special legislation (Chapter 691 of
the Acts of 1987) was enacted to help eliminate backlogged cases.
Seven temporary judges were hired to adjudicate thousands of
unsettled claims.
The reform of 1985 and the special legislation enacted in 1987 did
not stem the rate at which workers’ compensation costs were
increasing. In 1991, more reform legislation was broadly proposed,
debated and enacted. Chapter 398 of the Acts and Resolves of 1991
entitled: “An Act Relative to Fair and Effective Compensation of
Injured Workers” was signed into law in December of 1991. Chapter
398 sought to make the Massachusetts workers’ compensation system
more efficient and fair. Section three of this report provides a progress
report on the Chapter 398 legislation.

SECTION TWO:
THE WORKERS’ COMPENSATION TRUST FUND
The workers’ compensation reform of 1985 (Chapter 572) created
the Workers’ Compensation Trust Fund. Consisting of a private and
public trust fund, the WCTF was created to administer and pay for
certain workers’ compensation benefits provided by Chapter 152 of
the General Laws. It is responsible for seven types of reimbursements.
The 1991 Reform provided an opportunity for public sector employers
(cities, towns, etc.) to opt out of the WCTF while participation is
mandatory for insured private sector employers. Private self-insureds
may opt out of all funds except the fund to pay for approved claims
against uninsured employers. The WCTF is administered by the
Department of Industrial Accidents (DIA).
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Revenue to finance the WCTF is generated by interest, penalties
and assessments on insurance premiums paid by both private and
public employers, as well as the self-insured employers. In addition
to paying workers’compensation insurance premiums based on their
own experience, private companies and the insured public sector are
assessed an additional charge to support the WCTF. The selfinsurance groups and the public self-insured are billed quarterly by
the DIA for their share of the assessment. The value of the assessments
is determined by a DIA actuary based on the prior year’s losses paid
by all insurers, and a projection of future claims. In the context of
performance, if the WCTF becomes more efficient in administering
and managing claims, assessments on insurance premiums may be
reduced.
The assessments are collected quarterly and paid to the State
Treasurer for deposit into the appropriate trust fund account. The
WCTF notifies the Treasurer’s office of the amount of funds the
WCTF will need to operate the following month and the funds are
released. The balance of the money is invested by the Treasurer.
According to information received from the Treasurer’s office, the

Treasurer invests the funds in Commercial Paper. As of November 4,
1992, the WCTF investment was earning 3.15 percent. A higher
interest rate could constitute a lower assessment rate for the following
year. Ending balances in the WCTF accounts are used to offset
assessments in future years.
The Seven Responsibilities of the
Workers’ Compensation Trust Fund
The Workers’ Compensation Trust Fund is responsible for seven
types of payments, making these payments to both private and public
sector employees and insurers. All expenditure information for
WCTF responsibilities is for fiscal year 1991 and was provided by the

Department of Industrial Accidents.
UNINSURED EMPLOYEES (Section 65)
The most significant responsibility of the WCTF is to pay approved
claims for compensation and medical payments for injured employees
of uninsured employers and to reimburse insurers and self-insurers
for certain workers’ compensation benefits paid to employees.

18
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Employees suffering a work related injury while working for an
uninsured employer can petition to the WCTF for compensation. If
justified, compensation will be awarded and the WCTF will pursue
the employer for fines and reimbursement of the compensation,
medical and vocational payments, and legal fees and expenses.
The medical payments to health care providers are made in
accordance with the Massachusetts Rate Setting Commission’s fee
schedules. The Massachusetts Rate Setting Commission sets the rates
for all medical care provided in Massachusetts for work related

injuries. Unlike insured workers’ compensation cases, uninsured
employees are entitled to bring personal injury action against alleged
uninsured employers. Should a settlement be agreed upon by the
claimant and the uninsured employer, the claimant must reimburse
the fund for compensation.
According to WCTF management, approximately 70 percent of
staff time is spent managing Section 65 uninsured claims. In fiscal
year 1991, the WCTF processed 474 new uninsured employer cases
and paid out approximately $6 million dollars for uninsured claims. 21
SECOND INJURIES (Section 37)
Under Section 37 of Chapter 152, the WCTF is liable for medical

payments and compensation for second injury claims. These claims
arise when an employee has a pre-existing injury (on-the-job or
otherwise), disease or impairment that is exacerbated by a new
workplace injury and a greater disability occurs than would otherwise
have resulted from the second injury by itself. The WCTF will
reimburse the insurer 75 percent (for injuries occurring after
November 1, 1986) of all compensation paid after the first 104 weeks
of disability. In fiscal year 1991, the WCTF paid out $613,897 for
private sector claimants for second injury claims and $91,866 for
public sector claimants.
In the course of researching and interviewing for this report, strong
concerns were voiced about the need for a second injury fund.
Originally a social policy implemented to prevent discrimination
against disabled employees, this fund could become an economic
burden on insurers and employers and, moreover, may not be
necessary in light of the recent passage of federal legislation which
Massachusetts Workers’ Compensation Advisory Council, Final Report Fiscal Year 1991, p. 11.
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provides incentives not to discriminate against employees. Some
suggest that the second injury fund has become a shell game that
rewards one insurer at the expense of another. Others questioned by
Committee staff say the fund may be over-exposed to many old
worksite injuries. In the final analysis, the Committee felt that further
analysis of the fund was warranted.
The Committee recommends that the WCTF perform a financial
and needs analysis of the Second Injury Fund. The analysis should
include review of data on potentialfund claims exposure andfinancial
liability as well as recommendations for possible alternatives to
funding second injury claims. The WCTF should present its findings
to the legislature by December 31, 1993.
COLA PA YMENTS (Section 348)
Another responsibility of the WCTF is the payment of quarterly
Cost-of-Living Adjustments (COLAs) to people with permanent total
disabilities and to spouses and children of employees who died as the
result of a job injury. In fiscal year 1991, the WCTF paid out
approximately $6.3 million in COLA payments for private sector
claimants, and approximately $3.5 million in COLA payments for
public sector claimants.
LA TENCY CLAIMS (Section 35 C)
The WCTF is required to pay for compensation for documented
claims that date five or more years from the injury to the beginning
of the claim. A latency claim is a claim for an injury that has been
dormant and has recently become active, such as in a case of asbestos
poisoning. In fiscal year 1991, the WCTF paid out $376,775 for private
sector claimants and nothing for the public sector claimants.

VETERA NS (Section 37A)
Disabled war veterans can also collect benefits from the WCTF
under certain circumstances. Similar to the second injury fund, if a
veteran was disabled in the war, and is injured further on the job
because of the war injury, the insurer may be eligible for
reimbursement for a portion of his or her benefits. In fiscal year 1991,
reimbursements made from the WCTF to the insurers of private sector
disabled war veterans were $4,369. There were no disabled veteran
reimbursements made for public sector employees.
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FELLOW EMPLOYEE CLAIMS (Section 26)
The WCTF must pay compensation and medical benefits for
injuries caused by the actions of a fellow employee if the actions are
linked to a physical or mental ailment resulting from service in the
armed forces of the United States. Only one case has ever fallen into
this category.
VOCA TIONAL REHA BILITA TION (Section 30H)
Vocational rehabilitation services cover non-medical services which
an employee may need in order to return to the workplace, such as
retraining, vocational testing, and guidance counseling. Research
shows that injured workers are much more likely to undergo successful
rehabilitation and return to work if rehabilitation services are started
soon after injury. 22 It is important that the employee receive job
counseling and guidance, testing, work evaluation, training for new
job skills, and job placement assistance as soon as possible.
One large third party administrator interviewed by Committee staff
indicated that there is only a 70 percent chance that an employee will
return to work if they stay out of work 90 days. If the employee stays
out 180 days, the chances are only fifty-fifty that they will return to
work. If the employee is out for a year, the chances are they will never
go back to work. Many workers who are out of work for extended
periods develop psychological problems. They begin to like being
attended to and being sympathized with (martyr syndrome). Many
are depressed. Alcohol and drug abuse may increase. According to
DIA, the Office of Education and Vocational Rehabilitation (OEVR)
statistics indicate a 75 percent success rate in vocational rehabilitation
even if beyond 180 days.
If an insurer and an employee cannot agree on a vocational
rehabilitation program, and the employee is deemed suitable for
vocational rehabilitation, the employee can apply to the DIA Office
of Education and Vocational Rehabilitation (OEVR). OEVR will
develop a vocational rehabilitation program for the employee and
present it to the insurer. If the insurer denies payment for the program,
the WCTF will provide vocational rehabilitation for
the employee to
get them back to work. If the rehabilitation is successful
in getting
J 2 GAO

Report, “Federal Employees’ Compensation Act
Reemployment of Injured Workers.", February 1992, p3.

Need to Increase Rehabilitation and
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the employee back to work, OEVR assesses the non-paying insurer
for the vocational rehabilitation at a rate double the cost of the
rehabilitation services given to the injured worker.
According to information received from DIA, in fiscal year 1992,
the WCTF obtained vocational rehabilitation services for twenty
insured workers. Six of these twenty employees were successfully
returned to work. The cost of the rehabilitation was approximately
$ 1600 per case. Procedures have been developed
by OEVR to recover
fines and reimbursements due the WCTF pursuant to Section 30H.
OEVR also provides vocational rehabilitation services to the
WCTF for uninsured claimants (Section 65). According to DIA, in
fiscal year 1992, thirty uninsured claimants received vocational
rehabilitation through OEVR. There are no records documenting the
number of claimants who returned to work. The cost of the vocational
rehabilitation was $1345 for each employee that received rehabilitation. The WCTF only receives reimbursement for vocational
rehabilitation for uninsured cases if they are able to collect the entire
claim.
If the WCTF could retrain workers’ and refer them to state or
private job placement agencies, unemployed injured workers would
be able to return to work sooner, and judges would be less likely to
continue their full compensation payments.

Although DIA has informed the Committee that the WCTF has
developed a plan with OEVR to refer injured workers who have no
jobs to state and private job placement agencies, the Committee
recommends that a formal working relationship between OEVR, the
WCTF and the Department of Education and Training be developed
to make vocational rehabilitation an integral part of the uninsured
claimant’s recovery program. Chapter 23E Section II initiates an
informational relationship between DIA and DET for the purpose
of investigating fraud and collecting data regarding workplace
injuries. This relationship should be amended to include placement
referrals of injured workers who lose their job because of a work
related injury. (See Appendix A-DIA response.)
WCTF Administrative Process
Resembling the process used by insurers, the WCTF claims process
is complex and requires a coordinated effort by many DIA employees.
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Such management is necessary to assure that the claim is being
processed correctly from beginning to end. For this process to succeed,
it is important that employers, insurers, third party administrators and
other payers employ the right personnel, have regular contact with
injured workers and have access to all relevant records throughout
the duration of the claim. The top priority of any claims manager is
to return the injured employee to work as soon as possible. This audit
sought to determine whether such a system exists for the WCTF.
The Section 65 uninsured claim starts by a filing at DIA by either
an attorney for the uninsured claimant or by the claimant pro-se.
Subsequent to the submission of the claim to DIA, investigators from
its Office of Insurance examine the circumstances of the claim. This
investigation determines whether the employer provided workers’
compensation insurance for the employee at the time of the injury,
and if the employee was working for the employer at that time. If
the evidence substantiates an uninsured case, the claim is certified as
such by the Office of Insurance. Interestingly, investigating claims for
the WCTF is but a secondary responsibility of the Office of Insurance.
Its primary responsibility is the inspection of companies for the
existence of workers’ compensation insurance. But, because the
WCTF does not have its own investigators on staff, the Office of
Insurance conducts investigations for the WCTF.
Subsequent to a claim investigation by the Office of Insurance, the
case is then referred to a conciliator who attempts to resolve the claim.
DIA records for fiscal year 1991 show that 531 WCTF investigations
were completed and that investigators made 501 WCTF conciliation
appearances.
If a case is not settled at conciliation, the claim is assigned to an
administrative judge and an attorney from the DIA Office of General
Counsel. According to Chapter 152, Section 10A the administrative
judge is required to hear the case at conference within 28 days of
receipt of the case by the Division of Dispute Resolution (a separate
Division within DIA). Historically it took approximately 6-9 months
to get before a judge. According to DIA, because of the recent hiring
of 6 new administrative judges, the case backlog has been reduced
from 9,000 cases to approximately 1,200 and it now only takes 3
months for a case to be heard at a conference.
At the conference, the administrative judge is presented with reports
of injury, signed statements of the employee and employer, medical.
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hospital and rehabilitation records, and other written and oral
testimony. The administrative judge is required by statute to file a
written order based on the evidence of the case within 7 business days
of the conference.
If a conference decision is appealed to a hearing, the hearing, by
statute must be held 28 days after the receipt of the appeal. The hearing
is a formal proceeding conducted before the same judge that presided
at the conference. The parties must submit all documents, affidavits,
depositions, medical bills and testimony (both oral and written) not

previously submitted to the judge. Following the hearing, the judge
is required to write a decision on the case within 28 days.
WCTF Performance Measures
The Committee believes that the Department of Industrial
Accidents (DIA) has squandered an opportunity to use the Workers’
Compensation Trust Fund as a laboratory to discover how workers’
compensation claims could be managed properly. The WCTF should
have been seen as a perfect venue for testing alternative ways of
managing claims. The number of uninsured workers’ compensation
claims although growing, was manageable. They ranged from 200600 new cases annually for the last five years. This volume of cases,
however, was large enough to permit comparisons with other insurers.
The DIA failed to recognize that an opportunity existed (especially
with regional offices in place) to implement focused pilot programs,
which over a period of time could have been used as models for claims
management. Experimental conciliation and mediation programs, as
well as the proper use of impartial physicians or multi-disciplinary
panels, could have been fine tuned on a regional basis. Any number
of successful medical claims management systems could have been
tested utilizing WCTF claimants.
In short, DIA could have been an innovative leader in workers’
compensation claims management. Instead, the WCTF has been
orphaned within DIA, only able to discharge its statutory responsibilities with the assistance of personnel from other DIA divisions.
To this date, more than a year after reform, DIA has yet to adequately
staff the WCTF, let alone implement innovative programs.
The Committee’s review of the WCTF revealed a number of
problems in organization and operations that affect how the claims
of injured workers of uninsured employers are managed. The
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Committee feels that the WCTF, for a number of reasons, many of
which are out of the control of WCTF management, is not meeting
its mission. The Committee found that problems exist in the areas
of staffing, management information systems, medical case
management, and general administration.
Staffing

The WCTF has seventeen positions on its organizational chart.
When this audit began, only two of these positions were filled.
However, during the course of the audit, five positions were filled,
leaving ten vacant. The WCTF now employs three clerks, two
attorneys, a manager, and an administrative assistant. One of the
attorneys was hired to work on uninsured claims exclusively while
the other attorney is concentrating on Latent Injury claims (35C),
Second Injury claims (37), and Disabled War Veteran (37A) claims.
The WCTF contracts with a private firm for two temporary nurse
reviewers to perform a review of claims for appropriateness of the
medical treatment. The WCTF also receives four hours a week of
volunteer medical review services from a physician at Harvard
Medical School as part of the medical school residency rotation. Of
the ten position vacancies at the WCTF, three are accountant I or
II positions, three are claims adjuster positions, and four are
investigator positions.
The manager of the WCTF would like to re-allocate two of the
vacant claims adjuster positions to permanent nurse reviewer
positions. According to DIA, this request has recently been approved
by the Department of Personnel Administration.
In the course of this audit, the Committee asked experts in the
workers’ compensation industry what an appropriate staffing
configuration would be for an organization like the WCTF. They
concluded that for every 150 claims the WCTF should employ one
claims adjuster and one clerk, and two nurses for every claims
adjuster. According to this model, with an anticipated caseload of 600
new claims per year, the WCTF should have at least 4 claims adjusters,
6 clerks, and 8 nurse reviewers on staff.
Because the WCTF is not adequately staffed, it is forced to
coordinate its work with other departments within the DIA. The
WCTF gets support from the offices of Budget, Claims, Insurance,
Education and Rehabilitation, General Counsel, and Administrative
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Services. With the recent and anticipated hirings, the WCTF hopes
to become more self-reliant and less dependent on other DIA
personnel.
One of the more important functions of the WCTF requiring
support by DIA is legal services. These services are provided by the
Office of the General Counsel. According to the Counsel II job
description provided to the Committee by the DIA, the primary
responsibilities of these DIA lawyers are to prepare cases for criminal
prosecution (under Section 25C) in consultation with the A.G.’s or
D.A.’s office and to defend the WCTF before the Industrial Accident
Board. Although a lawyer has been recently hired by the WCTF to
take action against uninsured employers, there is little evidence that
these tasks have been aggressively pursued in the past. The lawyers
have been too busy defending the increasing number of WCTF claims.
The four Office of the General Counsel lawyers who defend WCTF
claims carry a heavy caseload. According to the General Counsel of
DIA, each one has approximately 500 cases to litigate or manage, a
burden which consumes about 90 percent of the their time. WCTF
staffing constraints have forced DIA lawyers to perform primary case
investigations, not normally one of the functions of a lawyer defending
a workers’ compensation claim. Considering the constraints on their
time, DIA legal counsel would be better served prosecuting, fining
and/or closing employers who have dodged the responsibility of
providing workers’ compensation insurance for employees, rather
than performing tasks that could be performed by others, if DIA were
fully staffed. Sweeping staff restructuring is needed at the WCTF for
it to meet its mission effectively.
The Committee recommends that the WCTF conduct an analysis
of their staffing needs and functions in relation to similar sized small
insurance companies and third party administrators and reorganize
the WCTF to reflect the results of this analysis. (See Appendix A
DIA response.)
-

Medical Case Management

Medical Case Management is an important component of the
laims management process. The challenge that faces the WCTF is
the same challenge that faces other workers’ compensation insurers:
rising health care costs. The cost of medical care continues to rise
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across the country at rates higher than inflation. Unfortunately, the
workers’ compensation system has not escaped these increases.
According to a recent article in the Wall Street Journal, while general
health care costs have increased 8 percent annually over the last
decade, workers’ compensation medical costs have increased 11
percent annually. The article states that this is occurring because there
are less costs controls on occupational medicine. In fact, because
medical case management of workers’compensation cases is in its first
generation, the system is just beginning to recognize that the medical
care provided to injured workers’ should be no different than the care
provided to someone injured off the job. Both types of care need to
be managed for the appropriateness and the quality of the care that

is received.
In the workers’ compensation system, health care cost containment
is not an end to itself. Because workers’ compensation case management must consider that indemnity and vocational rehabilitation
benefits are also available to beneficiaries, an added emphasis must
be put on the management of the care. Managed care that gets the
injured worker back to work sooner reduces not only the cost of
medical care, but also “friction costs” such as additional attorney
rehabilitation costs.
Two other issues suggest a need for an employer, or an insurer to
implement medical case management of workers’compensation cases.
First, unlike regular health insurance, employers do not have an
option to provide the workers’ compensation medical coverage. All
employers must provide workers’ compensation insurance for
employees. This includes, for the most part, total freedom of choice
for employees (which is quickly disappearing from employer health
insurance plans). Second, workers’ compensation cases (unlike health
insurance cases) tend to cause adversarial relationships between
employers and employees. Sometimes employers are disgruntled
because they think the employee is not injured (or seriously injured)
and sometimes the employees get angry because they think the injury
was caused by an unsafe worksite. It goes without saying that the
workers’ compensation system will always have problems until these
types of attitudes are changed. In the meantime, it is important that
the employer and/or the insurer show a good faith effort to
get the
employee back to work. Medical case management is a proven method
of getting employees back to work quicker and, if used effectively,
can be a conduit for employer/employee goodwill.
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A good medical case management program, one that, at a
minimum, integrates medical care and vocational rehabilitation
services, can save the employer money and, at the same time, attempts
to assure that quality medical care is being delivered to employees.
A sentinel effect of a good program is that it weeds out fraudulent
claims. It is difficult to manipulate a system that requires constant
justification of all treatment.
No formal (no written standards and criteria) medical case management program exists at the WCTF. The WCTF program that is in
place does not assure that all of the treatment received by the claimant
is appropriate nor is there any standard integration with the Office
of Education and Vocational Rehabilitative (OEVR), although some
uninsured claimants have been rehabilitated and returned to work.
In general, there is little contact with claimants and no regular
monitoring of the medical condition or the services delivered by
providers. A list of physician advisors is available for the WCTF to
consult if medical questions arise, but no standards exist which
formalize when such contact should be made.
At present, when a medical claim is received at the WCTF, it is
sent to a “contract” nurse reviewer who examines all medical
documents for medical necessity, reasonableness and appropriateness.
The claim is adjusted (re-priced to reflect Rate Setting approved rates
for workers’ compensation treatment) to the allowed payment rate.
The Committee examined other workers’ compensation medical
case management systems that employ physicians and nurses (medical
consultants) to monitor the medical status of each individual claimant
on a regular basis. Clearly, these systems are more intensive and
coordinated than the process the WCTF has in place. In an integrated
program, contact is made with the claimant by a medical consultant
within forty-eight hours of the filing of the claim. The medical
consultant monitors the care of the injured employee throughout the
duration of the case. Meetings are held with the medical consultant
and the employee, employer, and physician in order to assess the
injured employee’s prognosis, current medical condition, rehabilitation plan and possibility of returning to work.
In addition to medical consultants, some payers and workers’
compensation administrators employ vocational consultants who
help disabled employees explore other career areas and find job
opportunities. The individual contact that the medical and vocational
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consultants have with the employee, employer and physician is a basic
component of an efficient claims management process. According to
the insurers, the use of medical and vocational consultants has been
beneficial for the injured employee and the employer as well as the
insurer. All are consistently notified of the status of the claim by the
consultants. An organized and effective case management process can
save companies millions of dollars in workers’ compensation
payments while assisting claimants through a complex process.
The Committee recommends that the WCTF implement an
organized medical case management system that utilizes nurses,
physicians and vocational training and rehabilitation specialists. The
Committee feels that the WCTF could implement such a program if
it was fully staffed with full time medical and psychiatric nurse case
managers. If DIA does not staff the WCTF with the appropriate
personnel to perform effective medical case management and claims

adjustment, the Committee recommends that DIA contract these
services to an organization that can provide an effective medical case
management program. (See Appendix A-DIA response.)

There is precedent for contracting out medical case management
services in state government. The John Hancock Mutual Life
Insurance Company administers the indemnity health insurance plan
for the Group Insurance Commission. This administration includes
utilization review and case management of medical care. Thee
Department of Medical Security (DMS) hires contractors to review
the utilization of hospital services for Massachusetts residents
receiving uncompensated hospital care and for care received by
unemployed resident workers.
Medical Care Delivery Management
The ability of the injured worker to choose their own physician is
a long standing tradition in the worker’s compensation system. It is
an offspring of the basic tenet of workers’ compensation that
employers paid for all injury related medical costs. In turn, workers
gave up the right to sue the employer. Freedom of provider choice
has turned into a major health care cost problem for the workers’
compensation system, just like it has for the “regular” health care
system.
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In unmanaged systems, freedom of choice precludes effective
management by employers and insurers of the medical services
provided to injured workers and does nothing but drive up medical
costs. It also runs counter to the growing trend by employers to offer
health maintenance organizations (HMOs), preferred provider
organizations (PPOs), and other networks of providers to employees
for health insurance coverage. A company can require an employee
to choose a managed care health plan (HMOs, PPOs) for non-work
related injury or sickness. However, when it comes to work related
injuries, it can’t. Chapter 398 encourages use of HMOs and PPOs,
although the employee is still entitled to select his or her own physician
after one visit to the managed care physician. The Committee queried
the Commissioner of DIA regarding HMO contract development for
WCTF claimants. He responded that “at the present time participation in an HMO is neither feasible nor the most cost effective
manner of treatment”. The Committee feels that this response is
unacceptable in light of the fact that hundreds of thousands of Massachusetts residents already have their care managed by HMOs. Indeed,
even the Medicaid recipients are being enrolled in a strict managed
care process. The trend toward HMO and PPO usage is nationwide
in scope and there is no excuse for the WCTF to buck this trend.

The Committee recommends that the WCTF immediately develop
apian to utilize HMOs, PPOs, or other provider networks to manage
the delivery of medical care to injured workers of uninsured
employers. This plan should be presented to the legislature by July
I. 1993. (See Appendix A-DIA response.)
Management Information Systems
The WCTF attempts to manage claims efficiently without a

computerized management information system. Consequently, only
limited use can be made of data by the WCTF. Individual case files
are not in a database that can be manipulated easily and used quickly
for decision-making purposes or management planning. File cabinets
that store case files are not locked or guarded, even
though

confidential information is in the file. Each file consists of a wide array
of letters, forms and notes about the claim. The files are segregated
by legal and medical documents, but because most claims are lengthy
and complex, the paper files are difficult and time-consuming to
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review. It is incomprehensible to the Committee that the WCTF can
effectively manage almost 2000 claims (as well as administer its other
responsibilities) without a computerized management information
system.

The WCTF does have access to the DIAMETER computer system.
This system is used for case scheduling. The staff of the WCTF does
not have ready access to personal computers that would allow them
to produce spreadsheets or charts.
The lack of quick access to data is widespread at DIA. Several
simple data requests made by the Committee could not be met (or
would take an extraordinary amount of time and manpower) by the
DIA. However, the DIA administration recognizes this problem and
is making computerization of DIA information a high priority.
According to the Commissioner of DIA “the WCTF is currently
engaged in discussion to determine MIS requirements.”

The Committee recommends that DIA immediately develop and
implement a management information systems plan for the WCTF.
(See Appendix A-DIA response.)
State Auditor’s Report
On December 8, 1992, the State Auditor released a report on the
activities of the Department of Industrial Accidents from July 1, 1989
to October 31, 1991.23 According to the report, DIA failed to process
workers’ compensation claims in a timely manner, lacked an effective
billing and collection system, which has resulted in almost $lB million
in uncollected assessments, fines and fees; failed to ensure that all
employers in the Commonwealth have the required workers’
compensation coverage for employees, and failed to implement
required internal control systems. Committee staff interviewed representatives of the Auditor’s office to determine how these findings
affect the administration of the WCTF.
State A uditor’s Finding

#/

Due to information system deficiencies, the WCTF was unable to
separate the time it took to process uninsured claims from claims for

inkers’compen
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private insurers. The manager of the WCTF commented that he “had
no reason to believe that the time periods would vary to a great
extent.” According to the State Auditor’s report, it takes DIA an
average of 396 days to process a workers’ compensation claim from
filing to completion. This is 297 days longer than the statutory
maximum period of 99 days. Delays in writing decisions by judges
extends the length of the claims process and may cause financial
hardships to insurers and claimants.
The Committee recommends that if DIA feels the 99 day statutory
maximum is unrealistic, it should file legislation to extend the
statutory periods for adjudicating workers ’compensation claims. (See
Appendix A-DIA response.)
State A uditor’s Finding

#2

The second major finding in the Auditor’s report states that DIA
has not developed and implemented an effective accounts receivable
system. This omission has resulted in $lB million in uncollected fines,
fees, and assessments (as of August 1991). Of that amount, $l3 million
in revenue was due from uninsured employers who failed to provide
worker’s compensation insurance for employees. DIA, through the
WCTF, is required by law not only to pay uninsured claims but is
also mandated to seek reimbursement from the employer retrospectively. The size of this receivable indicates that the department has
enjoyed little success in this area. However, the Commissioner of DIA
states that debt collection in fiscal year 1992 doubled from fiscal year
1991. But the Committee notes that even if the amount recovered from
uninsured employers by DIA has doubled, DIA still would have only
recovered approximately $600,000 of the $l3 million in claims paid
to uninsured employees by DIA. According to DIA, the primary
reason collections are difficult is a lack of manpower. The Committee
empathizes with this situation, but regards the answer weak
considering the non-collection of millions in revenue during times of
fiscal austerity and increasing worker’s compensation costs.

The Committee concurs with the Auditor’s recommendation that
effective receivables collection policy should be implemented.
Furthermore, the Committee recommends that DIA ask the
legislature for supplemental appropriation to hire the manpower
a more
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necessary to collect millions in outstanding debt. In 1987 special legislation was filed to hire temporary judges to help eliminate backlogged
cases. Chapter 398 also provided for the hiring of additional judges
to eliminate the more recent case backlog. The Committee feels that
it is important to collect all receivables owed the Commonwealth and
that DIA could use the revenue collected to hirepermanent personnel
to maintain debt collection levels, to fund regional experimental safety
and claims management programs using the WCTF as a laboratory,
to hire more legal, investigative, and management information system
personnel, or to lower employer assessments. (See Appendix A-DIA
response.)

#3
The third finding in the Auditor’s report stated that DIA was unable
to effectively monitor compliance with state law that requires that all
employers provide workers’ compensation insurance to employees.
The inability by DIA to monitor compliance has a trickle down effect
on the WCTF. The more employers that illegally conduct business
without worker’s compensation insurance and go undiscovered, the
more likely injured workers who file claims will be uninsured. The
Committee believes DIA cannot monitor compliance because it needs
more investigative staff and lacks an autonomous management information system to track uninsured employers.
A recent data sharing initiative between DIA and the Workers’
Compensation Rating and Inspection Bureau seems to have had a
positive effect on compliance. The Workers’ Compensation Rating
and Inspection Bureau is providing on-line workers’ compensation
insurance termination information to DIA. This arrangement allows
DIA investigators to focus enforcement efforts on companies that
have been identified as having lapsed workers’ compensation
insurance and provides DIA with the information system it now lacks.
Undoubtedly, it will also help debt collection efforts.
State A uditor's Finding

The Committee is encouraged that DIA has enhanced its ability
to enforce workers’ compensation compliance standards, but concurs
with the Auditor’s recommendation that more investigative staff are

needed at DIA.
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SECTION THREE:
THE WORKERS’ COMPENSATION REFORM OF 1991
In the course of conducting this limited performance audit of the
Workers’ Compensation Trust Fund, it became increasingly clear that
measuring the performance of the WCTF would compel the
Committee to make some observations about the effectiveness of the
recent workers’ compensation legislation. That enactment, Chapter
398 of the Acts of 1991, was the third major workers’ compensation
legislation enacted in six years. Effective in December of 1991, it was
expected to make the process of managing a workers’ compensation
claim more efficient and less costly.
The need to look at the new law that soon after enactment arises
out of the fact that the law itself drives the claims process. Many of
the inefficiencies that exist in the claims process are systemic, and
spring from the dictates of the law. As such, they cannot be directly
attributable to the claims manager or payer. For example, delays in
scheduling cases for conference are a problem faced by all payers of
workers’compensation claims and do not necessarily indicate that the
payer is inefficient in processing the claim. These delays are caused
by, among other things, convoluted medical and legal procedures
within the law itself.
Fair comment about the department’s management of the WCTF
and the Committee’s responsibility to make recommendations for its
future direction requires it to make preliminary findings about the

impact of Chapter 398 thus far. The information included in this
section of the report was provided by interviews and research collected
during the audit proper.
Workers’ Compensation Reform or Benefit Reductions?
In Massachusetts, injured workers are entitled to receive medical
and indemnity benefits. These benefits are paid by an employer
through a workers’compensation insurer, unless the employer is selfinsured. Workers do not have to pay any part of the insurance cost
directly, although as workers’ compensation premiums increase, less
money is available for employers to increase wages and other benefits.
One way or another, all workers pay for the cost of workers’

compensation.

34

SENATE

-

No. 1600

[May

Indemnity benefits are paid for temporary and permanent
disabilities. The benefits are contingent on the average weekly wage
of the worker at the time of the injury and whether the worker was
partially or totally disabled. Loss of function, disfigurement, and
death benefit payments are also available. Lump sum settlements are
available in place of a weekly wage payment, albeit by taking the lump
sum settlement the employee now essentially gives up the right to go
back to work with that employer.
Chapter 398 lowered indemnity compensation for temporary total
disability from 66% to 60% of the average weekly wage (for the 52
weeks prior to the injury), but not higher than the statewide average
weekly wage (SWAWW) which is $543.30. The duration of temporary
total disability benefits has been shortened to 156 weeks from 260
weeks and temporary, partial disabilities from 600 weeks to 260 weeks
in most cases. There is also an aggregate cap of 364 weeks of combined
temporary and partial benefits, unless substantial disability
exists (75%). When substantial disability does exist, the aggregate cap
can be increased to 520 weeks, a reduction from the 860 weeks
permitted by prior law.
Partial disability benefits have also been reduced to 60% of wage
loss down from 66%, up to the SWAWW, as long as actual earnings
plus these benefits do not exceed two times the SWAWW. The law
has also reduced the maximum period for temporary total and partial
benefits from 600 to 260 weeks unless the employee is 75% totally
disabled or more, in which case the cap is increased to 520 weeks.
After temporary and partial benefits are expended and the
employee is determined to be still injured, permanent and total
benefits equal to 66% of the injured worker’s average weekly wage
before the injury are paid to the injured employee.
The cost of benefits represents a direct cost and, thus, any reduction
in costs represents real potential savings for employers and insurers.

More importantly, benefit reductions represent compensation directly
taken out of the pockets of injured workers. Benefit reductions to
workers are expected to save the workers’ compensation system
almost $3OO million annually under Chapter 398. Workers’
compensation costs are being shifted to injured employees, rather than
being saved through reform of the system.
As part of the analysis for the recent workers’ compensation rate
filing, the insurance industry estimated that Chapter 398 would save
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approximately $4OO million. However, over $3OO million of these
savings were to come from direct benefit cuts (Massachusetts now has
the lowest benefit rate of all states for temporary total disabilities).
In comparison, fraud reform savings were estimated at only $2O
million, and reductions in attorneys fees only saved $8 million.
Combined with the fact that the new law requires any employee
represented by an attorney at a conference who wishes to appeal the
conference decision involving a dispute over a medical issue to pay
a fee equal to the state’s average weekly wage ($543.30), the benefit
reductions made by Chapter 398 make Massachusetts one of the most
anti-employee states in the country. Chapter 398 not only cuts
benefits, it goes out of its way to discourage employees from appealing
decisions.
A comparison can also be made between workers’ compensation
benefits and general health insurance benefits, especially in the way
costs are being shifted to workers. For instance, over the past several
years, many insurers and employers have consistently rationed health
care services by increasing health insurance deductibles, co-pays, and
coinsurance requirements to reduce the rate at which health care costs
are increasing rather than undertake the more difficult reforms that
would also reduce health care costs. Although fundamental
differences exist about why employers provide health insurance and
workers’ compensation insurance, reducing benefits seems to be the
preferred method of “cost containment” in both areas. Benefit
reduction is used because it can be implemented quickly (money can
be saved quickly) and is easier and is far less frustrating than trying
to

implement true insurance reform.

The crisis driven workers’ compensation reform realizes savings
through the expedient reduction of benefits to injured employees.
Scant attention is paid to saving money through true reform. The
Committee is concerned that the intended beneficiaries of the workers’
compensation system will become victims of the administration’s
inability to fix its defective design. In short, the so-called reform
attempts to cure a disease by treating the symptoms rather than
dealing with its underlying pathology.

Adjudicatory Reform

Chapter 398 added two Administrative Law Judges and six Administrative Judges to the Division of Dispute Resolution to assist with
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the current workload of workers’ compensation cases as well as with
a huge backlog of cases. The law also added a senior judge to supervise
and direct the division.
According to the Senior Judge, as of October 1992, 41 of the 42
Full Time Equivalent (FTE) judicial positions have been filled.
Apparently, the hiring of new judges has had a dramatic affect on
the backlog of cases. According to information presented to the
Committee, the backlog of cases at the conference stage has been
reduced from just over 9,000 in December of 1991 to just under 1,500
in late November, 1992. Although the backlog of conference cases has
been reduced, the Committee is concerned that a backlog may result
at the next step in the review process, the formal hearing. The
Associated Industries of Massachusetts Workers’ Compensation
Oversight Committee agrees with this view. In its Oversight
Committee year end report, AIM states that DIA needs “to monitor
for potential new hearing backlog as cases move from conference to
hearing stage.” According to information submitted to the Commerce
and Labor Committee in April of 1992, there was an average wait
of 4 months among all DIA regional offices from appeal of the
conference order to hearing. The Committee is concerned that this
wait will increase if a hearing backlog increases.
The Committee recommends that the Senior Judge immediately
implement a process which monitors the status of hearing backlogs
and report this status to the Commerce and Labor Committee
quarterly. (See Appendix A-DIA response.)
The Committee believes that the appointment of qualified applijudicial positions is vitally important. The Committee also
believes that the qualification criteria for an Administrative
Judge (AJ) or an Administrative Law Judge (ALJ) position may be
too broad, allowing almost anyone to qualify for this demanding
cants to

adjudicative office. Section six of Chapter 398 describes the criteria
the judicial nominating panel must use when reviewing judicial applications. All applicants must have:
skills in fact-finding;
a basic understanding of human anatomy and physiology;
a bachelors degree or demonstrated writing ability as evidenced
by four or more years in positions in which writing skills are a major
job responsibility;
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performance evaluations are required forjudges being considered
for reappointment;
candidates for the role of Administrative Law Judge must be a
member of the Massachusetts Bar
To assess adherence to qualification criteria for judicial
appointments, the Committee reviewed the resumes of the nineteen
newly appointed judges. The resumes were reviewed to gain an
understanding of the background and qualifications of DIA judges.
All but two of these judges were lawyers. A review of the resumes
indicates that all the new judges seem to meet the formal minimum
requirements for the AJ position. However, the Committee was
unable to determine whether five of the candidates had any “workers’
compensation” experience, a desirable requirement, but not necessary
under current law.
The Committee feels that because of the unusual complexity of
workers’ compensation and related laws and regulations, a proven
working knowledge of workers’ compensation and related laws is
vitally important. After all. Judges are making decisions that will, in
some cases, have lifelong affects on injured workers. Because of the
importance of their decisions, it is essential that the judges have
familiarity with the ramifications and nuances of workers’
compensation and related laws.
Not only does the Committee believe that DIA judges should be
well versed in the law relating to industrial accidents, it also believes
that candidates appearing before the judicial nominating panel be
required to demonstrate that they are capable of producing a written
decision of a quality that meets the requirements of Chapter 30A, the
State Administrative Procedure Law. Proof of that capability should
be obtained by testing the candidates in a manner similar to that
employed in the selection of administrative law judges by the United
States Government. In that selection process, among other things, a
time constrained memorandum decision must be produced. Limiting
the field of candidates to those who can produce the memorandum
can help insure that “writers block” is not contributing to case backlog
at DIA.
The Committee recommends that criteria should he added to the
minimum requirements for AJ and ALJ positions which
requires workers’ compensation experience. Candidates for AJ

formal
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positions should also be tested to demonstrate that they can produce
a time-constrained memorandum decision of acceptable quality. (See
Appendix A-DIA response.)
Dispute Resolution
Some pragmatists insist that the solution to all scheduling and
backlog problems is to add more judges. That hasn’t been the solution
in our other court systems and there is no reason to believe it will
work in the long-term for the workers’ compensation system. The
workers’ compensation system would be better served if a more
conciliatory environment was created between employers and
employees. Although some fraud exists (and it tends to be focussed
on by the media), the vast majority of injured workers’ are legitimately
injured and deserve to receive benefits quickly.
The workers’ compensation system dispute resolution process was
never intended to be a process that replaced the court system. Cases
need to be adjudicated quickly while giving the injured worker due
process. For this to be accomplished, the present workers’
compensation environment needs to be changed beyond addingjudges
to reduce a backlog of cases.
The present workers’ compensation dispute resolution process
almost demands that the injured employee hire a lawyer. The process
is complicated, and instead of expediting matters, dispute resolution
has generated an administrative quagmire. Injured employees,
especially those with serious injuries, would be foolish not to retain
counsel. The system seems to foster litigiousness rather than
conciliation. Even with the reduced fees for attorneys, there is an
incentive to appeal denied claims. The employee that has a claim
denied has little financial risk in appealing the case. Continuing to
appeal cases increases attorney costs as well as overall system costs.
Ultimately these costs are borne by employers and to some extent
employees.
Reducing fees for attorneys (part of Chapter 398 reform) will only
marginally reduce the cost of litigating workers’compensation claims.
In fact, reducing attorney fees will only account for 2% of the overall
savings anticipated under Chapter 398. Other ways of reducing such
costs should be sought. For instance, making the process less
threatening and easier to understand may encourage employees to go
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through the initial stages of the claims process without an attorney
and may preclude the use of attorneys in all but complicated cases.
This approach is more in line with the original intent of the workers
compensation process that was supposed to be “simple and summary”
(easy and quick). Unfortunately, this intent has been overshadowed
by concerns about “due process” and a workers’ compensation system
that supports acrimony between employers and employees.
A non-acrimonious environment must be created between
employers and employees. The Committee feels this can be best
accomplished by making the process of adjudicating a workers’
compensation claim less like a trial and more like a process that is
committed to getting the worker back to work as quickly as possible.
For this to happen, more emphasis has to be given to non-adversarial
methods of dispute resolution, such as voluntary binding arbitration,
mediation, conciliation and collective bargaining. These types of
programs are designed to settle claims informally and quickly and will
relieve the pressure on the present cumbersome and litigation-oriented
dispute resolution process.
In fact, Chapter 398 allows for expansion of alternative dispute
resolution. According to the Commissioner of DIA, as of January 6,
1993, the parties of five disputed claims have elected the use of
independent arbitrators. The Committee is also aware of one instance
of workers’ compensation benefits being collectively bargained since
the implementation of the reform. Conversely, some cases that can’t
be conciliated should be fast-tracked directly to a judge for conference.
Although some disagree with proposals giving conciliators more
authority, the Committee feels that a pilot program testing the concept
would be a good first step in a search for ways to reduce the use of
formal (and lengthy) procedures to settle workers’ compensation
cases.
The point at which conciliation takes place is critical to dispute
resolution. It is a time when claims can be settled informally.
Conciliators already manage to settle 40-50% of the cases they
adjudicate. The Committee believes that the role of conciliators, as
well as other arbitrators, should be expanded.

The Committee recommends that a pilot conciliation program
(possibly using WCTF disputed cases) be developed by the Commissioner of DIA and supervised by the Senior Judge which gives more
authority to conciliators to settle disputed cases.
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The Committee also feels that the conciliation process can be
strengthened by integrating it with greater use of impartial physician
examiners. Under the present reform impartial physicians opinions
are given great weight at the hearing. However, during most of the
claims process, the reports of the insurance company physician and
the injured worker’s physician direct the decision-making process. The
Committee believes that it would make sense to use the opinions of
impartial advisors earlier in the dispute resolution process. The
Committee also believes that the opinion of a single impartial
physician is not always adequate. Many cases that the DIA must
adjudicate include medical or disability dimensions which are beyond
the expertise of a single medical specialty. Those cases, in the
Committee’s judgement should be the province of an independent
multidisciplinary panel.
Some return-to-work options are complicated, are not limited to
a simple physical disability. As such, they present many difficult
prognosticating issues. How much more physical therapy or
occupational therapy is needed? Does the worker need home support
services to enable him/her to return to work? What kind of work is
appropriate and does it exist in the real world for this worker? In these
types of cases, the heightened weight to be accorded the opinion of
a solitary impartial physician can often lead to manifestly unfair and
an unjust results. The Committee believes that these cases lend
themselves to the multidisciplinary evaluation process.
By advocating this type of a panel, the Committee is not arguing
against an expanded role for the impartial physician in DIA
adjudication. It is, however, pointing out the examination must be
fairly and competently rendered in all cases. The reality is that
standard cannot be achieved in many cases. The Committee also notes
that an expanded panel would take the decisional burden off the single
physician and would probably encourage more physicians to participate in the impartial physician process. An expanded panel would
increase confidence in the impartial physician role, and help justify
its introduction earlier in the claims process.

The Committee recommends that an impartial multidisciplinary
opinion approach be integrated into the pilot conciliation program.
(See Appendix A-DIA response.)
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The Residual Market
Over and above the scope and cost of workers’ compensation
claims, many businesses are concerned that if costs continue to rise
and more insurers are unable to offer workers’ compensation
coverage, access to workers’ compensation insurance will disappear
altogether. It is estimated that in calendar year 1992, almost thirty
percent of the workers’compensation insurance policies in Massachusetts, which accounted for approximately $445 million in premium
dollars, were written by the voluntary insurance market. Almost
seventy percent of the workers’ compensation policies, which
accounted for approximately $865 million in premium dollars, are
written in the residual market “assigned risk pool.” This pool consists
of businesses which, for one reason or another, have been unable to
obtain workers’ compensation insurance in the voluntary market.
Risk is shared by all members of the pool.
As costs have escalated, many insurers have stopped writing
workers’ compensation insurance in the voluntary market. There is
a correlation between the adequacy of the rates insurers can charge
and the size of the voluntary and residual markets. Because many
insurers feel that rates are inadequate and do not represent the true
cost of injuries, there has been a dilution of the voluntary workers’
compensation insurance market.
The assigned risk pool is funded through an assessment on the
insurers who write workers’compensation insurance in the voluntary
market. Originally, this pool was meant to serve the few businesses
which could not obtain insurance in the voluntary market. The
Workers’ Compensation Rating and Inspection Bureau, using the
administrative services of ten insurance companies, administers
workers’ compensation insurance for residual market business.
Obviously, if costs continue to escalate, more assessments of voluntary
insurers will be needed to fund the assigned risk pool. Unfortunately,
higher assessments drive insurers from the voluntary market. It is a
“catch-22” situation which is threatening the viability of the workers’
compensation system in Massachusetts.
Chapter 398 attempted to deal with the unrelenting expansion of
the workers’ compensation assigned risk pool by requiring the
Division of Insurance to develop a plan to depopulate the residual
market pool. According to information provided to the Committee
by the Division of Insurance, the Workers’ Compensation Rating and
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Inspection Bureau and the State Rating Bureau (as part of the rate
agreement for 1993) have agreed on a plan to reduce the size of the
assigned risk pool. In short, if the pool does not diminish by 20%
through free market forces (rate level adequacy or fewer claims (less
costs)), the Insurance Commissioner will randomly assign companies
under an assigned risk plan until the 20% goal is met. Companies so
assigned will have many of the benefits of the assigned risk pool, but
when renewal occurs, the insurer can refuse to write the policy (the
only option that an insurer has to escape being assigned a bad risk
under this depopulation plan is to not write or administer workers’
compensation insurance in Massachusetts at all).
In this context, certain parts of the depopulation plan appear to
be merely cosmetic. Mandated assignation of companies to insurers
who refused to write their business in the first place won’t solve any
workers’ compensation cost problems.
Medical Provisions
Thousands of workers in Massachusetts get injured each year
many severely. They deserve access to quality and affordable health
care services. Providing this care in Massachusetts is very expensive,
but we are spending relatively less on medical compensation benefits
than many other states. According to information contained in the
March 1991 Massachusetts Workers’ Compensation Fact Book
published by the American Insurance Association, medical benefits
provided to injured workers in Massachusetts represented but 24%
of all workers’ compensation losses paid in 1989. This compares to
the national average of 50%. The average medical benefit cost per case
in Massachusetts was $1049.
A question not answered during Chapter 398’s legislative journey
remains: Is the proportion of our workers’ compensation costs
attributable to medical costs relatively low because too little is being
spent on medical care, or is their proportion low because too much
is being spent on the indemnity part of the program? The fact that
this state’s medical cost of $1049 places it fifth out of the six New
England States and New York for medical benefit payments suggests
that question should have been addressed in the new legislation. It
could well be that there is a negative connection between our
disproportionately lower medical benefits and the average duration
of this state’s indemnity benefit payments. A larger investment in
-
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medical benefits conceivably could yield a significant decrease in
average disability length. In other words, if we spent more on medical
care, could we reduce the amount spent on the indemnity side?
Three other related issues that plague the workers’ compensation
medical care system in Massachusetts deserve comment;
Should providers (doctors, hospitals, chiropractors, etc.) of care
be paid more? Will increased provider fees increase access and
reduce the length of disability? Does setting rates decrease access
or reduce costs?
What is the status of 24-hour care? Is it necessary to have a
separate medical insurance and treatment system for work
related injuries and sickness?
What is the status of impartial physician development?

Increased fees?
Should providers of medical services to injured workers be
reimbursed more than they are now? This question is debated over
and over and has no single answer. There are pros and cons to
increasing the artificially restrained fees now paid to providers for
treating workers injured on the job. On the pro side, if providers are
paid more, more may choose to treat injured workers in spite of the
increased paperwork. More quality providers may reduce the time
that workers’ are injured and, therefore, be well worth the extra fees
they are paid.
On the con side, increased fees for providers may only cause the
workers’ compensation system to experience even higher health care
costs increases. Also, if increases are not given to all providers by all
payers, increased access may only be available to certain classes of
workers (causing inadvertent rationing of care). Of course, any
increase in fees for providers should be accompanied by mandatory
utilization controls and strict medical case management.
Providers of care to injured workers in Massachusetts are paid
essentially the same rate as those that provide care to the Medicaid
population. Allegations have been made that many providers don’t
want to treat workers’ compensation cases for a variety of reasons.
Rate of payment, patient motivation, paperwork, slow payment, and
legal issues have all been used by providers as reasons why they do
not want to treat workers’ compensation cases. Although the new
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workers’ compensation reform does allow higher rates to be paid to
providers by insurers, at this time the Committee could find no data
which indicated this was occurring.
The Committee reviewed two recent studies on access to medical
care for injured workers. In 1989, the Rate Setting Commission
performed a survey of 770 (usable responses) practitioners to
determine patient management characteristics which differentiate
workers’compensation cases from others. The results were somewhat
surprising. Fifty percent of the respondents agreed that reimbursement was less satisfactory for workers’ compensation cases. However,
65% said more paperwork was involved with workers’ compensation
cases than with other cases. Fifty-four percent said payment was less
prompt and 62% said workers’ compensation cases involved more
requests for information. A summary of this survey indicated that
reducing paperwork and streamlining payments would probably
increase provider participation in the treatment of injured workers,
although reimbursement rates would remain an issue.
A June 1990 Medical Care Access Study commissioned by the
Massachusetts Workers’ Compensation Advisory Council indicated
that access to treatment for injured workers is more difficult for
specialty care and that increasing fees by themselves would not
improve access. The study findings also noted workers’ compensation
cases are much more difficult and less desirable to treat because nonmedical interests interfere with treatment, injured workers are not
motivated, there is an excessive amount of paperwork, and providers
continue to receive inadequate levels of reimbursement. Both of these
studies seem to indicate that the level of provider reimbursement may
increase access for injured workers. However, to ensure increased
access, more than increasing fees must occur.
24-hour coverage
Another way to improve access for injured workers is through 24hour coverage. In other words, a person injured on the job would
receive medical treatment and be covered through the company’s
health insurer, rather than through the workers’ compensation
insurer. 24-hour coverage may eliminate all treatment biases toward
injured workers and save millions in workers’compensation costs by
shifting the cost of workers’ compensation medical care to the more
managed general health care system. For national or statewide health
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care reform to be successful, it will have to be a unified, and universal
health care system, not a fragmented and biased health care system.
A good first step is to implement a 24-hour health care system that
is “blind to payer” and provides health care services to patients

equally.

Chapter 398 required that the Division of Insurance conduct a 24hour coverage pilot program. The Division sent out a Request For
Proposal (RFP) to forty of the largest health and workers’
compensation insurers in the state. The response to the RFP was less
than enthusiastic. Only one insurer responded, and that insurer only
wanted to cover their own employees in the pilot program. According
to an industry source, the response was low because insurers want
health care/workers’compensation policy questions answered before
they commit resources to the development of a 24-hour coverage plan.
Who will be allowed to sell the insurance? Will deductibles and copayments be allowed? Will the company benefit package change? How
will dependents be covered? How do we diminish the doctor’s burden
of being the claimant or insurer’s witness in a contested case?
Obviously, 24-hour coverage produces major implications for
insurers as well as employers and employees. Although it is likely
access for injured workers would improve over time, especially to
specialty physicians, there is potential for downside risk. Health care
costs could skyrocket, especially in the northeast, where general health
care costs continue to increase at rates higher than inflation. This
could be a significant factor in Massachusetts, for industrial accident
medical costs have been artificially restrained by actions of the Massachusetts Rate Setting Commission. Whether these costs would be
outweighed by savings in workers’ compensation overall is only
speculative at this time.
On the other hand, such undifferential access could produce better
medical care, physical and vocational therapy, and faster and more
effective rehabilitation. Policy makers should not forget that Massachusetts, the state with the highest medical costs in the country, spends
proportionately far less for medical care for injured workers than most
other states. An interesting subject that should be pursued by the
industry is this; Are we spending too little on adequate and timely
medical care, and is this one of the reasons why we have higher
payments for temporary total payments than average. According to
the investment firm Merrill Lynch, in 1991 $53 billion nationally was
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spent on workers’ compensation claims with 40 percent of that going
to the medical portion of the claim. They say that many managed care
companies are entering the business of managing workers’
compensation claims to help employers control the cost of workers’

compensation.
Impartial Physicians
The new law gives more weight to the evidence presented at hearings
by impartial physicians. Impartial physicians will examine the injured
worker and testify to his or her medical condition and ability to go
back to work. Much is riding on the success or failure of the impartial
physician system. It will only work if there are a sufficient number
of impartial physicians to serve the injured worker population. If there
are not enough physicians, severe delays could exist in scheduling an
appointment with an impartial physician. This would further delay
claims and be a disaster for the worker’s compensation system.
According to information provided to the Committee by DIA, as
of December 18, 1992 DIA had contracted with 523 physicians to act
as impartial physicians. DIA is in the process of finalizing contracts
with another 61 physicians. According to DIA, thirteen thousand
physicians were solicited by DIA and twelve-hundred applied, were
qualified and were mailed contracts. According to DIA, no regional
or statewide quotas have been established for the impartial physician
program.
Although DIA has made a good effort in a short time to contract
with impartial physicians, the Committee is concerned that there are
not enough impartial physicians in total and that the distribution of
impartial physicians is uneven across the state. According to the
Associated Industries of Massachusetts, the low number of impartial
physicians initially caused scheduling problems, but DIA implemented emergency regulations that allowed certain types of cases to
avoid the impartial physician requirement. Review of the DIA
impartial physician list reveals that;

42% of the impartial physicians are located in the Worcester area,
mostly at the University of Massachusetts Medical Center
no impartial physicians are located in the Lowell/ Lawrence

area;

only 13 impartial physicians are located in the Fall River/New
Bedford area and only 11 are located in Springfield;
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16% of all the orthopedic surgeons in the state are impartial
physicians; but only 4.3% of the general surgeons are impartial

about

physicians;

impartial physicians are located in only 104 (less than a third)
Massachusetts cities and towns.

This impartial physician recruitment effort is a good first start for
the DIA. Essentially, DIA followed the physician eligibility criteria
that closely paralleled the criteria recommended by the Massachusetts
Medical Society in its recommendations regarding the implementation of the medical sections of Chapter 398. The Committee also
concurs with the Medical Society’s recommendations that impartial
physicians receive some legal training and that DIA periodically
review the quality of the examinations performed by impartial
physicians.
The Committee is particularly concerned that not enough impartial
physicians are available in the major metropolitan areas of the state
and that, in general, not enough impartial specialty physicians are
available to injured workers.
The Committee recommends that the Legislature create an unpaid
Special Commission on Workers Compensation Health Care to study
the fee structure for providers of care to injured workers, 24-hour
coverage for injured workers, how the number of impartial physicians
can be expanded, and any other health care issues that may affect
injured workers and their access to quality medical care. The Commission would be a joint committee made up of members of the
Committee on Health Care and the Committee on Commerce and
Labor.
SECTION FOUR: WORKSITE SAFETY
Whenever the subject of workers’ compensation is broached, it is
likely that cost is the dominant focus of the conversation. Forty of
the respondents to a recent national survey (total sample was 65
companies) by the William Mercer Company indicated that their
workers’ compensation costs have increased between 50 percent and
200 percent since 1987. As to cause, 38% of the companies in the survey
attributed cost increases to medical providers, 20% blamed the
increases on lawyers, 16% imputed state lawmakers, 9% charged
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employees with increasing costs, and 2% blamed unions. 24 Curiously,
many of these companies did not fault themselves.
While the underlying costs of a troubled workers’ compensation
system cannot be ignored and must be addressed, some effort must
be expended at the source of the problem, the worksite. If job related
accidents or illnesses did not occur, they wouldn’t cost anything. Job
related accidents and illnesses (and the costs associated with them)
can only be reduced by improving the safety of the worksite and
educating employees about the importance of worksite safety.
Unfortunately, little focus has been placed on this part of the problem.
This lack of discussion puzzles this Committee and prompts the

Committee to reintroduce the concept in this report.
How Safe is the Worksite?

The workplace is a major site of injury and death. Although
progress has been made over the last several years in the prevention
of workplace disabilities and deaths, thousands continue to be hurt
and killed at work each year. According to the National Safety
Council, from a base of 117 million workers in 1990:

10,500 workers died from job-related accidents;
Every hour one person was killed in the workplace;

1.800.000 workers were injured at the job; one every
60.000 of these injuries were permanent;

18 seconds;

The total cost of work accidents was $63.8 billion or $540 per
worker;

35,000,000 work days were lost to accidents
The workforce in Massachusetts is approximately 2.76 million, 25
or 2.4% of the national workforce base of 117 million. Massachusetts,
an industrial state, is likely to reflect national death and injury
statistics. An extrapolation of this National Safety Council death and
injury data allows the following presentation of a Massachusetts jobrelated death and injury profile for 1990:

252 job related deaths;
43,200 job related injuries
'rerna

Mona Khanna, “Health Costs” The Wall Street Journal. 8
Administration Profiles,
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Injury costs of over $1.5 billion
840,000 workdays lost

A May 1992 report by the United States General Accounting
Office (GAO) entitled “Occupational Safety & Health
Worksite
Safety and Health Programs Show Promise” reported that in 1989,
13 workers per day on average were dying and 1 1,000 per day were
being injured from job related accidents. These numbers did not

include occupational illnesses. GAO concluded that worksite safety
programs were an effective way to improve safety and health. While
agreeing with the Occupational Safety and Health Administration’s
(OSHA) assessment about the value of worksite safety programs,
GAO did not recommend they be mandatory because of the “lack of
limitations in the quantitative data on program impact and the lack
of certainty about the burden such a requirement would pose.” GAO
did note that consideration should be given to making worksite safety
programs mandatory for high risk employers.
Some companies are making an effort to improve workplace Safety.
A good example of how costs can be reduced is documented in the
March 1992 edition of Business and Health magazine. An article
entitled: “Safety Programs help cut workers’compensation costs” tells
the story of a manufacturer in Colorado that has cut the number of
claims and the costs of those claims dramatically from 1989 to 1991.
In 1989 the company had 120 claims that cost $600,000. In 1991 the
company had but 44 claims that cost $221,000, and anticipated further
dramatic savings in 1992. The employer accomplished these savings
by implementing a seven-step safety program, an integral part being
a coordinated effort on the part of the employer, the insurer, and the
employees. All were committed to making the workplace more safe.
These commitments led to a successful program.
Regulating Worksite Safety
The primary federal worksite safety regulator is the Occupational
Safety and Health Administration (OSHA). Its state counterpart is
the Department of Labor and Industries (DLI). Both of these agencies
are responsible for conducting safety inspections of worksites in
Massachusetts. Since 1987, OSHA has consistently employed about
45 safety and health inspectors in Massachusetts. The number of state
inspectors at DLI has decreased over 50% since 1987, falling from
a 73.4 FTE to its present level of 34.5 FTE.
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The Committee realizes that limited resources restrict the states
ability to inspect all businesses. However, the Committee is concerned
that in the face of a workers’ compensation crisis more of a
commitment to assuring worker safety is not being exhibited by the
administration. It is oxymoronic to seek a reform of the workers’
compensation system and at the same time continue to limit the
number of worksite health and safety inspectors.
According to information submitted to the Commerce and Labor
Committee by DIA, the Commissioner of DIA has established interagency data exchanges with several state agencies regarding possible
fraudulent workers’ compensation claims and workplace safety. This
data exchange policy should be extended to the Department of Labor
and Industries.
The Division of Insurance also has a responsibility for regulating
workplace safety. As part of Chapter 398, the insurance commissioner
“is required to establish loss control standards for insureds that meet
the criteria designed to identify those insureds that would significantly
benefit from the adoption of a program to control workers’
compensation costs.” Presumably, loss control standards would assist
companies in reducing workplace injuries (and worker’s compensation costs) thus making them more attractive insurance risks.
The Division of Insurance also approved, in November of 1990,
the Qualified Loss Management Program developed by the Workers’
Compensation Rating and Inspection Bureau. This program, which
applies to businesses that are written under the Massachusetts
Workers’ Compensation Assigned Risk Pool, utilizes credits to the
premiums of a businesses which subscribes to a qualified loss management firm. 26 As part of the recent rate agreement between the Workers’
Compensation Rating and Inspection Bureau and the State Rating
Bureau, credits for the Qualified Loss Management Program have
been increased to 15%. Theoretically, increasing this credit will

provide incentives for companies to improve worksite safety.
As workers’compensation costs continue to soar, employers must
be vigilant in improving the safety of the workplace and educating
employees about worksite safety. They must regard their employees
as their most valuable asset. Accepting a positive attitude toward
Filing
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employees can promote lower employee turnover, higher employee
job satisfaction and, inevitably, lower workers’ compensation costs.
Therefore, the Committee makes the following two recommendations
regarding worksite safety.
I. the Department of Labor and Industries should increase the
number of safety inspectors to 1987 levels, at a minimum;
2. the Department of Labor and Industries and the Department
of Industrial Accidents should develop a Massachusetts worksite
safety plan to coordinate worksite safety efforts across the state. The
plan should include the development of a Massachusetts worksite
safety database that will allow DLI health and safety inspectors to
identify

unsafe workplaces

more efficiently.

SECTION FIVE: FINDINGS AND RECOMMENDATIONS
The Committee feels that the Department of Industrial
Accidents (DIA) had an opportunity to use the Workers’ Compensation Trust Fund (WCTF) as a laboratory for management of
workers’ compensation claims. Instead, the WCTF is an orphan
within DIA, only able to discharge its responsibilities with assistance
from personnel from other DIA divisions.
As the result of this performance audit of the Workers’
Compensation Trust Fund the Committee can only conclude that
substantial changes would have to occur at the Department of
Industrial Accidents before it could act as statewide administrator of
workers’ compensation claims if the present system collapsed.
Furthermore, based on its review of the operations of the WCTF,
substantial changes will have to occur in the management of trust fund
claims before its mission can be effectively met.
The Senate Committee on Post Audit and Oversight presents the
following findings and recommendations:

FINDING ONE: The Second Injury Fund was established as a
social policy to prevent discrimination against disabled employees. In
light of the recent passage of federal legislation which provides
incentives to employers who hire disabled employees, some feel that
the second injury fund should be eliminated. Others are concerned
that the fund may be overexposed to many past worksite injuries.
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RECOMMENDATION: The Committee recommends that the
WCTF perform a financial and needs analysis of the Second Injury
Fund. The analysis should include data on fund claims exposure and
financial liability (including future exposure) as well as possible alternatives to funding second injuries. The WCTF should present its
findings to the legislature by December 31, 1993.
FINDING TWO: The Committee feels that the WCTF vocational
rehabilitation program for the WCTF needs to be strengthened. It
is important that the injured employee receive job counseling and
guidance, testing, work evaluation, training for new job skills, and
job placement assistance soon after the injury. In the case of the
uninsured claimant, retraining and re-education is even more
important because many of the injured workers’ worked in the
“underground economy” and have no joh to return to. If the WCTF
could retrain workers and refer them to state or private job placement
agencies, unemployed workers may return to work sooner.
RECOMMENDATION: The Committee recommends that the
WCTF develop a formal plan to refer to the Department of
Employment and Training and private placement agencies injured
workers who have no jobs. A working relationship and data exchange
with the Department of Education and Training will inevitably allow
injured and unemployed workers an opportunity to return to work
sooner.

FINDING THREE: The Committee found that the Workers’
Compensation Trust Fund suffers from a lack of the resources needed
to effectively perform the functions set out in its statutory mandate.
Nevertheless, the Committee found that WCTF staff, as well as other
DIA staff that support WCTF activity, are committed to and
concerned about managing workers’ compensation claims for injured
employees in an appropriate and effective manner.
The WCTF is at a staffing level of 41% with only 7 out of 17
positions filled. Comparisons with small insurance companies and
third party administrators that manage workers’ compensation claims
indicate that the WCTF should have at least 4 claims adjusters,
6 clerks, and 8 nurse reviewers. It also needs its own investigators and
additional legal counsel to file actions and seek damages against

1993]

SENATE

No. 1600

53

employers who have chosen to ignore the law and not provide workers
compensation insurance for employees.

RECOMMENDATION: The Committee recommends that the
WCTF conduct an analysis of its staffing needs in relation to similar
sized insurance companies and third party administrators. The WCTF
should re-organize staff to reflect the results of this analysis. If, after
this analysis, the DIA chooses not to provide the proper resources
for the WCTF to manage claims effectively, the Committee
recommends that the DIA contract with a professional claims administrator to manage WCTF claims.
FINDING FOUR: The Committee found that the WCTF does not
have an organized and effective medical case management system that
diligently monitors the appropriateness and efficiency of the medical
treatment received by uninsured claimants.
RECOMMENDATION; The Committee recommends that the

WCTF Implement an organized and coordinated medical case
management system that utilizes nurses, physicians and vocational
training and rehabilitation specialists. The Committee feels that the
WCTF could implement such a program if it was fully staffed with
additional clerical and medical personnel. If DIA does not staff the
WCTF with the appropriate personnel to perform effective medical
case management and claims adjustment, the Committee recommends
that DIA contract these services to an organization that specializes
in medical cost containment programs.
FINDING FIVE: Chapter 398 allows the WCTF to require injured
employees of uninsured companies to choose a physician from an
HMO chosen by the WCTF. The WCTF would have to pay copays
and deductibles. The Committee feels this would be a good start
toward better managing the delivery of medical care services to these
injured workers.
RECOMMENDATION: The Committee recommends that the
WCTF immediately develop a plan to utilize HMOs and PPOs to
manage the delivery of medical care to injured workers of uninsured
employers. This plan should be presented to the legislature by
December 31, 1993.
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FINDING SIX: The WCTF does not have a computerized
management information system. Also, the DIA could not fill simple
data requests hy the Committee because of the lack of a sophisticated
computer system. The DIAMETER system, a scheduling system for
dispute resolution, is the only on-line computer system available to
the WCTF. At this time, DIA is considering plans to increase the
management information capabilities of the WCTF particularly and

DIA in general.
RECOMMENDATION; The DIA should expedite plans to
computerize the entire department, including the WCTF. Computerization of fdes into a database to allow for statistical analysis and
management of claims is of the utmost importance.

In December of 1992, the State Auditor released a report on the
Activities of the Department of Industrial Accidents from
July 1, 1989 to October 31, 1991. The Auditor’s report had four
major findings and recommendations. The Committee feels that three
of the four findings of the Auditor’s report in that they reflect on the
operations of the WCTF. The Committee agrees with the recommendations made in the report.
FINDING SEVEN: The State Auditor’s report reveals that the
DIA has failed to process workers’ compensation claims within the
statutory time period. According to the report, the average length of
a claim was 396 days during the time period reviewed. Although the
time it takes to process claims has been reduced by DIA, it continues
to be almost impossible to adjudicate claims within the statutory
guidelines. Delays in claims processing and decision-making may
result in financial hardships for insurers and claimants.

RECOMMENDATION: The Committee recommends that DIA
file legislation to extend the statutory periods for adjudicating
workers’ compensation claims.
FINDING EIGHT: The State Auditors report states that DIA has
implemented an effective accounts receivable
system resulting in uncollected assessments, fees and fines totalling
approximately SlB million. Thirteen million dollars in revenue was
not developed and
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due from uninsured employers whose injured employees were covered
the WCTF.

by

RECOMMENDATION: The Committee concurs with the
Auditor’s recommendation that a more effective accounts receivable
collection policy should be implemented. If such a plan can be
implemented, the result would be an increase in receivables for the
WCTF and a decrease in assessments for employers. Furthermore,
the Committee recommends that DIA ask the legislature for
supplemental appropriation to hire the manpower necessary to collect
millions in outstanding debt. In 1987, special legislation was filed to
hire temporary judges to help eliminate backlogged cases.
Chapter 398 also provided the hiring of additional judges to eliminate
the case backlog. The Committee that it is important to collect all
receivables owed the Commonwealth and that DIA could use the
revenue collected to hire permanent personnel to maintain debt
collection levels, to fund regional experimental safety and claims
management programs using the WCTF as a laboratory, hire more
legal, investigative, and management information system personnel,
or reduce assessments to employers.
FINDING NINE: Due to lack of staffing and sophisticated
technology, the DIA was unable to effectively monitor employers to
ensure that they are providing required workers’ compensation
coverage to their employees. This inability to monitor compliance has
a trickle down effect on the WCTF by causing an increase in uninsured
claims.

RECOMMENDATION: The Committee agrees with the Auditor’s recommendation that the DIA effectively use the workers’
compensation insurance information stored in the data base at the
Workers’ Compensation Rating and Inspection Bureau of Massachusetts. Also, the DIA should allocate more investigative staff to conduct
investigations. Claims made to the WCTF would be reduced by such
actions because employers would be less likely to run the risk of
operating their businesses without workers’ compensation insurance.
FINDING TEN: Although the Division of Dispute Resolution has
managed to decrease the conference backlog substantially, the
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Committee is concerned that this will result in a backlog of cases at
the hearing level. The DIA is unable to monitor the level of cases
awaiting a hearing.

RECOMMENDATION: The Committee recommends that the
Senior Judge immediately implement a system that monitors that
status of hearing backlogs.
FINDING ELEVEN: The Committee found that the qualification
criteria to be considered for an Administrative Judge (AJ) or an
Administrative Law Judge (ALJ) position is very broad and allows
almost anyone to qualify. Section six of Chapter 398 describes the
criteria the judicial nominating panel must use when reviewingjudicial
applications. Applicants must have:

•

•

skills in fact-finding;
a basic understanding of human anatomy and physiology;
a bachelors degree or demonstrated writing ability as evidenced
by four or more years in positions in which writing skills are a
major job responsibility;

performance evaluations are required forjudges being considered
for reappointment;
ALJs must be a member of the Massachusetts Bar
The Committee feels that because of the unusual complexity of the
workers’ compensation and related laws and regulations, it is vitally
important that an Administrative Judge have a proven working
knowledge of workers’ compensation and related laws.

RECOMMENDATION: The Committee recommends that a
working knowledge of workers’ compensation and related laws should
be added to the formal minimum requirements for AJ and ALJ
positions. Candidates for AJ positions should also be tested to
demonstrate that they can produce a time-constrained memorandum
decision of acceptable quality.
FINDING TWELVE: The Committee examined the process of
Dispute Resolution at DIA, and has found it to be a long and tedious
procedure for all involved. The Committee feels that the role of
conciliators, as well as other types of arbitrators, should be expanded.
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Although some disagree with giving conciliators more authority, the
Committee feels that it would be a good first step in attempting to
reduce the use of formal (and lengthy) procedures to settle workers’
compensation cases.

RECOMMENDATION: The Committee recommends that a pilot
conciliation program (possibly using WCTF disputed cases) be
developed by the Commissioner of DIA and supervised by the Senior
Judge which gives more authority to conciliators to settle cases. The
Committee also recommends that an impartial multidisciplinary
opinion approach be integrated into the pilot conciliation program.
FINDING THIRTEEN; The Committee found that 24-hour
health care coverage may increase access to quality medical care
services for injured workers.
FINDING FOURTEEN: The Committee found that although the
recent Dl A effort to recruit impartial physicians was a good first start,
more impartial physicians are needed in non- metropolitan areas of
the state and more impartial specialty physicians are needed,
especially general surgeons.

FINDING FIFTEEN: The Committee found that increasing rates
for providers of care for injured workers may increase access to
medical care services. However, increased access may increase costs
dramatically.

RECOMMENDATION; The Committee recommends that the
Legislature create an unpaid Special Commission on Workers’
Compensation Health Care to study the fee structure for providers
of care to injured workers, 24-hour coverage for injured workers, how
the number of impartial physicians can be expanded, and any other
health care issues that may affect injured workers and their access to
quality medical care.

FINDING SIXTEEN: The Committee found that the number of
inspectors employed at the Department of Labor and Industries has
dropped 50% since 1987 from 73.4% to 34.5%. These inspectors are
responsible for the inspection of worksites for hazardous conditions.
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A committed effort by businesses and employers to improve safety
in the workplace is an important reform effort. Safer worksites are
a prerequisite to reducing the number of on-the-job injuries and
workers’ compensation claims, thereby keeping the costs to employers
down.

RECOMMENDATION: The Committee believes that the
Department ofLabor and Industries and the Department ofIndustrial
Accidents should develop a Massachusetts worksite safety plan to
coordinate all aspects of worksite safety efforts. To do so, the DLI
will need to increase the number of safety inspectors to at least 1987
levels. The Committee also recommends that DIA and DLI develop
a Massachusetts worksite safety database that will allow DLI health
and safety inspectors to identify unsafe workplaces more efficiently.
According to information submitted to the Commerce and Labor
Committee by DIA, the Commissioner of DIA has established interagency data exchanges with several state agencies with regard to
possible fraudulent workers’ compensation claims. This data
exchange policy should be extended to the Department of Labor and
Industries with regard to worksite safety data.
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APPENDIX A

Auditee’s Response to Draft Report*

SECTION ONE: INTRODUCTION

DIA response: Compensation rates have not “continued to soar”
as alleged by the Senate Post Audit and Oversight Bureau (the
Bureau). After a near doubling of rates between 1988 and 1991, by
agreement with the insurers, there was no rate increase in 1992 and
a scant 6.24% increase in 1993. Skyrocketing rate increases have been
arrested by the Reform Act.
Committee rebuttal: The Senate Committee on Post Audit and
Oversight (the Committee), unlike the auditee, does not consider
the 6.24% 1993 rate increase “scant.” It is estimated this rate increase
will cost Massachusetts’ businesses $lOO million more in workers’
compensation costs in 1993.

DIA response: In recent years, neither the legislature nor the
Administration has seen the reason or necessity for a state fund. That
the present WCTF can be looked to by the Bureau as a model for
an exclusive state fund reflects the Bureau’s misunderstanding of how
the WCTF was designed and how state funds operate. Unlike other
insurers, WCTF has no relationship with employers until after an
injury has occurred thereby making safety, risk and loss management
as well as standard claim and medical management extremely difficult,
if not impossible. Moreover, fashioning the WCTF as a monopolistic
or even competitive state fund within the same agency charged with
the fact finding and hearing of disputes might be inappropriate in
certain respects in that there could be inherent conflict of interest
between the Department’s insurance and adjudicatory roles.

Committee’s rebuttal: As the primary workers’ compensation
regulator in Massachusetts, it makes sense to that the Department
of Industrial Accidents (DIA) would have to assume a claims
management leadership role (manage a state fund), if the workers’
compensation system collapsed. As the only operational claims
management unit at DIA, it also makes sense that the WCTF would
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assume a primary claims management role. It is interesting that the
auditee would suggest that a conflict of interest might exist between
the Department’s insurance and adjudicatory role, when, in fact, this
conflict already exists at the WCTF with DIA lawyers defending
WCTF claimants in front of DIA Division of Dispute Resolution
judges. The Committee suggests that if DIA was forced to administer
a state fund, they model it after the Oregon bifurcated system which
eliminates this type of conflict of interest.

DIA response: Even though it does not limit employee access to
the same extent as a number of other states, as the Bureau apparently
wants, Massachusetts presently enjoys quite low medical costs as a
percentage of total losses, largely as a result of its tight medical
reimbursement rates.

Committee’s rebuttal: The auditee’s response implies that the
Committee wants to limit access to medical care for injured
employees. Readers of the full report will note that this contention
is far from the truth. In fact, the Committee is suggesting that with
the implementation of medical management techniques used in other
states, medical access could be expanded for injured employees and

their benefit reductions could be restored.

DIA response: While the Bureau criticizes the 1991 Act for
increasing the Burden on employees, the Bureau appears to laud a
proposal that would require employees to pay 20% of the cost of their
coverage.

Committee rebuttal: The Committee disagrees. The Committee
presented factual information about a program (State of
Washington) that is successful and coincidentally requires a 20
percent premium copay from all workers. Copays are common
method used (mostly in health insurance) to spread program costs
among groups of employees, but more importantly they are used to
make employees aware that they share at least part of the cost burden.
The auditee failed to mention in the response that several other factors
have contributed to the success of that program. The 1991 Reform
Act targets injured workers for direct benefit reductions. The state
of Washington 20 percent copay spreads costs and risk among all
was
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employees so injured workers’ get full benefits. It is like comparing
apples to oranges.
DIA response: The Bureau points out that the number of claims
(a term used by the Bureau throughout the report to describe
everything from requests for conciliations by employees, insurers or
third parties to first report of injuries by employees) filed at the DIA
rose dramatically between FY ’B9 and FY ’Ol and that premium rates
also grew during this period. However, the Reform Act went into
effect after the end of FY ’Ol. Since it’s passage, premium rates have
stabilized and claim filings have gone down substantially to where a
steady increase between 1985 and 1991 has been arrested and an
actual decrease in real numbers has occurred.
Committee rebuttal: The information referred to by the auditee is
background information and not related to the success or failure of
the 1991 reform. However, the Committee does not consider a 6.24%
rate increase (estimated to equal $lOO million in extra premiums for
business) stable. Although claim filings have been reduced, the
number of job reductions that have occurred in Massachusetts over
the last few years may have had as much to do with a reduction in
claims than the 1991 workers’ compensation reform. As an example,
between January of 1991 and January of 1992, employment in the
manufacturing, construction, transportation and public utilities
sectors in Massachusetts dropped by approximately 50,000 jobs. In
that regard, the Committee advises DIA that any future analysis of
workers’ compensation claims reductions include adjustments for the
thousands have jobs that have been lost in the Massachusetts economy
over the last five years.

DIA response: With respect to the assertion that insurers are
continuing to lose large amounts of money, preliminary calendar
year 1992 data indicated that the ratio of workers’ compensation
losses to premium has dropped well into the range of insurer
profitability (from 110% to about 70%). These ratios have not
reached this level in the last decade.

Committee rebuttal; According to information received by the
Committee (April 13, 1992 memo to the Insurance Commissioner
from the (WCRIB) Workers’ Compensation Rating and Inspection
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Bureau, the .70 loss ratio is preliminary and could be due to one time
events, such as reduction in reserves. In essence the memo conclude
that “.70 significantly understates the long term loss ratio’ and
“cannot be used to determine long term rates.” What is more telling
about this memo is that the residual market share continues to increase
(preliminary). According to the memo, in 1991, the 50.7% of the
workers’ compensation premiums were written in the residual market.
In 1992, it is estimated that 66% of the premiums were written in the
residual market. This reinforces the Committee’s contention that the
workers’ compensation system in Massachusetts could collapse.
DIA response: The Bureau’s notion that a political commitment

employers was sufficient to arrest premium rates is ill-informed.
After a six-month rate hearing insurers agreed to a 0% increase
for 1992 and a 6.24% increase for 1993. No commitment by the
Administration to employers could have resulted in insurer
withdrawal of a rate request if the insurance industry believed that
they could show in court that this request was justified. Again, the
new loss ratio figures seem to indicate that the insurers, in fact, did
not need an increase in 1992.
to

Committee rebuttal: The Committee disagrees with the auditee’s
response.

DIA response: There is no dispute that most workers’ compensation systems are ‘troubled’, as the Bureau describes. However,
the 1991 Reform Act has markedly improved the system in respect
to a number of important objective standards, such as decreases in
the numbers of first reports of injuries, requests for adjudication,
insurer losses and adjudication backlogs. Other states are using
Massachusetts as a model for their reforms.

Committee rebuttal: The Committee agrees that the 1991 reform
has brought some improvement to the workers’ compensation system.
However, we are not aware of other states using Massachusetts as
a model for reform.
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SECTION TWO; THE WORKERS’ COMPENSATION
TRUST FUND (WCTF)

DIA response: Records exist documenting WCTF claimants who
returned to work following successful vocational rehabilitation
programs.

Committee rebuttal: According to information received from DIA
in a memorandum dated December 16, 1992, no records exist
documenting the number of Section 65 cases that returned to work.
DIA response: OEVR and the WCTF have developed an internal

system for referral of Fund claimants. Within that system, claimants
are referred to private certified providers whose job it is to get the
employee back to work. This includes retraining, education, and job
placement.
Committee rebuttal: The intent of the Committee’s recommendation is that a formal relationship be developed with DET to refer
unemployed Section 65 workers for job placement.

DIA response: There is no formal written or oral testimony taken
at conference.

Committee rebuttal: The Committee recognizes that a conference
is an informal session but does not think its description of what occurs
at a conference suggests otherwise.
DIA response: In less than nine months, the WCTF has more than
three (3) clerks,
tripled its permanent staff, from 2 to 7 Positions
two (2) attorneys, an administrative assistant, and a manager. The
Fund has been able to add a medical component to its staffing needs.
We are now in the process of hiring two (2) full-time nurses to
continue medical case management. The WCTF also has the services
of a physician four (4) hours a week. There are presently
three (3) other temporary employees performing certain functions
that would be assigned to the accountant positions.

Committee rebuttal; The Committee does not dispute these
personnel figures. They are the same figures presented in the report.
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DIA response: The WCTF has contracted with a consultant to
perform an analysis of staffing needs. The WCTF has now hired a
claims adjuster to assist with the case management of Section 65
claimants.
Committee rebuttal: The Committee is pleased DIA is proceeding
with the implementation of the Committee’s recommendation.

DIA response: The WCTF has made great strides in instituting an
appropriate medical case management program given the unique
problems associated with the WCTF as an insurer. This is especially
true considering the unique problems associated with the WCTF as
an insurer. Unlike other insurers, WCTF has no relationship with
employers until after an injury has occurred (since such employers
are operating in violation of the law) making safety, risk and loss
management as well as standard claim and medical management
extremely difficult, if not impossible. Also, since the employer is
ultimately responsible for all expenditures any relationship that might
exist may be adverse in nature. Beginning in 1992, the WCTF
established formal written medical case management procedures. The
WCTF currently has the ability to review for the acuity of all health
care services. Once nurse staffing is in place (before ’94), WCTF plans
include the purchase of criteria standards. Part of the ongoing
program is to institute greater claimant contact and to closely monitor
each claimant’s medical and follow-up reports. This includes a
pharmaceutical program, pre-authorization, and follow-up reports.
Furthermore, utilization review is being expanded weekly. The WCTF
is well on its way to instituting a complete case management system.

Committee rebuttal: The Committee understands the “unique
problems the WCTF has as an insurer.” However, the Committee
reiterates its belief that the WCTF does not have an organized medical
case management program that assures that all treatment is appropriate and necessary.
DIA response: The WCTF has explored the possibility of working
with an HMD in order to control the medical case management more
effectively. However, it is now believed that this is not the most
effective manner of treatment. This is true for a number of reasons:
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(i) WCTF population is small (and unhealthy) making it
unattractive for HMO participation;
(ii) Need is statewide and would mean problems assuring numbers
of participants in a geographical area;
(iii) Prescription costs would be high.
(iv) Many medical costs are retrospective given the nature of the
WCTF.

Additionally, the WCTF has contacted a PPO in order to analyze
the benefits of this type of arrangement. A sample population of bills
have been sent out to see what savings could be incurred.
Committee rebuttal: The Committee is encouraged that the WCTF
is exploring alternative methods of managing the medical care of
claimants.
DIA response: The WCTF has purchased additional computer
hardware in order to enhance its management information
capabilities. Training of the staff has begun. The DIA Data Processing
unit is currently developing a financial software application for use

by the WCTF in debt collection. Additionally, the recently hired
consultant, as part of their operations review, will analyze the WCTF
management information system.
Committee rebuttal: The Committee is encouraged that DIA is
making strides in the development of a management information
system.

DIA response: There is no 99 day statutory maximum as indicated
by the Bureau. Some of the specific time-frames within the dispute
resolution process which have been in the Act for many years remain
unrealistic standards and should be extended by legislation to
conform to current experience.
Committee rebuttal: The specific time-frames within the dispute
resolution process add up to 99 days. DIA should file legislation to
extend the time-frames, if it finds them unrealistic.

DIA response: The debt addressed by the auditors consisted
entirely of debt from 1985-1991. A debt management system and
collection policy has been developed and is in operation. All debt has
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been billed and DIA has a debt collection provider under contract
pursuant to a statewide blanket agreement and to state comptroller
regulations.
Committee rebuttal: The Committee is encouraged that DIA is
already in the process of implementing the State Auditor’s recommendation that a more effective receivables collection policy be
implemented.

SECTION THREE: THE WORKERS’ COMPENSATION
TRUST FUND (WCTF)
The
Bureau inaccurately states that “by taking a
DIA response:
lump sum settlement the employee essentially gives up the right to
go back to work with that employer.” Rehire rights are maintained
but are subject to a presumption of disability from re-hire to the extent
of one month for every $l5OO received through lump sum settlement.
Committee rebuttal; The Committee stands by its comment that
“by taking a lump sum settlement the employee essentially gives up
the right to go back to work with the employer.” From a practical
standpoint, any substantial lump sum settlement with an employer
precludes going back to work with that employer. Prior to the 1991
reform an employee could immediately seek the old job back after
a lump sum. Now accepting a lump sum creates a presumption that
the worker is physically incapable of returning to work with the
employer.
DIA response: The insurance industry was not the only entity to
estimate savings from various portions of Chapter 398. Experts
utilized by the State Rating Bureau attributed about 15% in savings
to benefit reductions and about 19%to other changes wrought by the
bill.

Committee rebuttal: The Committee is pleased that other parties
agree that the 1991 reform is saving millions by reducing injured
employee benefits.
DIA response: It is extremely misleading to call Massachusetts
“one of the most anti-employee states in the country”, as the Bureau
does, because the changes provided in the 1991 Reform Act brought
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benefit levels in line with most other states and competitive with
neighboring states. Prior to the Reform Act, Massachusetts ranked
near the highest in almost every measure of benefit calculation. The
average benefit paid out per claim was more than twice the national
average. In addition, Massachusetts remains one of the only states
that requires insurers to pay many employee attorney fees. The MA
Act also;

requires insurers to pay interest to employees when payments
are required by an administrative judge;
(ii) allows annual COLAs to permanently and totally disabled
employees and dependent survivors;
(iii) allows up to ten years of weekly benefits for severely partially
disabled individuals; and
(iv) allows employee choice of medical provider.
(i)

Committee rebuttal: The Committee disagrees. Recent testimony
by the Massachusetts AFL-CIO before the Commerce and Labor
Committee indicates that the state of Massachusetts has the lowest
benefit standard in the nation as a percentage of weekly wage. The
facts remain. Chapter 398 lowered temporary total disability benefits
and partial disability benefits from 66% to 60% of the average weekly
wage. The Committee believes that injured workers should not be
punished with a reduction in benefits because the administration of
the Massachusetts workers’ compensation system is inefficient.
DIA response: The Bureau falsely characterizes as “expedient” the
reduction in benefits under Chapter 398. Prior to the reform act,
Massachusetts businesses were becoming increasingly unable to
compete with businesses in states with standard benefit levels. The
Weld/Cellucci bill was passed by substantial majorities in both the
House and the Senate. Its chief competitor was a measure filed by
two Democratic committee chairs which also severely cut benefits and
imposed greater restrictions on employee choice of benefits than the
Weld/Cellucci proposal. Only about half the savings proposed by the
recent reform resulted from benefit changes.
Committee rebuttal: The auditee notes in the response that
employees choose benefits. The Committee’s understanding is that
judges or conciliators determine benefits. The Committee also notes
that the auditee agrees in its response that the Weld/Cellucci proposal
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“severely cuts” benefits. The Committee believes that the Chapter 398
benefit cuts to injured workers were more Draconian than any other
proposal and account for 75-80 percent of reform savings.

DIA response:: The Bureau’s recommendation that the Senior
Judge implement a process monitoring the status of hearings
conceptually misses two points. First, there is no hearing backlog as
the Department’s definition of backlog has been defined as time
waiting for appearance before a judge. Operationally, the backlog of
cases awaiting assignment to a judge has been eliminated and at
various times there are inefficient numbers of cases queued up to
support assignment to a judge for a week of conferences. This
necessitates travel by judges to other regions for assignment. Second,
the status of hearings is and has been consistently monitored on a
weekly basis through a series of computer reports. Additionally,
Department regulations have been promulgated to address the
continual movement of cases to prevent backlog at different stages
of the proceedings.
Committee rebuttal: Changing the definition of backlog does not
eliminate them. The Committee finds it hard to believe that a hearing
backlog does not exist, especially in light of the dramatic reduction
in the case backlog at conference. The Committee would be interested
in investigating whether the time between conference and hearing has
increased, now that cases are assigned to the same judge through the
hearing process.
DIA response: Bureau recommendations relating to the requirement for workers’ compensation experience for judges, as well as
testing for the ability to produce timely decisions, was not required
by Chapter 398’s major reform of the appointment process which
substituted specific criteria that was previously non-existent. A
requirement for prior workers’ compensation experience for judges
was supported by the Administration and opposed by Commerce and
Labor Committee Chairpersons.

Committee rebuttal: The Committee believes that all judges should
have experience with workers’ compensation law.
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DIA response: The Administration believes that fraud contaminates the process and takes resources away from legitimately injured
workers who deserve to receive benefits quickly. Also, a great amount
of employee fraud involves the unnecessary extension of disability
periods. The Administration will not tolerate or condone any of this
activity.

Committee rebuttal: The Committee believes that this comment is
gratuitous on the part of the Department. The Committee does not
endorse fraudulent activity of any type and, in fact, did not have a
fraud-related finding in the report. However, the Committee believes
the interminable focus on fraudulent injured workers redirects energy
that could be better used implementing and testing innovative
worksite safety and medical cost containment programs that will
really save the system money. It is interesting that the Administration
is so verbally energetic in discussing fraud, but neither provides
investigative staff, medical cost containment staff, or other
investigative resources such as video equipment to the WCTF to police
its own claimants.

DIA response: In stating that “the employee that has a claim denied
has little financial risk in appealing the case” the Bureau appears to
be contradicting its earlier stated concern regarding the allegedly
onerous nature of the filing fee to appeal medical issues to hearing.
Committee rebuttal: The Committee did not use the word onerous.
The filing fee was discussed in the report as just another example of
why the Massachusetts workers’ compensation system is antiemployee.

DIA response: In respect to the provision of a “non-acrimonious
environment” between employers and employees, in addition to
mandatory conciliation established under the 1985 Act, the 1991
reform act provided an array of alternative dispute resolution
measures, including collective bargaining and voluntary mediation
and arbitration to an extent that is not known to exist in another state.
Committee rebuttal: The auditee’s response fails to mention that
in the paragraph of the report subsequent to the paragraph the auditee

70

SENATE

-

No. 1600

[May

is commenting on, the Committee noted the allowances in
Chapter 398 for alternative dispute resolution. The report noted the
utilization of 6 independent arbitrators and one instance of workers’
compensation benefits being collectively bargained. In that respect,
the Committee wonders what percent of claimants would ever be
beneficiaries of a collectively bargained alternative system.
DIA response; It is extremely unclear precisely how a multidisciplinary impartial physician panel is supposed to be integrated into
a pilot conciliation program as the Bureau suggests. There are
numerous administrative concerns the Bureau does not address, such
as

(i) how would the panels be scheduled?
(ii) who would pay for them?
(iii) whether the conciliator would decide the disciplines?
(iv) what would be the force of the conciliator’s findings?
Moreover, there is no apparent authority in the statute to conduct
such a program. Even if the authority existed, it is likely that
instituting such changes would cause significant delays in the time it
would take for an employee to appear before an administrative judge
in order for payment of benefits to be ordered. Finally, given that
there are presently some 33,000 conciliations scheduled each year, the
number of physicians required to fill these panels might equal nine
times the present number of impartial physicians under contract.
Committee rebuttal: The Committee disagrees with the auditee’s
response and suggests that this “can’t do” negative attitude is
symptomatic of the lack of real innovation in the recent reform and
is an example of why, in the long run, it will fail. It is not the job
of the Committee to submit fully implementable programs to the
government agencies it audits. Rather, the Committee tries to look
at how programs are working and make suggestions about how they
might work better. The Committee believes that using a multidisciplinary approach is more consistent to the overall needs of the
injured worker. This approach, which could include a myriad of
therapies and other non-physician support staff, would be extremely
useful to conciliators and judges in deciding the medical status of the
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worker, could take the pressure off physicians who are hesitant to act
as “sole” IMEs, and prevents fraud. Moreover, it could be fairer to
all parties.
DIA response: It is not true that reluctance to write in the voluntary
market is solely a function of rate adequacy. It is anticipated, for
several reasons, the direct assignment ofrisks out of the pool will lead
to increased voluntary writing. In addition, the recent rate stipulation
provided other pool depopulation devices aimed at pool deficit

reduction (e.g., loss sensitive rating plans, increased QLMP credits,
etc.). Any lingering reluctance to write in the voluntary market can
be attributed to insurers’ uneasiness in light of pre-Reform Act losses.
Committee rebuttal: The Committee does not believe the report
suggests that the size of the voluntary and residual markets is “solely”
based on rate adequacy. However, it does suggest there is a correlation
between rate adequacy and the size of these markets.
DIA response: The Workers’ Compensation Research Institute,
among others, interprets the Massachusetts medical costs better than
other states. With respect to the suggestion that the Massachusetts
fee schedule is too low, providing poor care and creating longer
periods of disability, it should be noted that this was addressed in
Chapter 398 which allows providers and insurers to agree on rates
higher than those set by the Rate Setting Commission. If low fees are
really costing insurers money, they may agree to higher fees. Some
insurers are doing just that both within and without the new PRO
provisions.
Committee rebuttal: The Committee believes that fees should not
be increased for some providers, as the law provides. These individual
provider rate increases would cause rationing of care for certain
workers. Some would have access to more providers than others. Fees
should be raised so all injured workers can access more quality
providers.

DIA response: As the Bureau indicates, the Lynch Ryan study on
medical access did not point to inadequate fees as the cause of lack
of access in treatment for workers’ compensation cases. Most of the
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paperwork and other problems pointed to by providers had nothing
to do with statutory or regulatory requirements. However the DOI
has promulgated PPO regulations and the DIA is putting forth
utilization review regulations. Both should foster increased efficiency
between insurers and providers, particularly when taken together with
the reform act’s provision of allowing carriers and providers to
negotiate fee levels. However, it is too soon to ascertain the effect of
these changes on either premiums or on medical access.
Committee rebuttal: The auditee is correct. The Committee
pointed to inadequate fees as one of the causes of the lack of access
in the treatment of workers’ compensation cases.
DIA response: It is not true, as the Bureau represents, that only
one insurer responded to the Division of Insurance’s request for 24hour pilot proposals. The DOI received nine written responses, some
more favorable than others. Those expressing interest were called, but
as yet no company has come forth with a proposal. A number of
respondents indicated that they might be interested if they could
require co-payments or deductibles. At present, this is allowed only
if agreed to pursuant to a collective bargaining agreement. Does the
Bureau endorse legislation requiring employee contribution to their
workers’s compensation medical coverage?
Committee rebuttal: The information the Committee was provided
about the number of responses to the 24-hour proposal is different
that what the auditee states. However, the Committee reiterates its
contention that the response (using either set of numbers) was less
than enthusiastic. The Committee does not make endorsements.

DIA response:: The Bureau’s review of the DIA Impartial
Physician list references certain percentages that are constantly being
updated. The ongoing recruitment of doctors has included a contract
with the University of Massachusetts Medical Center and a contract
in the process of being finalized with the Massachusetts General
Hospital. The original list of 203 doctors has been approximately
tripled to 553 doctors in the 9 months since implementation of the
law on July 1, 1992. That 4.3% of general surgeons are impartial
physicians, according to the Bureau’s numbers, is of no significance
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since the actual number of general surgeons on the impartial list is
more than adequate for the purpose of DIA examinations.
Additionally, the fact the impartial physicians are located in “less than
a third of our cities and towns” is misleading, as an impartial physician
in every community is not required. The Department is continuing
to recruit by appropriate specialty and is constantly scheduling
examinations with changing geographical distributions of new
doctors as they are recruited.
Committee rebuttal: The Committee reiterates its concern that not
enough impartial physicians are available in the major metropolitan
areas of the state and that, in general, not enough impartial specialty
physicians are available to injured workers. Although the law does
not require impartial physicians in all communities, the Committee
would hope that the Department would attempt to provide easy access
for injured workers.

*Based on the DIA response to the draft report, corrections,
changes or deletions were made. The original response to the
Committee by DIA referenced comments by page and line of the draft
report. Consequently, changes to the report necessitated by the DIA
response rendered further reference by page and line irrelevant. DIA
responses are grouped in the final report by report section.
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