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SENATE, May 25, 1993.

THOMAS F. BIRMINGHAM.

SENATE No. 1642

The committee on Ways and Means, to whom was committed the
Senate Bill providing for the delivery of state services in a fiscally
responsible manner (Senate, No. 1514), reports recommending that
the same ought to pass with an amendment, substituting a new draft
entitled “An Act requiring responsible decisions about privatizing
state services” (Senate, No. 1642).

For the committee,
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In the Year One Thousand Nine Hundred and Ninety-Three.

An Act requiring responsible decisions about privatizing state
SERVICES.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to regulate immediately the purchase
3 of services by state agencies, therefore it is hereby declared to be
4 an emergency law, necessary for the immediate preservation of
5 the public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The first paragraph of section 4A of chapter 7
2 of the General Laws, as appearing in section 8 of chapter 286 of
3 the acts of 1992, is hereby amended by insertig in the first sentence,
4 after the words “appointed by the governor”, the words: ; a
5 division of purchased services, within said department of
6 purchasing and general services, headed by an assistant
7 commissioner.

1 SECTION 2. Said chapter 7 is hereby further amended by
2 inserting after section 51, as appearing in the 1990 Official
3 Edition, the following sections:

5 Section 52. There shall be established within the department
6 of procurement and general services a division of purchased
7 services, in this and the following sections called the “division.”
8 The division shall have primary responsibility for the implemen-
-9 tation and coordination of an efficient and accountable system

10 of procurement, selection, pricing, contract administration,
11 program monitoring and evaluation, contract compliance and
12 post audit for any executive office established by chapters six A

DIVISION OF PURCHASED SERVICES
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13 and seven or any department, agency, board, commission or insti-
-14 tution within any such executive office, which procures or pays
15 for social service programs from providers.
16 For the purposes of sections fifty-two to fifty-eight, inclusive,
17 the term “social service program” shall mean any social, special
18 educational, mental health, mental retardation, habilitative,
19 rehabilitative, vocational, employment and training, or elder
20 services program or accommodations, purchased by a govern-
-21 mental unit, including any program provided pursuant to chapter
22 seventy-one B, but excluding any program or service which is
23 reimbursable under Title XIX of the Social Security Act; and the
24 term “governmental unit” shall mean the commonwealth, any
25 executive office or any department, agency, board, commission
26 or institution within any such executive office, or in the case of
27 prices for social services purchased pursuant to chapter seventy-
-28 one B, any school district or other political subdivision of the
29 commonwealth.
30 The division shall be headed by an assistant commissioner, who
31 shall be appointed by and serve at the pleasure of the secretary
32 of administration and finance, and who shall have administrative
33 responsibility for said division. The position shall be classified in
34 accordance with section forty-five of chapter thirty, and the salary
35 therefor shall be determined in accordance with section forty-
-36 six C of chapter thirty.
37 The division shall be comprised of such bureaus as may be
38 necessary to carry out the mission of the division, which may
39 include, but shall not be limited to: an audit bureau, a bureau of
40 database management and a bureau of program pricing, which
41 may be comprised of a unit for special education program pricing
42 and a unit for other social service programs. The assistant commis-
-43 sioner shall report annually to the house and senate committees
44 on ways and means on the activities and operations of the division,
45 including any recommendations for legislation. Said report shall
46 also summarize any findings, opinions and recommendations of
47 the social service policy advisory board established pursuant to
48 section fifty-three.
49 Section 53. There shall be a social service policy advisory
50 board consisting of the secretary of health and human services
51 or his designee, the secretary of elder affairs or his designee, the
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52 commissioner of education or his designee, arepresentative of the
53 Massachusetts Association of School Committees who shall be
54 selected by that organization, a representative of the Associated
55 Industries of Massachusetts who shall be selected by that
56 organization, a representative of the Massachusetts Association
57 of Approved Private Schools who shall be selected by that organi-
-58 zation, and twelve members to be appointed by the governor, one
59 of whom shall be a representative of a provider contracting with
60 one or more agencies within the executive office of health and
61 human services, one of whom shall be a representative of a
62 provider contracting with the executive office of elder affairs, one
63 of whom shall be a consumer of services provided by one or more
64 agencies within the executive office of health and human services,
65 one of whom shall be a consumer of services provided by an
66 agency contracting with the executive office of elder affairs, one
67 of whom shall be a representative of the Massachusetts
68 Superintendents of Schools Association or a special education
69 administrator for a city or town of the commonwealth, and one
70 of whom shall be a parent of a child with special education needs.
71 Each appointed member of said board shall be appointed for a
72 term of three years and may be reappointed; provided, that among
73 the initial appointed members, four shall be appointed for a term
74 of one year, four shall be appointed for a term of two years, and
75 four shall be appointed for a term of three years. The chairperson
76 of said board shall be selected by the governor and shall serve
77 in this function for a term of not more than one year.
78 Said board shall meet quarterly and shall make recommen-
-79 ations to the assistant commissioner on matters of policy of the
80 division. Except in the case of emergency regulations, at least
81 thirty days before the promulgation of any proposed regulation,
82 the assistant commissioner shall provide a copy thereof, together
83 with an explanatory statement, to said board. The assistant
84 commissioner shall give due consideration to comments on such
85 proposed regulation submitted by said board or any members
86 thereof.
87 Section 54. The division shall have the responsibility for
88 prescribing the methods to be used in determining the prices to
89 be reimbursed to providers of social service programs by govern-
-90 mental units. The methods prescribed by the division in deter-
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mining prices shall be fair, reasonable and adequate. All govern-
mental units shall pay the prices developed in accordance with
the methods prescribed by the division.

The division shall adopt regulations limiting the reimbursement
to providers for the salaries of their officers or managers to the
salary level in step seven of job group M-XII in the management
salary schedule in section forty-six C of chapter thirty.

The prices determined by the division of purchased services, or
pursuant to its methods, for programs pursuant to chapter
seventy-one B shall be set annually by the first Wednesday in
February for the next fiscal year. If said division fails to determine
said final annual prices on or before the first Wednesday in
February, said prices in effect shall continue to be in effect for
the next fiscal year. Program prices for programs approved under
chapter seventy-one B which are located outside of the Common-
wealth may be adjusted prospectively to account for rate or price
adjustments authorized by the host state’s rate setting body. In
addition, program prices may be adjusted prospectively to
account for unanticipated emergencies beyond the reasonable
control of the provider, or to reflect costs attributable to
extraordinary changes in volume, or to account for compliance
with federal or state statutory or local regulatory requirements
as determined by the division and pursuant to standards
developed by the division. No such price may be adjusted
retroactive to its effective date except to account for the results
of administrative reviews, if any, as provided in the regulations
of the division. Nothing herein shall preclude the division from
setting a price for a new program established for the first time
under said chapter seventy-one B, or individual or sole source
prices as provided in the regulations of the division after the first
Wednesday in February of any fiscal year.

The division shall submit an estimated rate of inflation for social
service programs to the secretary of administration and finance
annually by December first for consideration in the preparation
of the governor’s annual budget recommendation.

Any provider or governmental unit aggrieved by the division’s
action or failure to act with respect to the determination of a price
pursuant to the division’s pricing methods for a program pursuant
to chapter seventy-one B, and desiring a review of the final price
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determined, may file, pursuant to regulations promulgated by the
division, an appeal with the division of administrative law appeals
in accordance with the section four H of chapter seven. The
question on appeal of the decision of the division of purchased
services shall be whether said division, in taking the action
challenged by the aggrieved party, has properly applied its regu-
lations. This paragraph shall not be construed to confer a right
upon any aggrieved party to challenge, in a proceeding before the
division of administrative law appeals, the procedural or
substantive validity of any regulation of general applicability
promulgated by the division of purchased services. Any such
challenges shall be brought exclusively in the superior court
department in accordance with the provisions of chapter thirty A.
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Section 55. The division shall establish guidelines and
standards, consistent with generally accepted governmental
auditing standards, for independent financial and performance
audits of providers of social service programs and governmental
units purchasing programs. The division shall coordinate or
conduct audits of providers as needed to monitor compliance with
applicable fiscal policies. The division shall develop and
administer a uniform system of financial accounting, allocation,
reporting and auditing of providers which conforms to generally
accepted accounting principles and generally accepted govern-
mental auditing standards. The division may conduct desk reviews
and quality assurance reviews of provider financial statements and
their auditors’ reports and work papers. The disclosure of client
records by providers to auditors, including independent auditors,
as necessary to comply with state and federal audit requirements
shall not constitute an invasion of privacy, or otherwise be
grounds for civil or criminal penalty.
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Section 56. The assistant commissioner may, in accordance
with chapter thirty A, and after notice to the social service policy
advisory board, promulgate rules and regulations required to

develop, implement, administer and monitor the programs and
functions of the division.
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Section 57. All proposed regulations of the office for child care
licensing and the department of education, and any other licensing
or certification standards proposed by any executive office or any
department, agency, board, commission or institution within any
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169 such executive office relative to social service programs subject
170 to the provisions of sections fifty-two to fifty-six, shall be
171 forwarded to the division of purchased services with a statement
172 describing the anticipated financial impact of the regulations
173 fourteen days prior to publication of the notice of rulemaking
174 required under chapter thirty A.
175 Section 58. The division shall adopt regulations regulating
176 transactions between providers of social service programs and
177 related parties. Such regulations shall include but not be limited
178 to a requirement that all such transactions be disclosed in writing
179 in advance to the division and to the purchasing agency, either
180 of which may prohibit the transaction by written notice to the
181 provider. If after a hearing the division finds a violation of any
182 regulation adopted under this section, the division may order that
183 the contract be terminated, or may assess a civil penalty of not
184 more than two thousand dollars or ten percent of the amount
185 payable under the contract, whichever is greater, which the agency
186 shall withhold from payments otherwise due under the contract.
187 If the division determines that a provider has committed repeated
188 willful violations, it may debar the provider from further state
189 contracts for a period not exceeding five years.

191 Section 59. The general court hereby finds and declares that
192 using private contractors to provide public services formerly
193 provided by regular state employees does not always promote the
194 public interest. In order to ensure that citizens of the common-
-195 wealth receive high quality services at low cost, with due regard
196 for the needs of public and private workers, the general court finds
197 it necessary to regulate such privatization contracts as follows.
198 Section 60. As used in sections fifty-nine to sixty-two,
199 inclusive:
200 (a) “Agency” means any executive office, department, division,
201 board, commission or other office or officer in the executive
202 branch of the government of the commonwealth, and the Massa-
-203 chusetts Bay Transportation Authority.
204 (b) “Privatization contract” means any agreement or
205 combination of agreements by which a non-governmental person

PRIVATIZATION CONTRACTS
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or entity agrees with an agency to provide services, valued at one
hundred thousand dollars or more but not including legal or
management consulting services, which are substantially similar
to and in lieu of services theretofore provided, in whole or in part,
by regular employees of an agency. Any subsequent agreement,
including any agreement extending a privatization contract, is not
a privatization contract.
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Section 61. No agency shall make any privatization contract,
and no such contract shall be valid, unless the agency, in
consultation with the executive office for administration and
finance, first complies with each of the following requirements:
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(a) The agency shall prepare a specific written statement of the
services proposed to be the subject of the privatization contract,
including the specific quantity and standard of quality of the
subject services. The agency shall solicit competitive sealed bids
for the privatization contract based upon this statement. This
statement shall be a public record, shall be filed in the agency and
in the executive office for administration and finance, and shall
be transmitted to the state auditor for review pursuant to the next
section. The term of any privatization contract shall not exceed
five years. No amendment to a privatization contract during its
term shall have the purpose or effect of avoiding any requirement
of this section.
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(b) The statement required by the preceding subsection shall
include, for each position in which a bidder may employ any
person pursuant to the privatization contract, a statement of the
average private-sector wage as determined by the executive office
for administration and finance from data collected by the
department of employment and training and the division of
purchased services. Every bid for a privatization contract and
every privatization contract shall include provisions specifically
establishing the wage for each such position, which shall not be
less than such average private-sector wage. Every such bid and
contract shall also include provisions for the employer to pay not
less than a percentage, comparable to the percentage paid by the
commonwealth for state employees, of the costs of health insur-
ance plans for every employee employed for not less than twenty
hours per week pursuant to said contract. Said health insurance
plans shall satisfy the requirements of the fifth paragraph of
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section nine of chapter one hundred and eighteen F, and shall
cover the employee and the employee’s spouse and dependent
children. Any such employee who does not receive the wage so
established or such health insurance benefits, or who is dismissed,
demoted or otherwise prejudiced for initiating legal action
pursuant to this subsection, may, by a civil action in the superior
court, recover damages from the employer of three times the value
of his actual damages or five thousand dollars, whichever is
greater, and a reasonable attorney’s fee.

(c) Every privatization contract shall contain provisions
requiring the contractor to offer available employee positions
pursuant to the contract to qualified regular employees of the
agency whose state employment is terminated because of the
privatization contract.

(d) The agency shall prepare a comprehensive written estimate
of the costs of regular agency employees providing the subject
services in the most cost-efficient possible manner. For this
purpose, any employee organization may, at any time before the
certificate pursuant to subsection (g), propose amendments to
any relevant collective bargaining agreement to which it is a party.
Any such amendments shall take effect only if they are necessary
to reduce the cost estimate pursuant to this subsection below the
contract cost pursuant to subsection (f). This estimate shall remain
confidential until the agency has received all bids for the
privatization contract, at which time the estimate shall become
a public record, shall be filed in the agency and in the executive
office for administration and finance, and shall be transmitted to
the state auditor for review pursuant to the next section.

(e) After consulting any relevant employee organization, the
agency shall provide adequate resources for the purpose of
encouraging and assisting present agency employees to organize
and submit a bid to provide the subject services. The agency shall
consider any such employee bid on the same basis as all other bids.
An employee bid may be made as a joint venture with other
persons. Subclause (h) of clause twenty-sixth of section seven of
chapter four shall apply with respect to all employee bids. Sections
four, five and six of chapter two hundred and sixty-eight A shall
not apply to the activities of agency employees solely pursuant
to this subsection.
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(f) After soliciting and receiving bids, the agency shall publicly
designate the bidder to which it proposes to award the contract.
The agency shall prepare a comprehensive written analysis of the
contract cost based upon the designated bid, specifically including
the costs of transition from public to private operation, of
additional unemployment and retirement benefits, of monitoring
and otherwise administering contract performance, and of the
imputed rental of any state assets to be used by the designated
bidder in performing the contract.
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(g) The head of the agency and the commissioner of admin-
istration shall each certify to the state auditor in writing, stating
their reasons in detail, that:
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(1) they have complied with all provisions of this section and
of all other applicable laws;
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(2) the quality of the services to be provided by the designated
bidder is likely to satisfy the quality requirements of the statement
prepared pursuant to subsection (a), and to equal or exceed the
quality of services which could be provided by regular agency
employees pursuant to subsection (d);
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(3) the contract cost pursuant to subsection (f) will be less than
the estimated cost pursuant to subsection (d)
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(4) the designated bidder and its supervisory employees have
no record of substantial non-compliance withany relevant federal
or state regulatory statute, including but not limited to statutes
concerning labor relations, occupational safety and health, non-
discrimination and affirmative action, environmental protection
and conflicts of interest; and
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(5) the proposed privatization contract is otherwise in the
public interest.
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A copy of the proposed privatization contract shall accompany
the certificate transmitted to the state auditor.
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Section 62. (a) An agency shall not make any privatization
contract, and no such contract shall be valid, if within thirty days
after receiving the certificate required by the preceding section,
the state auditor notifies the agency of his objection. Any such
objection shall be in writing and shall state specifically the
auditor’s finding that the agency has failed to comply with one
or more requirements of the preceding section, including that the
state auditor finds incorrect, based on independent review of all
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323 the relevant facts, any of the findings required by subsection (g)
324 thereof.
325 (b) For the purpose of reviewing the agency’s compliance and
326 certificate pursuant to the preceding section, the auditor or his
327 designee may require by summons the attendance and testimony
328 under oath of witnesses and the production of books, papers and
329 other records relating to suchreview. All provisions of law relative
330 to summonses in civil cases, including the manner of service and
331 the compensation of witnesses who are not state employees, shall
332 apply to such summonses. Such summonses shall be enforced
333 pursuant to section ten of chapter two hundred and thirty-three.
334 (c) The state auditor may adopt regulations and prescribe
335 forms to carry out this and the preceding section.
336 (d) The objection of the state auditor pursuant to subsec-
-337 tion (a) shall be final and binding on the agency, unless the state
338 auditor thereafter withdraws the objection in writing, stating the
339 specific reasons, based upon a revised certificate by the agency
340 and by the commissioner of administration and upon the state
341 auditor’s review thereof.

1 SECTION 3. Section sof chapter 268 A of the General Laws,
2 as so appearing, is hereby amended by inserting after the word
3 “body,” in line 31, the following words: or
4 (f) a former state employee whose salary was not less than that
5 in step one of job group M-VII in the management salary schedule
6 in section forty-six C of chapter thirty, and who becomes an
7 officer or employee of a business organization which is or was
8 a party to any privatization contract as defined in section sixty
9 of chapter seven in which contract he participated as such state

10 employee, if he becomes such officer or employee while the
11 business organization is such a party or within one year after he
12 terminates his state employment, unless before the termination of
13 his state employment the governor determines in a writing filed
14 with the state ethics commission that such participation did not
15 significantly affect the terms or implementation of said contract.

1 SECTION 4. There shall be a commission on privatization
2 consisting of nine members, of whom three shall be appointed by
3 each of the governor, the president of the senate, and the speaker
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4 of the house of representatives. The commission shall examine the
5 successes and failures of privatization efforts in the common-
-6 wealth and elsewhere, the functioning of the provisions of this act,
7 and statutes enacted elsewhere on this and related subjects. The
8 commission may recommend appropriate legislation or changes
9 in the procedures of the executive branch. The commission shall

10 file its report with the clerks of the senate and house of repre-
-11 sentatives not later than July first, nineteen hundred and ninety-
-12 four.

1 SECTION 5. Sections fifty-nine to sixty-two, inclusive, of
2 chapter seven of the General Laws, added by section two of this
3 act, shall apply to all privatization contracts made after the
4 effective date of this act.

1 SECTION 6. Clause (f) of section five of chapter two hundred
2 and sixty-eight A of the General Laws, inserted by section three
3 of this act, shall apply to former state employees whose state
4 employment terminates after the effective date of this act.

1 SECTION 7. The remainder of this act shall take effect upon
2 its passage.
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