
SENATE, July 19, 1993.

The committee on Ways and Means, to whom was committed the
Senate Bill to further protect the environment (Senate, No. 1542),
reports recommending that the same ought to pass, with an
amendment, substituting a new draft entitled “An Act authorizing
forfeiture of assets used in the commission of environmental crimes”
(Senate, No. 1696).

For the committee,

THOMAS F. BIRMINGHAM.

SENATE No. 1696
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[JulySENATE No. 16962

In the Year One Thousand Nine Hundred and Ninety-Three

An Act authorizing forfeiture of assets used in the commission

OF ENVIRONMENTAL CRIMES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 21J the following chapter;

3
ENVIRONMENTAL FORFEITURE ACT.4

5 Section 1. For the purposes of this chapter, the words “envi-
-6 ronmental violation” shall mean the violation of any statute of
7 the Commonwealth or any regulation promulgated thereunder,
8 a major purpose of which is to prevent or minimize:
9 (a) pollution of the air, water, or land;

10 (b) alteration, taking, damage, or destruction of wetlands,
11 water, fish, wildlife, biota or wildlife habitat;
12 (c) the unlicensed, unpermitted or otherwise improper appli-
-13 cation, collection, containment, treatment, storage, transfer,
14 transport, discharge, dumping or disposal of any hazardous
15 material, pesticide, hazardous waste, solid waste, sewage or

16 septage; or
17 (d) risk of harm to human health, safety or welfare posed by

18 subsections (a) (b) or (c) of this section.
19 Section 2. (a) Where any environmental violation results in a

20 criminal conviction, the following property shall be subject to

21 forfeiture to the commonwealth and all property rights therein
22 shall be in the commonwealth;
23 (1) All conveyances and equipment, including but not limited
24 to motor vehicles, trailers, aircraft, or vessels, which are used in
25 the commission of the environmental violation.
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26 (2) All books, records, research, or other materials including
27 formulas, microfilm, computers, tapes and data which are used
28 to facilitate the environmental violation.
29 (3) All moneys, negotiable instruments, securities or other
30 things of valuefurnished by any person in exchange for the envi-
-31 ronmental violation; all proceeds traceable to such an exchange,
32 including real estate and any other thing of value; all moneys,
33 negotiable instruments, and securities used to facilitate the envi-
-34 ronmental violation, and all moneys, negotiable instruments and
35 securities derived from or realized through the commission of the
36 environmental violation, including monetary savings resulting
37 from failure to comply with the applicable statute or regulations
38 promulgated thereunder.
39 (4) All real property, including any right, title, and interest in
40 the whole of any lot or tract of land and any appurtenances or
41 improvements thereto, which is used primarily to commit or to
42 facilitate the environmental violation.
43 (5) All instrumentalities which are used in the commission of
44 the environmental violation.
45 (6) No forfeiture under this section shall extinguish a perfected
46 security interest held by a creditor in any conveyance, equipment
47 or real property at the time of the filing of the forfeiture action.
48 Any such security interest shall have priority over the claim of
49 the commonwealth under this section; provided, however, that
50 said creditor did not knowingly participate in, and has not been
51 criminally convicted of, the environmental violation which forms
52 the basis of the commonwealth’s claim for forfeiture.
53 (b) Property subject to forfeiture under subsection (a) shall,
54 upon motion of the attorney general or district attorney, be
55 declared forfeit by any court having jurisdiction over said property
56 or having final jurisdiction over any related criminal proceeding.
57 (c) The court shall order forfeiture of all conveyances and
58 equipment subject to the provisions of subparagraph (I) of
59 subsection (a) of this section and of all real property subject to
60 the provisions of subparagraphs (3) (4) or (5) of subsection (a) of
61 this section, except as follows:
62 (1) No conveyance used by any person as a common carrier
63 in the transaction of business as a common carrier shall be
64 forfeited unless it shall appear that the owner or other person in
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65 charge of such conveyance was a consenting party or privy to the
66 environmental violation.
67 (2) No conveyance, equipment or real property shall be
68 forfeited by reason ofany act or omission established by the owner
69 thereof to have been committed or omitted by any person other
70 than such owner while such conveyance, equipment or real
71 property was unlawfully in the possession of a person other than
72 the owner in violation of the criminal laws of the United States,
73 or of the Commonwealth, or of any state.
74 (3) No conveyance, equipment or real property shall be subject
75 to forfeiture unless the owner thereof knew or should have known
76 that such conveyance, equipment or real property was used in and
77 for the environmental violation. Proof that the conveyance,
78 equipment or real property was used in any manner or part to
79 commit or to facilitate the environmental violation on three or
80 more dates shall be prima facie evidence that the conveyance,
81 equipment or real property was used in and for any environmental
82 violation.
83 (d) Upon the issuance of any criminal complaint or indictment
84 for an environmental violation, the attorney general or the district
85 attorney may petition the superior court in the name of the
86 commonwealth in the nature of a proceeding in rem to order
87 forfeiture of a conveyance, equipment, real property, moneys or
88 other things of value subject to forfeiture under the provisions of
89 subsection (a). Such petition shall be filed in the court having
90 jurisdiction over said conveyance, equipment, real property,
91 moneys or other things of value or having final jurisdiction over
92 any related criminal proceeding. The court shall order the
93 commonwealth to give notice by certified or registered mail to the
94 owner of said conveyance, equipment, real property, moneys or

95 other things of value and to such other persons as appear to have
96 an interest therein, who may then join as parties to the
97 proceedings. Such forfeiture proceeding shall be deemed a civil
98 suit, and any party thereto shall be entitled to claim a jury trial.
99 In all such suits where the property is claimed by any person, other

100 than the commonwealth, the commonwealth shall have the
101 burden of proving by a preponderance of evidence that the
102 property is forfeitable pursuant to said section (a). The owner of
103 said conveyance, equipment or real property, or other person
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104 claiming thereunder shall have the burden of proof as to all
105 exceptions set forth in subsections (c) and (h). The court may stay
106 a forfeiture proceeding during the pendency of any related
107 criminal proceeding. In all such suits where there is a verdict of
108 forfeiture the court shall issue a final order which may modify
109 the verdict to protect the interests of innocent third parties, and
110 which shall provide for the disposition of said conveyance,
111 equipment, real property, moneys or other things of value by the
112 commonwealth or any subdivision thereof in any manner not
113 prohibited by law, including official use by an authorized law
114 enforcement or other public agency, or sale at public auction or
115 by competitive bidding. The proceeds of any such sale shall first
116 be used to pay the reasonable expenses of the forfeiture
117 proceedings, seizure, storage, maintenance of custody, advertis-
118 ing, and notice, and the balance thereof shall be distributed as
119 further provided in section two Y of chapter twenty-nine.
120 (e) Where any final order pursuant to subsection (d) of this
121 section is entered prior to conviction on the underlying criminal
122 complaint or indictment, such final order shall be effective upon
123 entry of a judgement of conviction. If the underlying criminal
124 complaint or indictment results in acquittal, any final order
125 pursuant to subsection (d) of this section shall be vacated, and
126 the issuing court shall issue a copy of the forfeiture order marked
127 “vacated” upon request.
128 (f) Any officer, department or agency having custody of any
129 property subject to forfeiture under this chapter of having
130 disposed of said property shall keep and maintain full and
131 complete records showing from whom it received said property,
132 under what authority it held or received or disposed of said
133 property, to whom it delivered said property, the date and manner
134 of destruction or disposition of said property, and the exact kinds,
135 quantities and forms of said property. These records shall be open
136 to inspection by all federal and state environmental law
137 enforcement agencies. Persons making final disposition or
138 destruction of said property under court order shall report, under
139 oath, to the court the exact circumstances of said disposition or
140 destruction.
141 (g) During the pendency of the forfeiture proceeding, the court
142 may issue any preliminary order or process as is necessary.
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including a temporary order of seizure, to secure or preserve the
property for which forfeiture is sought, to provide for its custody,
or to ensure that it is not used for the commission of environ-
mental violations. At the request of the Commonwealth, the court
may issue any such preliminary order ex parte. Whenever such
order is issued ex parte the court shall hold a hearing within
fourteen days to determine whether said order should remain in
effect, and shall direct the commonwealth to give notice of said
hearing to all persons who appear to have an interest therein.
Process for seizure of said property shall issue only upon a
showing of probable cause that said property is subject to the
provisions of subparagraph (1) (2) (3) (4) or (5) of subsection (a)
of this section and that there is probable cause to believe that said
property is being or will be used in the commission of an envi-
ronmental violation or may be dissipated during the pendency of
the proceedings. The application for process for seizure, and the
issuance, execution and return thereof shall be subject to the
provisions of chapter two hundred and seventy-six, so far as appli-
cable.
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162 (h) The owner of any real property which is the principal

domicile of the immediate family of the owner and which is subject
to forfeiture under this section may file a petition for homestead
exemption with the court having jurisdiction over such forfeiture.
The court may, in its discretion, allow the petition exempting from
forfeiture an amount allowed under section one of chapter one
hundred and eighty-eight. The value of the balance of said
principal domicile, if any, shall be forfeited as provided in this
section. Such homestead exemption may be acquired on only the
principal domicile for the benefit of the immediate family of the
owner.
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(i) A forfeiture proceeding affecting the title to real property
or the use and occupation thereof or the buildings thereon shall
not have any effect except against the parties thereto and persons
having actual notice thereof, until a memorandum containing the
names of the parties to such proceeding, the name of the town
where the affected real property lies, and a description of such
real property sufficiently accurate for identification is recorded
in the registry of deeds for the county or district where the real
property lies. At any time after a judgement on the merits, or after
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the discontinuance, dismissal or other final disposition is recorded
by the court having jurisdiction over such matter, the clerk of such
court shall issue a certificate of the fact of such judgement,
discontinuance, dismissal or other final disposition, and such
certificate shall be recorded in the registry in which the original
memorandum recorded pursuant to this section was filed.
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(j) Upon receipt of a forfeiture order, the attorney general or
district attorney who sought said order shall publish in at least
one newspaper of local and one of statewide distribution a
prominent notice thereof containing the name of the defendant
convicted of the environmental violation, the fine or sentence
imposed, the nature of the crime committed and the nature of the
property forfeited. The costs of publication shall be considered
an expense of the forfeiture proceeding.
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(k) No forfeiture under this chapter shall result in the forfeiture
of public assets.

196
197
198 Section 3. In all actions for civil penalties or injunctive relief

brought by the Attorney General and arising from any environ-
mental violation, ifthe court finds thatan environmental violation
has occurred, the attorney general may recover the costs of the
action including reasonable attorney’s and expert witness’ fees.
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1 SECTION 2. Chapter 29 of the General Laws is hereby
2 amended by adding the following new section:
3 Section 2X. There shall be established upon the books of the
4 Commonwealth a separate fund to be known as the Environ-
5 mental Prosecution Fund. Except as otherwise provided by
6 section six I of chapter twenty-one, sections two J, two K, and
7 two L of chapter twenty-nine, and such fines and penalties which
8 a court in its discretion may order to be credited to the Environ-
-9 mental Trust Fund pursuant to paragraph (iv) of subsection (c)
10 of chapter two hundred and thirty-six of the acts of nineteen
11 hundred and eighty-eight, the following shall be credited to the
12 Environmental Prosecution Fund:
13 (1) all civil penalties recovered by the attorney general in
14 actions filed for any environmental violation, except penalties
15 received pursuant to chapter twenty-one, chapter twenty-one C,
16 sections one hundred and forty-two A, one hundred and forty-
-17 two B, one hundred and forty-two K and one hundred and fifty A
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18 of chapter one hundred and eleven, sections forty and ninety of
19 chapter one hundred and thirty-one and section fourteen of
20 chapter one hundred and thirty-two B;
21 (2) all fines recovered by the attorney general or a district
22 attorney in criminal prosecutions for any environmental violation,
23 except fines recovered pursuant to chapter twenty-one, chapter
24 twenty-one C, sections one hundred and forty-two A, one
25 hundred and forty-two B, one hundred and forty-two K and one
26 hundred and fifty A of chapter one hundred and eleven, sections
27 forty and ninety of chapter one hundred and thirty-one and
28 section fourteen of chapter one hundred and thirty-two B;
29 (3) all attorney’s fees and costs recovered in an action brought
30 by the attorney general as authorized by section four of chapter
31 twenty-one K; and
32 (4) the proceeds of all forfeiture proceedings instituted by the
33 attorney general or a district attorney under section three of
34 chapter twenty-one K.
35 (b) The state treasurer shall receive, deposit, and invest all
36 monies transmitted to him under the provisions of this section in
37 such manner that will insure the highest interest rate available
38 consistent with the safety of said Fund.
39 (c) (1) An amount equal to thirty-five percent of the proceeds
40 of the Fund shall be made available, subject to appropriation, to
41 the secretary of the executive office of environmental affairs. The
42 remaining sixty-five percent of the Fund shall be made available,
43 subject to appropriation, to the attorney general. One-third of the
44 funds dispersed to the attorney general may be further disbursed
45 by him to the district attorneys and local law enforcement
46 agencies, including but not limited to local police and fire
47 departments, boards of health, and conservation commissions,
48 involved in the investigation and prosecution of environmental
49 violations.
50 (2) All proceeds of the Fund shall be expended to defray the
51 costs of environmental law enforcement including legal and
52 technical training for environmental attorneys, paralegals, law
53 enforcement personnel, and personnel within the executive office
54 of environmental affairs and its agencies; technical equipment;
55 expert consultants and witnesses; matching funds to obtain federal
56 grants; salaries of attorneys, paralegals, law enforcement
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57 personnel whose duties are primarily devoted to enforcement of
58 environmental laws, and personnel within the executive office of
59 environmental affairs and its agencies; the costs of environmental
60 investigations; and pollution prevention by state and local govern-
-61 ment agencies.
62 (3) The secretary of the executive office of environmental
63 affairs and the attorney general shall each annually file a report
64 with the house and senate committees on ways and means
65 detailing the manner of expenditure of appropriations from the
66 Fund in the preceding fiscal year.
67 (d) (1) Notwithstanding the provisions of any law to the
68 contrary, any county, city or town may establish a local environ-
-69 mental law enforcement fund, of which the treasurer shall be the
70 custodian. The principle and interest of said local environmental
71 law enforcement fund shall be expended without further appro-
-72 priation for the purposes set forth in subsection (c) (2) of this
73 section, but only with the written approval of the mayor in cities,
74 or city manager in Plan E cities, or the selectmen in towns, or
75 the town manager in towns which have adopted the town manager
76 form of government. The city auditor or town accountant shall
77 submit annually a report of said local environmental enforcement
78 fund to the mayor, city council, city manager, board of selectmen,
79 or town manager for their review and a copy of said report shall
80 be submitted to the director of the bureau of accounts and shall
81 be made available to the attorney general on demand.
82 (2) Any local law enforcement agency which applies to the
83 attorney general for funds pursuant to subsection (c) (1) of this
84 section shall, as a condition precedent to receipt of such funds,
85 have established a local environmental law enforcement fund
86 pursuant to this subsection (d). All funds disbursed by the attorney
87 general to any local law enforcement agency pursuant to
88 subsection (c) (1) of this section shall be deposited by the treasurer
89 into the local law enforcement fund for the county, city, or town
90 in which said agency is located.
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