
HOUSE No. 1385
By Mr. Benson of Greenfield, petition of William D. Benson, Chris-

topher J. Hodgkins, Stephen W. Doran and Jonathan L. Healy for
legislation to promote small power production and cogeneration.
Energy.

In the Year One Thousand Nine Hundred and Eighty-Four
i

An Act to promote small power production and co-generation.

1 Whereas, the deferred operation of this Act would tend to defeat
2 its purpose, it is declared to be an emergency law, necessary for the
3 immediate protection of the public health, safety and welfare, and
4 shall take effect immediately upon enactment.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Declaration of Purpose. It is hereby declared
2 that, for the benefit of the people of the Commonwealth, the
3 production of energy from co-generation facilities, small power
4 producers (especially small hydro facilities) and other alternate
5 energy production facilities is deemed to be the policy of this
6 Commonwealth. Production of energy from such facilities pro-
-7 vides significant economic and environmental benefits over con-
-8 tinued reliance on conventional modes of generation, especially
9 those dependent on consumption of expensive fossil fuels.

10 It is the purpose of this Act to provide a stable regulatory and
H economic climate in order to aid in the development of as many

l'2 small power production, co-generation and other alternate energy
13 facilities as financially and environmentally practical, all to the
14 public benefit and good, to the extent and in the manner provided
15- herein.
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1 SEC TION 2. Section 2 of Chapter 164 of the General Laws, as
2 most recently amended by Section lofChapter 860 of the Acts of
3 1973 is hereby amended by adding the following new definitions:
4 “Alternative Energy Producer'' any solar, wind turbine facility,
5 waste management or resource recovery facility, refuse-derived
6 fuel or wood burning facility, or water-powered facility together
7 with any related facilities located at the same project site, with an
8 electric-generating capacity of up to eighty megawattts which pro-
-9 duces electricity for industrial, commercial or residential purposes
10 and which is operated or owned by any individual, firm, co-part-

I 1 nership, corporation, company, association, municipality or joint
12 stock association (or the trustee, receiver, assignee, lessee or per-
-13 sonal representative thereof) who or which is not primarily en-
-14 gaged in the business of producing or selling electricity other than
15 electricity sold solely from alternate energy production facilities,
16 and who or which does not sell electricity to residential users other
17 than tenants of the owner or operator of the facility, gas or useful
18 thermal energy.
19 “Congeneration facility any facility with an electric generating
20 capacity of up to eighty megawatts, together with any related
21 facilities located at the same project site, which is fueled by coal,
22 gas, wood, alcohol, solid wastes, refuse-derived fuel, water or oil,
23 to the extent any such oil fuel facility was fueled by oil prior to the
24 effective date of this article and there is no increase in the amount
25 of oil used at the facility or to the extent oil is used as a backup tuel
26 for such facility, and which simultaneously or sequentially pro-
-27 duces either electricity or shaft horsepower and useful thermal
28 energy sold solely from cogeneration facilities.
29 “Smallpower production facility any electrical generating unit
30 which (i) produces electric energy solely by the use. as its primary
31 energy source, of biomass, waste, wind, wood, geothermal, solar
32 energy, or any combination thereof, and (ii) has a power produc-
-33 tion capacity not greater than fifteen megawatts (including all HU
34 facilities located at the same site.)
35 "Small hydro facility", any (i) hydroelectric facility of up to

36 eighty megawatts at an existing dam, together with any related
37 facilities at the same project site, of (ii) any hydroelectric facility of
38 up to two and one half megawatts that requires the construction ot
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a new dam, together with any related facilities located at the same
project site.

39
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“Related facilities”, any land, work, system, building, improve-
ment, instrumentality or thing necessary or convenient to the
construction, completion or operation of any co-generation, alter-
nate energy production, small hydro facility or other small power
producer and includes also such transmission or distribution facili-
ties as may be necessary to conduct electricity, gas or other useful
thermal energy for uses located at or near a project site.

41
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SECTION 3. Section I of said chapter 164 is hereby further
amended by adding after “gas” in line 5 of the definition of “Elec-
tric company”: , but electric company shall not mean an Alterna-
tive energy producer.

I
1
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SECTION 4. Nothing herein shall be construed to exempt any
co-generation facility, small power production facility, small hy-
dro facility or alternate energy production facility from meeting
any applicable requirement of federal law.

2
3
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SECTION 5. Chapter 164 of the General Laws is hereby
amended by adding after section ninety-four G the following new
section.

I
2
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Section 94H. (a) Any Alternative energy producer shall be ex-
empt from regulation by the department except as provided in this
section, section 83, and except as provided in any regulations
adopted pursuant to the Public Utility Regulatory Policies Act of
1978. The department may exempt an Alternative energy producer
from any requirement of chapter 164, or any regulations issued
pursuant thereto, if the department finds that such action is neces-
sary to promote the development and operation of cogeneration,
small hydro or other small power production facilities in the
commonwealth.
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li
i4 (b) On written petition of any Alternative energy producer ag-

grieved by the refusal or neglect of any electric company to inter-
connect with its facility and to purchase electricity generated at
such facility at reasonable rates and upon reasonable terms and
conditions, the department shall after notice and public hearing.
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I

19 issue an order within 6 months of receipt of such petition directing
20 said electric company to interconnect with the petitioner and to
21 purchase electricity generated at the petitioner’s facility at such rates
22 and upon such terms and conditions as are just and reasonable;
23 provided, however, that no such order shall provide for a purchase
24 rate which exceeds the incremental cost to the electric company of
25 alternative electric energy. The department shall ensure that such
26 rates and terms and conditions shall (i) be just and reasonable to
27 the electric consumers of the electric company, and in the public
28 interest, (ii) not discriminate against alternative energy producers,
29 (iii) not have an unreasonable adverse effect on the adequacy or
30 reliability of the electric company’s service, (iv) provide for safety
31 and operating requirements reasonably necessary to protect elec-
-32 trie company customers and employees and electric company sys-
-33 terns, facilities and equipment, and (v) take into account the inter-
-34 est of the public in adequate and reliable electric service, conserva-
-35 tion of natural resources and efficient use of energy.

1 SECTION 6. Section 94A of chapter 164 of the GeneralLaws is
2 hereby amended by adding the following sentence at the end ofthe
3 definition of “electric company”; —ln no event shall an Alterna-
-4 live energy producer be deemed an electric company for the pur-
-5 pose of this section, provided however, that this section shall not
6 affect the jurisdiction of the council, as provided in section 691/2,
7 over a hydro generating facility.

1 SECTION 7. Section 94A of chapter 164 of the General Laws,
2 as amended by section I of chapter 400 of the Acts of 1941, is
3 hereby further amended by adding the following after “electricity"
4 in line 13: or as affecting a contract for the purchase of electricity
5 from a qualifying cogenerator or a qualifying smallpower produc-
-6 er as defined in the Public Utility Regulatory Policies Act of 1978
7 or from an Alternative energy producer, as defined in this act.

1 SECTION 8. Chapter 83 of chapter 164 of the General Laws is

2 hereby amended by inserting after “business” in line 18 the follow-
-3 ing:-
4 ,

qualifying cogenerators and qualifying small power producers,
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as defined in the Public Utility Regulatory Policies Act of 1978 and
alternative energy producers.

5
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; and provided further, that no order shall be issued directing or
requiring a qualifying cogenerator or qualifying small power pro-
ducers as defined in the Public Regulatory Policies Act of 1978
which does not engage in retail sales to an Alternative energy
producer to supply the petitioner with electricity.
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SECTION 9. Paragraph 1 of section 92 of chapter 164 of the
General Laws is hereby amended by adding the following after
“corporation” in line 13: in construing sections seventy, seventy-
one, seventy-four to eighty-three, one hundred and five, and one
hundred and six, one hundred and nine, one hundred and twelve to
one hundred and fourteen, inclusive, one hundred and sixteen, one
hundred and seventeen, one hundred and nineteen, one hundred
and twenty, one hundred and twenty-one, one hundred and twenty-
three to one hundred and twenty-seven, inclusive, unless the
context otherwise requires, the terms “corporation”, “gas com-
pany” and “electric company” shall include all persons, firms,
associations, and private corporations which own or operate
works or a distributing plant for the manufacture and sale or
distribution and sale of gas for heating and illuminating purposes,
or of electricity, within the commonwealth; and in construing
sections ninety-four 1, one hundred and three, one hundred and
five, one hundred and nine, one hundred and twelve to one
hundred and fourteen, inclusive, one hundred and sixteen, one
hundred and seventeen, one hundred and twenty, one hundred and
twenty-one, and one hundred and twenty-three to one hundred and
twenty-seven, inclusive, the terms “corporation”, “gas company”
and “electric company” shall include municipal lighting plants.
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SECTION 10. Chapter 164 of the General Laws is hereby
amended by adding the following new section after section 94H,
added earlier in this act;

I" 2
*l3

4 Section 941. Conservation of energy. I. It is hereby declared to
be the policy of this state that it is in the public interest to encourage
the development of alternate energy production facilities and the
development ofco-generation facilities and small hydro facilities in
order to conserve our finite and expensive energy resources and to
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I

9 provide for their most efficient utilization. In furtherance of this
10 declared policy, the department shall encourage the promotion of
1 I co-generation, small hydro, small power and alternate energy pro-
-12 duction facilities. The department shall require any electric corpo-
-13 ration or steam corporation (a) to enter into long-term contracts to
14 purchase or wheel electricity or useful thermal energy from (either
15 an) any alternate energy production (facility), small hydro or (a)
16 co-generation facility under such terms and conditions as the
17 commission shall find just and economically reasonable to the
18 corporation’s ratepayers, non-discriminatory to co-generators,
19 small hydro producers and alternate energy producers, and further
20 the public policy set forth herein; provided, however, the commis-
-21 sion shall establish a minimum sales price for such purchased
22 electricity from any such facility developed on or after nineteen
23 hundred eighty-two of at least six cents per kilowatt hour for each
24 utility, which sales price shall be subject to periodic revision by the
25 department to reflect increases in the cost of utility generated
26 electricity, and (b) to provide supplemental or back-up power to
27 (either an) any alternate energy production (facility), small hydro
28 or (a) co-generation facility on a non-discriminatory basis and at
29 just and reasonable rates; provided however, that nothing con-
-30 tained in this section shall require any such electric or steam
3 I corporation to construct any additional facilities for such purposes
32 unless such facilities are paid for in full by the owner or operator of
33 the co-generation (facility), small power, small hydro or alternate
34 energy production facility.

1 SECTION I I. The provisions of this act are severable, and if
2 any section or part of any section of this act shall be adjudged

3 invalid or held unconstitutional by any court of competent juris-
-4 diction, such judgement or decision shall not affect or impairany
5 other section or part of any other section unless inseparable from,
6 the section or part adjudged invalid, but shall be confined in its

7 operations to that section or part directly involved in the contro-
ls versy on which such judgement shall have been rendered.
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