
HOUSE No. 2026
By Mr. Piro of Somerville, petition of the Associated General

Contractors of Massachusetts, Inc., and Vincent J. Piro for legislation
to establish a fair and equitable prequalification procedure. State
Administration.

�
In the Year One Thousand Nine Hundred and Eighty-Four

An Act to insure a fair and equitable prequalification
PROCEDURE.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Hereby strike out Section 44D of Chapter 149 of the General
2 Laws and insert in place thereof the following:
3 Section 44D. (1) Every bid submitted for a contract subject to
4 section forty-four A shall be accompanied by a copy of a certificate
5 of eligibility issued by the deputy commissioner showing that the
6 bidder has the classification and capacity rating to perform the
7 work required. The bid shall also be accompanied by an update
8 statement in such form as the deputy commissioner shall prescribe.
9 A blank copy of such form shall be furnished by the awarding

10 authority to every person or business entity requesting a copy. The
11 update form shall provide space for information regarding all
12 projects completed by the bidder since the date of certification of
13 eligibility, all projects which the bidder currently has under
14 contract including percentage of work on such projects not
l5 completed, the names and qualifications of the personnel who will
16 have supervisory responsibility for the performance of the contract,
17 any significant changes in the bidders’financial position or business
18 organization since the date of certification of eligibility, and such
19 other relevant information as the deputy commissioner shall
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20 prescribe. Any bid submitted without the appropriate certificate
21 and update statement shall be invalid.
22 (2) The division of capital planning and operations shall accept
23 applications for certification in such form as the deputy commis-
-24 sioner shall prescribe, signed by the applicant under penalties of
25 perjury, supplying information concerning the applicant’s form or
26 organization, its principals and key personnel; the applicant’s
27 experience on public and private construction projects over the past
28 five years or on the twenty projects most recently completed; all
29 legal or administrative proceedings currently pending against the
30 applicant or concluded adversely to the applicant within the five
31 years which relate to the procurement or performance of any public
32 or private construction contract; and such other information as the
33 deputy commissioner shall deem relevant to the determination of
34 the applicant’s qualifications and responsibility. The application
35 shall include a statement of financial condition prepared by a
36 certified public accountant which shall contain information
37 concerning the applicant’s current assets and liabilities, plant and
38 equipment; bank and credit references, bonding company and
39 maximum bonding capacity; and such other information as the
40 deputy commissioner shall deem relevant to an evaluation of the
41 applicant’s financial capacity and responsibility. The information
42 contained in the application shall be current at the time of filing;
43 provided, however, that the statement of financial condition shall
44 pertain to the applicant’s most recent, completed fiscal year. Any
45 materially false statement in the application or update statement
46 may, in the discretion of the awarding authority, result in
47 termination of any contract awarded the applicant by the awarding
48 authority, and shall constitute cause for debarring the applicant
49 from future public work as provided in section forty-four C.
50 Applications and evaluations shall not be public records as defined
51 in section seven of chapter four and shall not be open to public
52 inspection.
53 (3) The division of capital planning and operations shall evaluate
54 every applicant on the basis of theapplication and on relevant past
55 performance according to procedures and criteria which the deputy
56 commissioner shall prescribe by regulations or guidelines. Such
57 criteria shall include the following: the record of the applicant’s
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performance including, where available, written evaluations of the
applicant’s performance on public and private jobs over the past
five years; the applicant’s prior experience on projects of various
size and type; the experience and qualifications of supervisory
personnel; the maximum amount of work the applicant is capable
of undertaking as demonstrated by the applicant’s financial
condition, bonding capacity, size of previous projects, and present
and anticipated work commitments; and any otherrelevant criteria
which the deputy commissioner may prescribe. The regulations and
guidelines shall provide that, to the extent possible, the criteria
considered shall be assigned separate designated numerical values
and weights, and the applicant shall be assigned an overall
numerical rating on the basis of all criteria. The applicant shall
indicate among categories established by the deputy commissioner
the classes of work and aggregate amount of work for which he
wishes to be certified. The division of capital planning and
operations shall issue a certificate as warranted by the evaluation
which shall be effective for one year from the date issued, showing
the classes of work and aggregate amount of work on which the
applicant is eligible to bid.
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(4) The division of capital planning and operations shall
promptly notify an applicant of the issuance or denial of certifi-
cation, and of the reasons for denial. An applicant notified of
ineligibility may, within five business days, submit further
information to the division of capital planning and operations with
a request for reconsideration.
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84 (5) Any applicant aggrieved by a determination of ineligibility

may appeal in writing to the commissioner of laborand industries
within two business days of receipt of final notice thereof. The
commissioner of labor and industries shall investigate the matter
and shall issue a written ruling affirming or reversing the
determination of ineligibility within 20 business days of receipt of
the appeal. The commissioner of labor and industries may hold a
hearing at which all parties may appear, in person or by counsel,
and present evidence. If the commissioner of labor and industries
reverses such determination s/he shall immediately direct the
certification of the aggrieved applicant. Either the deputy commis-
sioner of the division of capital planning and operations or the
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96 aggrieved applicant may seek remedies at law
97 (6) In determining who is the lowest responsible and eligible
98 bidder as required in section forty-four A (2), the awarding
99 authority shall consider the information submitted by the bidder in

100 the update statement, as well as any further information bearing
101 upon the bidder’s skill, ability and integrity. If the awarding
102 authority determines that the low bidder is not responsible and
103 eligible, theawarding authority shall reject the bidder and evaluate
104 the next low bidder in accordance with this section; the awarding
105 authority shall give notice of such action to the division of capital
106 planning and operations.
107 (7) The provisions of this section do not apply to sub-bidders.
108 (8) The deputy commissioner may issue such rules, regulations,
109 orders, guidelines and policies as deemed necessary or expedient to
110 effectuate the purposes of this section.


