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By Mr. Nagle of Northampton, petition of William P. Nagle, Jr., for

legislation to clarify the pesticide control laws of the Commonwealth.
Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Eighty-Four

An Act amending and clarifying the Massachusetts pesticide

act.

Be it enacted by the Senate and House ofRepresentatives in Genera!
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 2ofchapter 1328 of the General Laws, as
appearing in section 3 of Chapter 3 of the Acts of 1978, is hereby

3 amended by adding after the words “restricted use” in the
4 definition of “Certified Applicator” the words: or pesticides
5 whose uses or distribution are further restricted by regulations
6 adopted by the department.

1 SECTION 2. The definition “Private Applicator” in said
2 Section 2, as so appearing, is hereby amended by inserting afterthe
3 words “restricted use” the words: or pesticides whose uses or
4 distribution are further restricted by regulations adopted by the
5 department.

1 SECTION 3. The definition “Commercial Applicator” in said
2 section 2, as so appearing is hereby amended by adding after the
3 words “restricted use” the words: or pesticides whose uses or
4 distribution are further restricted by regulations adopted by the
5 department.

1 SECTION 4. The definition “Distribution” or “Distribute” in
2 said section 2, as so appearing, is hereby amended by adding after
3 the word “receive” the words; for sale or redistribution.
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1 SECTIONS. Said section 2as so appearing is hereby amended
2 by inserting before the definition “Under the direct supervision of
3 a certified applicator”, the following definition: “To Use Any
4 Registered Pesticide in a Manner Inconsistent With Its Labeling”,
5 means to use any registered pesticide in a manner not permitted by
6 the labeling; provided, that the term shall not include:

(1) applying a pesticide in any dosage, concentration, or
8 frequently less than that specified on the labeling.
9 (2) applying a pesticide against any target pest specified on the

10 labeling, unless the Administrator has required that the labeling
I 1 specifically states that the pesticide may be used only for the pests
12 specified on the labeling after the Administrator has determined
13 that the use of the pesticide against other pests would cause an
14 unreasonable adverse effect on the environment.
15 (3) employing any method of application not prohibited by the
16 labeling, or
17 (4) mixing a pesticide or pesticides with a fertilizer when such
18 mixture is not prohibited by the labeling.

1 SECTION 6. Said section 2, as so appearing, is hereby amend-
-2 ed by inserting after the definition “Unreasonable adverse effects
3 on the environment”, the following definition; “Use of a
4 Pesticides”, shall mean any act of handling a pesticide, releasing of
5 a pesticide, or exposing of man or the environment to a pesticide,
6 including but not limited to;

(a) Application of a pesticide including mixing or loading ot
8 equipment and supervisory action on or near the area of applica-
-9 tion.

10 (b) Storage actions relative to pesticides and pesticide con-
-1 1 tainers carried out or supervised by an applicator.
12 (c) Disposal actions relative to pesticides and pesticide con-
-13 tainers carried out or supervised by an applicator.
14 (d) Transportation actions relative to pesticides and pesticide
15 containers except those by carriers and dealers.

1 SECTION 7. The second paragraph of section 3of said chapter
2 13213, as so appearing, is hereby amended by striking out the lirst
3 sentenceand inserting in place thereof thefollowing twosentences: -
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4 Members of the board shall receive travel and other necessary
5 expenses incurred in the performance of their official duties. In
6 addition, the gubernatorial appointees shall receive fifty dollars
7 for each day or portion thereof spent in the performance of said
8 duties.

1 SECTION 8. The fourth paragraph of section 3, as so appear-
-2 ing is hereby amended by striking out the second and third
3 sentences and adding the following sentence; The board may,
4 by vote of majority of its members then in office, adopt, amend or
5 repeal rules and regulations for the conduct of its business.

1 SECTION 9. The second paragraph ofsection 6of said chapter
2 1328, as so appearing, is hereby amended by adding after the
3 words “restricted use” the words; —or pesticides whose uses or
4 distribution are further restricted by regulations adopted by the
5 department.

1 SECTION 10. Section 6, as so appearing, is hereby amended
2 by striking out the fourth and sixth paragraphs and inserting after
3 the third paragraph the following paragraph: -

4 No person shall distribute any pesticide unless it is the regis-
-5 trant’s or the producer’s container which has not been damaged,
6 opened, deteriorated or is unsafe due to design. This prohibition
7 shall not apply to therepackaging of pesticides because of damage
8 in transit so long as the repackaging results in safe and sound
9 packaging. These prohibitions shall not preclude distribution of

10 undamaged, unopened and undeterioriated individually labeled
11 containers from shipping containers, or containers from which an
12 official state or federal agency sample has been taken in carrying
13 out the responsibilities of their respective laws.

1 SECTION 11. The seventh paragraph of said section 6, as so
2 appearing, is hereby amended by striking out everything after
3 word “thereunder” and placing a period after the word “there-

-4 under”, and adding the following new paragraph after said seventh
5 paragraph;
6 No person shall add any substance to, or take any substance
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7 from a pesticide in a manner that may defeat the purposes of this
8 chapter or regulations adopted thereunder.

1 SECTION 12. Said section 6, as so appearing, is hereby
2 amended by striking out the eighth paragraph and inserting in
3 place thereof the following paragraph;
4 No person shall distribute, dispose of, discard, store or use a
5 pesticide or pesticide container in such a manner as to cause of
6 which is likely to cause an unreasonable adverse effect on the

environment.

1 SECTION 13. Said section 6A, as so appearing, is hereby
2 amended by adding the following paragraph;
3 No person shall use for hire on land not owned, leased or
4 otherwise controlled by said person or his employer a pesticide
5 that has been classified by the subcommittee as being for general
6 use unless he is an appropriately licensed applicator.

1 SECTION 14. Section 7 of chapter 1328, as so appearing, is
2 hereby amended by striking out the second paragraph and
3 inserting in place thereof the following paragraphs: -

4 Any person may apply to the department for the registration of
5 a pesticide or pesticide use. Each applicant for the registration ofa
6 pesticide shall annually file with the department an application
7 providing thereon such information as the subcommittee may
8 require which is necessary for the subcommittee to determine
9 whether, or how, the pesticide should be registered.

10 In submitting information required by this section or elsewhere
I 1 in this chapter and in regulations promulgated under this chapter
12 the applicant may (I) clearly mark any portions thereof which in
13 his opinion are trade secrets or commercial or financial informa-
-14 tion and (2) submit such marked material separately from other
15 material required to be submitted.
16 Notwithstanding any other provisions of the General Laws orof
1 7 this chapter or regulations promulgated under either, the depart-
-18 ment shall not make public any information privileged or confi-
-19 dential, which contains or relates to trade secrets or commercial or
20 financial information obtained from a person, except that,
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21 information acquired by authorization of this chapter may be
22 revealed to the Board.
23 If the department or board proposes to release for inspection
24 information which the applicant or registrant believes to be
25 protected from disclosure under paragraph four of this section it
26 shall notify the applicant or registrant, in writing by certified mail.
27 The department or board shall not thereafter make available for
28 inspection such data until thirty days after receipt of the notice by
29 the applicant or registrant. During this period, the applicant or
30 registrant may institute an action in an appropriate court for a
31 declaratory judgement as to whether such information is subject to
32 protection under paragraph 4.
33 Information otherwise protected from disclosure to the public
34 under paragraph four of this section may be disclosed to con-
-35 tractors if such disclosure is necessary for the satisfactory per-
-36 formance by the contractor of a contract with the Commonwealth
37 for the performance of work in connection with this chapter, and
38 the release to such contractors shall be under such conditions the
39 department shall by regulation require. The department shall
40 require as a condition to disclosure of information under this
41 paragraph that the person receiving it take such security pre-
-42 cautions respecting the information as the department shall by
43 regulations require. Any officer or employee of the Common-
-44 wealth of Massachusetts who by virtue of such employment or
45 official position, has obtained possession of, or has access to,
46 material the disclosure of which is prohibited by paragraph four of
47 this section, and who willfully discloses the material in a manner
48 and to any person not entitled to receive it, or who uses
49 information so obtained in his private activities or for his personal
50 benefit or enrichment, shall be punished by a fine for not more
51 than ten thousand dollars or by imprisonment for not more than
52 one year, or both, or shall be subject to a civil penalty not to exceed
53 five thousand dollars for each offense, which may be assessed in an
54 action brought on behalf of the Commonwealth in any court of
55 competent jurisdiction. Nothing in this chapter shall preempt any
56 other civil remedy under state or federal law for wrongful
57 disclosure of trade secrets. For the purpose of paragraph seven of
58 this section, any member of the Pesticide Board or any employee
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59 of such contractor, who is furnished information as authorized by
60 paragraph six of this section shall be considered an employee of
61 the Commonwealth of Massachusetts. Notwithstanding any other
62 provisions of the General Laws or of this chapter or regulations
63 promulgated under either, whenever the department or board
64 considers information protected from disclosure by paragraph
65 four it shall do so in executive session.

1 SECTION 15. The second paragraph of section 8 of said
2 chapter 1328 as so appearing, is hereby amended by adding the
3 words: —or for other uses allowed by FIFRA and the regulations
4 adopted thereunder, pursuant to regulations adopted by the
5 department.

SECTION 16. The fourth paragraph of said section 8, as so
2 appearing, is hereby amended by inserting after the word “un-
-3 reasonable” the word: adverse.

1 SECTION 17. The fourth paragraph of section 9of said
2 chapter 1328, as so appearing, is hereby amended by striking out
3 the words “purpose for requirements” and inserting in place
4 thereof the words; purposes for requirements.

SECTION 18. Said section 9, as so appearing is hereby amend-
Ed by adding after the sixth paragraph the following new
paragraph

4 The denial, suspension orrevocation of a pesticide dealer license
5 may be grounds for the denial, suspension or revocation of a
6 license to that licensee. Artifice of corporate law or law of business
7 organization shall not be used by any person to escape liabilities,
8 restrictions or prohibitions imposed by or pursuant to this chap-
-9 ter. The department may require that all licensees and prospective
10 licensees disclose and identify business relationships with other

persons regulated under said sections

1 SECTION 19. The eighth paragraph of section 10 of said
2 chapter so appearing, is hereby amended by striking out the first
3 sentence and inserting in place thereof the following sentence:
4 The department shall prior to issuing a certificate or license
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5 evaluate each applicant to determine his competence with respect
6 to the use of pesticides or the class or classes of pesticides covered
7 by said individual’s certification or license.

1 SECTION 20. The ninth paragraph of said section 10, as so
2 appearing, is hereby amended by striking out the words “if it
3 believes”: in the first sentence and inserting in place thereof the
4 words: —if it finds. Said sentence is further amended by striking
5 out the word “thereunder” and inserting in place thereof the
6 words: under either.

1 SECTION 21. Said section 10, as so appearing, is hereby
2 amended by adding after the ninth paragraph the following new
3 paragraph:
4 The denial, suspension or revocation of any certification or
5 license, or any class thereof, may be grounds for the denial,
6 suspension or revocation of a certification or license to that person
7 for all other applicator classes and certification or license to that
8 person for all otherapplicator classes, and certification and license
9 categories.

1 SECTION 22. The first paragraph of section 13 of said chapter
2 1328, as so appearing, is hereby amended by striking out the fifth
3 and sixth sentences and inserting in place thereof the following two
4 sentences; The board shall designate a hearing officer to preside
5 over said hearing to assemble on official record thereof, and to
6 render a tentative decision thereon. The board shall make its
7 decisions with respect to the subject of said hearing on the basis of
8 the official record, the tenative decision and comment received
9 thereon.

1 SECTION 23. Section 15of said chapter 1328, as so appearing,
2 is hereby amended by striking out the first three sentences and
3 inserting in place thereof the following sentences; - For the
4 purposes of administering the provisions of this chapter, personnel
5 or agents of the department and its inspectors shall have access and
6 entry at reasonable times to any premises, provided that, in the
7 case of producing establishments such access and entry shall
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8 apply only to such places where pesticides or devices are held for
9 distribution and sale and have been released for shipment. If the

10 owner or his agent objects to such entry and inspection, said
1 1 personnel, agent or inspectors may seek a search warrant in a court
12 of competent jurisdiction. Personnel or agents of the department
13 may take such samples as are necessary to accomplish the purpose
14 of their investigation and inspection. Any information relating to
15 trade secrets, secret processes, methods of manufacture, produc-
-16 tion or use obtained in the course of such investigation and
17 inspection shall be kept confidential upon request, when not
18 required to be disclosed incident to the enforcement of this
19 chapter.

1 SECTION 24. Section 4 of chapter 3 of the acts of 1978 i;

2 hereby amended by striking out in line seven the word “super
3 ceded” and inserting in place thereof the word: superseded.

1 SECTION 25. The first paragraph of section 8 of chapter 21A
2 of the General Laws, as appearing in section 76 of chapter 706 of
3 the acts of 1975, is hereby amended by striking out in line 19 the
4 words “pesticide board”.

1 SECTION 26. The third paragraph of said sections ofchapter
2 21 A, as inserted by section I of chapter 806 of the acts of 1974, is
3 hereby amended by striking out in lines three and four the words
4 “the milk regulation board”, and inserting in place thereof the
5 words: pesticide board.

1 SECTION 27. Any suit, action, cause of action or other
2 proceedings lawfully arising prior to the effective date of this act,
3 under the authority of chapter 1328, shall not abate by reason of
4 the passage of this act. Any such suit, action, cause of action, or
5 proceedings shall be completed and enforceable by the department
6 of food and agriculture upon and from the effective date of this act.


