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March 19, 1984.

The committee on the Judiciary to whom was referred the petition
of W. Paul White and other members of the House relative to certain
juvenile delinquent proceedings, reports recommending that the
accompanying bill (House, No. 5526) ought to pass.

For the committee.

MICHAEL F. FLAHERTY

®fje Commontoealtt) of iflasteatfjugettiS
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®be Commontoealtb of fHagsacbugettg

In the Year One Thousand Nine Hundred and Eighty-Four.

An Act relative to certain juvenile delinquent proceedings.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 2of chapter 18A of the General Laws, as
2 appearing in section lof chapter 838 of the acts of 1969, is hereby
3 amended by striking out the first sentence and inserting in place
4 thereof the following sentence: The department shall provide a
5 comprehensive and coordinated program of delinquency preven-
-6 tion and juvenile correctional services to delinquent children and
7 youth referred or committed to the department for the rehabilita-
-8 tion of the youth and protection of the public; community services
9 for prevention of juvenile delinquency through its own staff,

10 through grants in aid to cities, towns and other public agencies,
11 and through purchase ofservices from private nonprofit agencies;
12 and services and facilities for the study, diagnosis, care, and treat-

-13 ment, including physical and mental health and social services,
14 education, training and rehabilitation of all children and youth
15 referred or committed.

1 SECTION 2. Section 52 of chapter 119 of the General Laws,as
2 most recently amended by section 55 of chapter 478 of the acts of
3 1978, is hereby further amended by inserting after the definitionof
4 “Probation officer” the following definition: -

5 “Secure facility”, a facility that is characterized by physically
6 restrictive construction and procedure, and is designated as a

7 secure facility by the department of youth services.

| SECTION 3. Section 58 of said chapter 119, as most recently

2 amended by section 58 of said chapter 478, is hereby further
3 amended by inserting after the fourth paragraph the following

4 paragraph:
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I

I

The court may commit such delinquent child to the department
of youth services with an order that said child be held in a secure
facility as defined by section fifty-two for a period not to exceed six
months if the offense for which the child was adjudged delinquent
involved the infliction or threat of serious bodily injury or if the
offense for which the child was adjudged delinquent would, if he
were an adult, be punishable by imprisonment in the state prison
and involved the theft, damage or destruction of property and the
child has exhibited a pattern of persistent delinquency as demon-
strated by three prior adjudications of delinquency.
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SECTION 4. Section 61 of said chapter 119 is hereby amended
by adding the following paragraph:2

3
4

Notwithstanding theforegoing provisions of this section or any
other provision of the law, any child who is alleged to have
committed an offense of murder, manslaughter, or motor vehicu-
lar homicide, as set forth in paragraphs (a) and (b) of sections
twenty-four G of chapter ninety, while the child is between his
fourteenth and seventeenth birthday shall be charged by criminal
complaint without first proceeding against him as a child. Any
other crime arising out of the same alleged facts that give rise to the
complaint or indictment of murder, manslaughter or motor vehic-
ular homicide shall be charged by criminal complaints or indict-
ments the case shall thereafter proceed in the superior court
department of the trial court according to the usual course of
criminal proceedings subject to the provisions of section thirty of
chapter two hundred and eighteen. When such complaint or com-
plaints are issued, section sixty-eight of this chapter shall apply to
any child committed under this section for failure to recognize
pending disposition of the case in the trial court.
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SECTION 5. Section 68 of said chapter 119, as most recently
amended by section 63 of chapter 478 of the acts of 1978, is hereby
further amended by inserting after the second paragraph the fol-
lowing paragraph:

-)

3
4
5 The department of youth services may request the court to

transfer a child committed to the department in lieu of bail to await
examination or trial pursuant to section sixty-one to an adult

6
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8 facility provided the child has attained his seventeenth birthday
9 and is unmanageable in its facility. If, after a hearing, the court is

10 of the opinion that the child exhibits behavior that constitutes a
I 1 danger to other residents and staff of the juvenile facility and that
12 continued confinement in any juvenile facility would be physically
13 dangerous to other residents and staff, the court shall order the
14 child transferred to an adult facility to await further examination
15 or trial or release on bail.

1 SECTION 6. The fourth paragraph of said section 68 of said
2 chapter 119, as appearing in said section 63 of chapter 119, is
3 hereby amendedby inserting after the word “sections”, in line 6, the
4 words: sixty-one and.

1 SECTION 7. Said chapter 119 is hereby further amended by
2 striking out section 83, as most recently amended by section 66 of
3 said chapter 478, and inserting in place thereof the following
4 section:
5 Section 83. The case of any person in superiorcourt pursuant to
6 section sixty-one shall be tried in the same manner as any criminal
7 proceeding, and upon conviction such person may be sentenced to
8 such punishment as is provided by law for the offense or placed on
9 probation, with or without a suspended sentence for such a period

10 of time and under such conditions as the court may order, but, if
1 I such person has not attained his eighteenth birthday prior to a
12 finding or plea of guilty, the court may make such deposition as
13 may be made by the court under section fifty-eight; except that
14 commitment to the department of youth services extends until such
15 person becomes twenty-one.
16 The court may commit such person to the department of youth
17 services with an order that such person be treated in a secure
18 facility for a period not to exceed twelve months.
19 After expiration of the period of treatment in a secure facility,
20 the commissioner of the department of youth services may con-
-21 tinue the placement of such person in such facility or program as
22 may, after study, be deemed appropriate.

1 SECTION 8. Chapter 120 of the General Laws is hereby
2 amended by striking out section 6, as most recently amended by
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3 section 34 of chapter 838 of the acts of 1969, and inserting in place
4 thereof the following section
5 Section 6. When a person has been committed to the depart-
-6 ment of youth services, it may after an objective consideration of
7 all available information
g (a) permit him his liberty under supervision and upon such
9 conditions as it believes conducive to law-abiding conduct; or
10 (b) order his confinement under such conditions as it believes

|| 1 best designed for the protection of the public; or
12 (c) order reconfinement or renewed release as often as condi-
-13 tions indicate to be desirable; or
14 (d) revoke or modify any order, except an order of final dis-
-15 charge, as often as conditions indicate to be desirable; or
16 (e) discharge him from control with notice to the court, except
17 as provided in section twelve, when it is satisfied that such dis-

-18 charge is consistent with the protection of the public.
19 Notwithstanding the foregoing provisions, any person who has

20 been committed to the department of youth services with an order
21 that said person be committed to a secure facility as provided in
22 sections fifty-eight and eighty-three of chapter one hundred and
23 nineteen must complete the court ordered period of commitment
24 before the department may, after an objective consideration of all
25 available information, take such action as is provided in clause (a)
26 to (e) inclusive. Any person transferred to the department of youth
27 services for placement in a secure facility pursuant to section fifteen
28 shall be placed by the department of youth services in a secure
29 facility.

1 SECTION 9. Said chapter 120 is hereby further amended by
2 inserting after section 6A the following three sections:
3 Section 68. In the instance of any person committed to the
4 department of youth services with an order that said person be

I committed to a secure facility as provided in sections fifty-eight
6 and eighty-three of chapter one hundred and nineteen or of any

person transferred to the department of youth services for place-
-8 ment in a secure facility as provided in section fifteen of this
9 chapter, the commissioner of the department of youth services may

H) extend the limits of the place of confinement of any so committed
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11 juvenile by authorizing said person to be away from the secure
12 facility but within the commonwealth for a specified period of

1 3 time, not to exceed fourteen days during any twelve monthperiod
1 4 nor more than two days at any one time; provided, that no commit-
-15 ted person shall be eligible for temporary release under the provi-
i 6 sions of this section except upon therecommendation of the admi-
-17 nistrative head of the secure facility to which the person was

1 8 committed and the approval of the commissioner. Such authoriza-
-19 tion may be granted for any of the following purposes: (a) to attend
20 the funeral of a relative; (b) to visit a critically ill relative; (c) to
21 obtain medical, psychiatric, psychological or other social services
22 when adequate services are not available at the facility; (d) to
23 contact prospective employers; (c) to secure a suitable residence for
24 use upon release; (/) for any other reason consistent with the
25 reintegration of a committed person into the community. For the
26 purposes of this section the word “relative” shall mean the commit-
-27 ted persons’ father, mother, child, brother, sister, husband or wife
28 and, if his grandparent, uncle, aunt or foster parent acted as his
29 parent in rearing such committed person, it shall also mean such
30 grandparent, uncle, aunt or foster parent. A person away from a
31 secure facility pursuant to this section may be accompanied by an
32 employee of the department, in the discretion of the commissioner.
33 Any expenses incurred under the provisions of this section may be
34 paid by the secure facility in which the committed person is com-
-35 mitted. A committed juvenile shall, during his absence from a
36 secure facility under this section, be considered as in the custody of
37 the secure facility and the time of such absence shall be considered
38 as part of the term of sentence.
39 Section 6C. Whenever the physician of a secure facility certifies
40 that any person committed thereof as provided in sections fifty-
-41 eight and eighty-three of chapter one hundred and nineteen
42 requires medical, dental or other similar professional treatment
43 which cannot safely or properly be given to such secure facility, the
44 commissioner may temporarily place such person in an approp-
-45 riate hospital or medical facility to receive such treatment.
46 Section 6D. Whenever it appears that a female pursuant to the
47 provisions of sections fifty-eight and eighty-three of chapter one
48 hundred and nineteen, is about to given birth to a child, the
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49 physician of the secure facility where the female is confined shall
50 send to the commssioner a certificate of her condition, and the

51 commissioner shall thereupon order herremoval to a hospital near

52 the secure facility where she is confined for the purpose of giving
53 birth. A female so removed shall be kept in such hospital until the

54 physician thereof shall certify to said commissioner that she may

55 safely be removed, whereupon the commissioner shall order for her
56 to return to the correctional facility.

1 SECTION 10. Section 12 of said chapter 120, as most recently
2 amended by section 41 of said chapter 838, is hereby further
3 amended by inserting after the first sentence the following
4 sentence: No person committed to the department of youth
5 services, with an order that said juvenile be committed to a secure
6 facility as provided in sections fifty-eight and eighty-three of chap-
-7 ter one hundred and nineteen may be so released prior to the
8 completion of the court ordered period of commitment to a secure
9 facility.

1 SECTION 11. Said chapter 120 is hereby further amended by
2 striking out section 15, as amended by section 45 of said chapter
3 838, and inserting in place thereof the following section;
4 Section 15. The commissioner of correction, the sheriff or super-
-5 intendent of a house of correction having custody of any child
6 sentenced pursuant to the provisions of section eighty-three of
I chapter one hundred and nineteen, may, with the consent of the
8 commissioner of youth services, transfer said child to the custody
9 of the department of youth services provided that said boy or girl

10 shall be placed for treatment in a secure facility. Any child so
II transferred to the department of youth services, shall, upon reach-
-12 ing his eighteenth birthday , if not sooner, be returned to the
13 custody of the commissioner of correction, the sheriff or superin-

I N tendentof the house ofcorrection to serve the balance, ifany, of his
15 sentence.

1 SECTION 12. Said chapter 120 is hereby further amended by
2 striking out section 16, as most recently amended by section 44 of
3 chapter 925 of the acts of 1973, and inserting in place thereof the
4 following section;
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5 Section 16. Every person committed to the department as a
6 delinquent child, if not already discharged, shall be discharged
7 when he reaches his eighteenth birthday, unless a petition isfiled by
8 the department under section seventeen. Every person committed
9 to the department pursuant to section eighty-three of chapter one

10 hundred and nineteen, unless already discharged, shall be dis-
I I charged when such person reaches his twenty-first birthday. The
12 department may continue to have the responsibility for any person
1 3 provided in this chapter under twenty-one years for the purposes of
14 specific educational or rehabilitative programs, under conditions
15 agreed upon by both the department and such person and termina-
-16 ble by either.

1 SECTION 13. Said chapter 120 is hereby further amended by
2 striking out section 17, as amended by section 47 of chapter 838 of
3 the acts of 1969, and inserting in place thereof the following
4 section:
5 Section 17. Whenever the department is of the opinion that
6 discharge of a person at his eighteenth birthday would be danger-
-7 ous to the public because of the person’s mental or physical condi-
-8 tion, the department shall make an order directing that the person
9 remain subject to its control beyond the period and shall make

10 application to the committing court for a review of that order by
11 the court. The order and application shall be made at least ninety
12 days before the time of discharge stated in section sixteen. The
13 application shall be accompanied by a written statement of the
14 facts upon which the department bases its opinion that discharge
15 from its control at the time stated would be dangerous to the
16 public, but no such application shall be dismissed nor shall the
17 order be discharged, merely because of its form or an asserted
18 insufficiency of its allegations; every order shall be reviewed upon
19 its merits. Pending the review of the order, the person shall remain

20 under the control of the deparment.

1 SECTION 14. Said chapter 120 is hereby further amended by
2 striking out section 18, as amended by section 48 of said chapter
3 838, and inserting in place thereof the following section:
4 Section 18. If the department applies to the court for review of
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01

5 an order as provided in section seventeen, the court shall notify the

6 person whose liberty in involved, and if he or she be not sui juris,
7 hisparent or guardian, if such person can be reached and ifriot the

8 court shall appoint a person to act in the place of a parent or

9 guardian, of the application, and shall afford him an opportunity
10 to appear in court with the aid of counsel and of process to compel
11 attendance of witnesses and production of evidence. When he is

aI2 unable to provide his own counsel, the court shall appoint counsel
*l3 to represent him.

- 14 If after a full hearing the court is of the opinion that discharge of
15 the person to whom the order applies would be dangerous to the
16 public because of his mental or physical condition, the judge shall
17 confirm the order of the department. If the judge is of the opinion
18 that discharge of the person from continued control of the depart-

, 19 ment would not be dangerous to the public, the court shall disap-
-20 prove the order of the department and shall order the person to be

...
21 discharged from its control.

1 SECTION 15. Said chapter 120 is hereby further amended by
2 striking out section 19, as amended by section 45 of chapter 925 of
3 the acts of 1973, and inserting in place thereof the following
4 section:
5 Section 19. Whenever an order of the department is confirmed
6 as provided in section eighteen, the control of the department over
7 the person shall continue, subject to the provisions of this chapter;
8 but, unless the person is previously discharged in accordance with
9 clause (e) of section six, the department shall within one year afteru 10 thedate of such confirmation make a new order and a new applica-

" 1 1 lion for review thereof in accordance with the provisions of section
12 seventeen. Such orders and applications may be repeated at inter-

,,
13 vals as often as the opinion of the department may be necessary for

P 1 1" J 4 the protection of the public.
*5 Every person shall be discharged from the control of the

16 department at the termination of the period stated in this section
1lU‘. *' un' ess the department has previously acted as therein required, and

101 s 'la'l discharged if the court fails to confirm the order as pro--19 vided in section eighteen.
itiet 1 - -0 in no event shall control of the department continue after the1 person reaches his twenty-first birthday.
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1 SECTION 16. Said chapter 120 is hereby further amended by
2 striking out section 20, as most recently amended by section 68 of
3 chapter 478 of the acts of 1978, and inserting in place thereof the
4 following section:
5 Section 20. If under the provisions of sections eighteen and
6 nineteen of this chapter the court confirms an order, the person
7 whose liberty is involved may appeal matters of law arising in such
8 proceeding to the appellate division of the district court in the same
9 manner as the civil cases generally.

10 Any person whose liberty is involved pursuant to the provisions
I I of section eighteen and nineteen of this chapter may make written
12 application of a justice of the superior court stating that he believes
13 or has reason to believe that a person named in such application is
14 retained in the custody of the department of youth services who
15 should not longer be so retained and requesting his discharge. The
16 justice within seven days thereof shall order notice of the time and
1 7 place for a hearing to be given to the commissioner of the depart-

-18 ment of youth services and to such person as he considers proper;
19 and such hearing shall be given promptly before a justice of the

20 superior court in any county. The justice shall appoint an attorney
2 1 to represent any applicant whom he finds to be indigent. The
22 justice shall notify the parent or guardian of said person whose
23 liberty is invoved, if said person be not sui juris, if the guardian or
24 parent cannot be reached, the justice shall appoint a person to act
25 in the place of the parent or guardian. The person whose liberty is
26 involved may be brought before the justice at the hearing upon a
27 writ of habeas corpus approved by the justice. Pending the decision
28 of the court said person may be retained in the custody of the
29 department of youth services. If the justices decide that the dis-
-30 charge of the person would not be dangerous to the public because
3 1 of the mental or physical condition of said persons, said person
32 shall be discharged.

1 SECTION 17. Said chapter 120 is hereby further amended by

2 adding the following section:
3 Section 27. The department of youth services shall establish
4 and maintain secure facilities, as defined in section fifty two of

5 chapter one hundred and nineteen. The department ofyouth serv-

-6 ices shall provide programs of educational training and counseling

7 in the secure facilities in which juveniles are placed for treatment






