
The committee on State Administration, to whom was referred the
special report of the Commissioner of Administration (under author-
ity of Section 4 of Chapter 7 of the General Laws) relative to authoriz-
ing the Division of Capital Planning and Operations to lease theretail,
restaurant and other commercial portions of the State Transportation
Building (House, No. 5476), reports recommending that the accom-
panying bill (House, No. 5999) ought to pass. [Senator Shea and
Representative Switzler of Wellesley dissenting].

For the committee,

JOAN M. MENARD.

*
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In the Year One Thousand Nine Hundred and Eighty-Four.

An Act authorizing the division of capital planning and oper-
ations TO LEASE THE RETAIL, RESTAURANT AND OTHER COMMERCIAL
PORTIONS OF THE STATE TRANSPORTATION BUILDING.

1 Whereas, The deferred operation of this Act would tend to
2 defeat its purpose, which is to immediately authorize the leasing of
3 certain portions of the department of transportation building to
4 allow retail space to be occupied concurrently with the office space
5 in said building, therefore, it is hereby declared to be an emergency
6 law necessary for the immediate preservation of the public
7 convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. (a) As used in this act, the term “Retail Store”
2 shall mean any retail, commercial or restaurant establishment
3 other than an establishment licensed to sell alcoholic beverages
4 including beer and wine.
5 (b) The division of capital planning and operations, hereinafter
6 called the “division”, is hereby authorized to execute and deliver,
7 in the name and on behalf of the commonwealth, a lease and
8 garage operating agreement in one or more instruments, with the
9 Theatre District Limited Partnership, a Massachusetts limited

10 partnership, hereinafter called the “tenant”, with respect to the
11 portions of the department of transportation building, located in
12 the Park Square area of the city of Boston, which have been set
13 aside for retail, restaurant and other commercial uses, consisting
14 ofapproximately 43,000 square feet ofgross floor area on the first
15 floor, approximately 7,000 square feet of gross floor area on the
16 second floor, and including the right to use certain otherareas on
17 the first and second floors in common with the commonwealth,
18 including approximately 5,000 square feet of gross floor area on
19 the first floor; provided, however that a minimum of fifty-one
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20 percent of the net available first floor space shall be dedicated to

21 Retail Stores.
22 The annual rental payment to the commonwealth over the term
23 of the lease shall be ten percent of the gross receipts or fifty percent
24 of the net profits, whichever is the greater; however, in no case
25 shall the annual minimum rental payment be less than fifty thou-
-26 sand dollars for years one through five of the lease; nor less than
27 one hundred thousand dollars for years six through ten of the
i2B lease; and thereafter the annual minimum rental payment shall be
29 increased by theannual percentage increase in the consumers price
30 index, provided however, said rent shall not be reduced from year
31 eleven on below the preceding years’ annual minimum rent paid to
32 or due the commonwealth for any year in which the consumers
33 price index should go below the index for the year preceding; and
34 further provided, that said minimum rent shall be in accordance
35 with the terms of the lease and of this act; and said rental payment
36 shall not be subordinated to any lease-hold mortgage of the tenant.
37 Within sixty business days after the commencement of the lease,
38 tenant shall pay an initial security deposit of fifty thousand dollars
39 to the commonwealth or shall deliver to the commonwealth an
40 irrevocable and unconditional letter of credit in the amount of fifty
41 thousand dollars to secure tenant’s performance of its obligations
42 under the lease, including the payment of minimum rent, and said
43 security deposit or letter of credit, as the case may be, shall not be
44 released until the commonwealth has received a total of at least
45 one hundred thousand dollars in net profits from the prior years’
46 operation of the leased premises. The lease shall provide that the
47 commonwealth may repossess the leased premises if payment of
48 the minimum rent, the commonwealth’s share of profits or any
49 other sum is not timely paid, or if the tenant otherwise defaults and
50 that notwithstanding such default, the tenant will continue to owe
51 the minimum rent and any other sums due under lease and shall
,52 also be obligated for the commonwalth’s cost of releasing the
53 premises. The tenant shall carry, in an amount approved in writing
54 by the deputy commissioner of the division, hereinafter called the
55 “deputy commissioner”, comprehensive general liability insurance
56 protecting tenant and the commonwealthagainst personal injuries
57 and property damage occurring in said leased premises and appur-
-58 , tenant common areas, and such fire and extended risk insurance,
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59 as said deputy commissioner deems appropriate covering all non-
-60 structural portions of said leased premises. The lease shall require
61 tenant to furnish to said deputy commissioner insurances covering
62 and protecting said buildings against damages resulting from
63 tenants’ renovation work in amounts deemed necessary and ade-
-64 quate by said deputy commissioner. Such lease and agreement
65 shall be in such form and contain such provisions consistent
66 herewith as the division in consultation with the secretary of
67 transportation and construction may determine.
68 Such lease shall be for an original term not exceeding thirty-six
69 years, and may provide options to extend the term for two consec-
-70 utive periods of ten years each. If the division so determines, in
71 order to facilitate financing or refinancing by the tenant, the
72 second option period may exceed ten years in the event of a
73 foreclosure by or transfer in lieu of foreclosure to a leasehold
74 mortgage lender, but in no event shall the second option period as
75 extended be for a term in excess of twenty years.
76 The aforementioned lease shall provide that the second floor of
77 said building shall be used primarily for restaurant or other food
78 service facilities, provided that the lease shall also contain provi-
-79 sions satisfactory to the deputy commissioner for the reversion to
80 the commonwealth of said second floor premises or portions 1
8 I thereof in the event the deputy commissioner determines that the
82 tenant is not providing adequate levels of food service for state
83 employees occupying said building. The deputy commissioner
84 shall abide by and implement the provisions of sections one
85 hundred and thirty-three A, one hundred and thirty-three C, one
86 hundred and thirty-three E and one hundred and thirty-three Fof
87 chapter six of the General Laws withregard to the portions of said
88 building not subject to the lease and agreement authorized hereby.
89 Said deputy commissioner shall provide the house and senate
90 chairmen of the joint committee on state administration and the
91 inspector general with a copy of such lease and agreement at least |jv

92 twenty business days prior to the execution thereofby said deputy J

93 commissioner. Said inspector general shall review and comment
94 within fifteen business days of the receipt of such lease and agree-
-95 ment by the inspector general. A copy of said review and comment,
96 and any recommendations thereon by the inspector general, shall
97 be sent to the house and senate chairmen ofthe joint committee on
98 state administration. Such lease and agreement, when executed by
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the deputy commissioner, shall be deemedconclusively authorized
hereby, provided it contains provisions consistent with this act.
The deputy commissioner from time to timeis hereby also author-
ized to execute and deliver, in the name and on behalf of the
commonwealth, a notice of lease for recording and any and all
other agreements and instruments related to the lease and agree-
ment authorized hereby which said division may determine
appropriate from time to time. Any such notice of lease, agreement
or instrument, when executed by the deputy commissioner, shall
be deemed conclusively authorized hereby, provided it contains
provisions consistent with this act.

99
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105
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The lease shall include provisions, satisfactory to tlhe division,
to ensure that the net profits or gross receipts will be computed in a
fair and reasonable manner. In computing the gross receipts or net
profits from such operations, fees for specified activities may be
paid to the tenant and deducted as an expense, provided that the
amount of any such fee shall be approved by the division. In
addition the lease shall require that any other payment to any
party which is affiliated with the tenant shall not exceed the most
favorable available cost of similar or equivalent service from third
party suppliers, and no deduction, offset or expense shall be taken
for wages, salaries, fringe benefits or other costs of the tenant’s
employees, principals or personnel, except those employees sta-
tioned and those employees of the tenant not stationed onsite who
are regularly engaged in the provision of service for the operation
and maintenance of the premises or common areas. No wages,
salaries, fringe benefits, deductions, offset or expense, or other
costs of the tenant shall be paid to any owner or principal of the
tenant; nor to the spouse, parents, children, brothers, sisters,
grandparents, grandchildren, aunts, uncles, nieces, nephews, nat-
ural or otherwise; nor to the father-in-law, mother-in-law, brother-
in-law, or sister-in-law of said tenant. The lease shall require the
tenant to submit, prior to the first day of each calendar year, an
annual operating expense budget, which shall be subject to the
approval of the division. The division shall have the right to object
to any item included therein. The lease shall require the tenant to
obtain an annual financial audit of the financial books and records
relating to such lease from an independent certified public account-
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ant or accounting firm approved by the division, and the com-
monwealth shall have the audit rights described in subsection (k)

of this act.

137
138
139

(c) Any operating agreement with the tenant pertaining to said
garage shall be for an original term expiring on December thirty-
first, nineteen hundred and eighty-six, provided that such operat-
ing agreement may be extended thereafter for additional periods
not exceeding five years each in accordance with the terms of the
lease authorized hereby, provided that each such extension shall
be granted only for the immediately succeeding extension period.

140
141
142
143
144
145
146

If the lease with tenant is terminated and at such time the tenant
is the garage operator, the operating agreement with the tenant for
the garage shall immediately terminate and any and all further
obligations of the commonwealth to the tenant with regard to the
garage operating agreement including the division of net rental
income shallbe null and void and without recourse to either party.

147
148
149
150
151
152

The operating agreement with the Tenant for said garage shall
provide that the commonwealth shall receive not less than eighty
percent of the net profits from the operation of said garage, as such
terms are to be defined in the operating agreement authorized
hereby, until six years after the Commencement Date, and pro-
vided further that, thereafter, any subsequent extensions shall
provide that the commonwealth will receive not less than eighty
percent of the net profits of said garage.

153
154
155
156
157
158
159
160

Any operating agreements for said garage with any party other
than the tenant shall provide that the commonwealth will receive
not less than eighty percent of the net profits of said garage.

161
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163

The Operating Agreement shall include provisions, satisfactory
to the division, to ensure that gross receipts or net profits will be
computed in a fair and reasonable manner. In computing the net
profits from such operations, fees for specified activities may be
paid to the tenant and deducted as an expense, provided that the
amount of any such fee shall be approved by the division. In
addition the agreement shallrequire that any otherpayment to any
party which is affiliated with the tenant shall not exceed the most
favorable available cost ofsimilar or equivalent service from third
party suppliers, and no deduction, offset or expense shall be taken
for wages, salaries, fringe benefits or other costs of the tenant’s
employees, principals or personnel, except those employees sta-
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tioned and those employees of the tenant not stationed on-site who
are regularly engaged in the provision of service for the operation
and maintenance of the premises or common areas. No wages,
salaries, fringe benefits, deductions, offset or expense, or other
costs of the tenant shall be paid to any owner or principal of the
tenant; nor to the spouse, parents, children, brothers, sisters,
grandparents, grandchildren, aunts, uncles, nieces, nephews, nat-
ural or otherwise; nor to the father-in-law, mother-in-law, brother-
in-law, or sisten-in-law of said tenant. The agreement shallrequire
the tenant to submit, prior to the first day of each calendar year, an
annual operating expense budget, which shall be subject to the
approval of the division. The division shall have the right to object
to any item included therein. The agreement shall require the
tenant to obtain an annual financial audit of the financial books
and records relating to such agreement from an independent certi-
fied public accountant or accounting firm approved by the di-
vision, and the commonwealth shall have the audit rights de-
scribed in subsection (k) of this act.

176
177
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184
185
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193
194 (d) The lease and agreement for the retail, restaurant, parking

garage, or other commercial areas of said building as described in
this act and any renewal, extension, or transfer of such lease and
agreement, shall not be effective until thirty business days after a
statement required under the provisions of section forty J of
chapter seven of the General Laws, has been filed with the division
and a copy of same has been sent to the inspector general, and the
joint committee on state administration.

195
196
197
198
199
200
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Each sublease shall require each subtenant to comply with the
provisions of said section forty J.

202
203

(e) The Premises shall be used as a first-class mixed use retail
mall containing commercial, retail, restaurant and entertainment
uses normally and usually found in a first-class urban shopping
center consistent with the public nature of the building. The public
name of the Premises and the name of each establishment located
on the Premises shall be consistent with such standard of use.

204
205
206
207
£’oB
209
210 (f) Prior to the execution of the lease and prior to the deputy

commissioner’s consenting to any assignment of the lease, the
tenant shall furnish the deputy commissioner with a written state-
ment, in a form satisfactory to the deputycommissioner, listing the
names and addresses of all persons who have a direct or indirect
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beneficial interest in the tenant, provided that persons whose
direct or indirect beneficial interest in the Tenant is non-voting,
including limited partnership interests, and is ten percent or less
shall not be listed in such statement and shall not be covered by the
following provisions. Prior to execution of each sublease of any
portion of the premises and prior to the effective date of an
assignment, renewal or extension ofany such sublease, the subten-
ant thereunder shall furnish the deputy commissioner with a writ-
ten statement, in a form satisfactory to the deputy commissioner,
listing the names and addresses of all persons who have a direct or
indirect beneficial interest in such subtenant, provided that per-
sons whose direct or indirect beneficial interest in such subtenantis
ten percent or less shall not be listed in such statement and shall not
be covered by the following provisions. The deputy commissioner
shall immediately submit a copy of each such statement to the
commissioner of revenue for review. If, within thirty business days
after delivery of a statement to the commissioner of revenue, the
commissioner of revenue determines that, in the case of the lease,
the tenant or any such person with such a beneficial interest in the
tenant, or, in the case of a sublease, such subtenant or any such
person with such a beneficial interest in such subtenant, has neg-
lected or refused to file any returns or pay any taxes required to be
paid to the commonwealth under the General Laws and that such
person has not filed in good faith a pending application for abate-
ment of such tax or a pending petition before the appellate tax
board contesting such tax or that such person is not otherwise
contesting such tax in accordance with law, and if the commis-
sioner of revenue shall so notify the deputy commissioner and the
tenant in writing prior to the expiration of such thirty business day
period, then, in the case of the lease, the deputy commissioner shall
not execute and deliver to the tenant the lease or its consent to an
assignment thereof, as the case may be, and, in the case of a
sublease, the tenant shall not execute and deliver such sublease)
or, in the case of renewal, extension or assignment of a sublease,
the same shall not be effective, unless and until the deputy commis-
sioner receives a certificate issued by the commissioner of revenue
that such person is in good standing with respect to any and all
returns due and taxes payable to the commonwealth under the
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General Laws as of the date of issuance of such certificate. If the
commissioner of revenue shall not, in any such-case, within such
thirty business day period so notify the deputy commissioner and
the tenant of any such neglect or refusal, then, in the case of the
lease, the deputy commissioner may thereupon execute and deliver
the lease or the consent to an assignment thereofand, in the case of
a sublease, the tenant may thereupon execute and deliver such
sublease or, in the case of arenewal, extension or assignment of a
sublease, the same may thereupon become effective. The provi-
sions of this subsection (f) shall not apply to the granting of any
leasehold mortgage by the tenant, but this subsection shall apply
to a foreclosure, or transfer in lieu of foreclosure, of a leasehold
mortgage.

253
254
255
256
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264
265
266 (g) No lease, nor any sublease shall be granted or assigned for

the use of any retail or commercial space within, or upon any land
which makes up such building to any individual, corporation,
company, business, partnership, or any other entity for the pur-
poses of engaging in, on the premises, the sale, rental, or other
dissemination of pornographic materials including but not limited
to books, magazines, movie films, video tapes, video cassettes,
video disks, slides, still pictures, live nude or erotic entertainment,
erotic devices and associated paraphernalia, or any advertisement
of the aforementioned.

267
268
269
270
271
272
273
274
275
276 No lease, nor anly sub-lease shall be granted or assigned to any

individual, corporation, company, business, partnerhsip, or. any
other entity for the keeping and operating of a video arcade,
within, or about the premises of said building.

11l
278
279
280 No lease, nor any sublease, shall be granted or assigned to any

individual, corporation, company, business, partnership, or any
other entity (i) for the purpose of operating any establishment with
an alcoholic beverage license unless such establishment prepares
food for consumption on the premises, or (ii) for the purpose of
operating any establishment where dancing to live, recorded, or
transmitted music is permitted unless such establishment has an
alcoholic beverage license and prepares food for consumption on
the premises.

281
282
283
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* 285
286
287
288
289 In likewise manner, no lease, nor any sublease shall be granted

or assigned to any individual, group of individuals, commission,
committee, association, corporation, political party, or any other

290
291
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entity which has as its purpose electing, promoting, or endorsing
the political campaign of any individual, group of individuals,
profit or nonprofit organization, or political party, including any
ballot question or legislation, at a local, county, state, or national
level and which anticipates using the premises for such purposes.
This section shall not prevent the lease or sublease to any govern-
mental unit of the commonwealth or any creation or subdivision
thereof.

292
293
294
295
296
297
298
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All leases and subleases on such premises shall contain language
which shall prohibit the uses and activities proscribed by this
section.

300
301
302

The deputy commissioner shall report to the committee on state
administration and the inspector general in writing any violation
hereof.

303
304
305

(h) The lease, and all subleases, shall contain appropriate re-
strictions prohibiting discrimination by the tenant and any subten-
ants, contractors, employees or other persons dealing with the
tenant withrespect to the leased portions of the building described
in subsection (b) on the basis of race, creed, color, sex, age,
national origin, religion or handicap; and shall require observance
of appropriate affirmative action provisions.

306
307
308
309
310
311
312

(i) The leasehold interests under a lease authorized by this act
shall be assessed and taxed to the tenant thereof or his assigns
under section two B of chapter fifty-nine of the General Laws in
the same manner and the same extent as if such tenant or his
assigns were the owner thereof in fee, except that no part of the
value of land shall be included in any such assessment. No tax
assessed to the tenant under section two B of chapter fifty-nine
shall be retained out ofrent or recovered under section twelve C of
said chapter fifty-nine.

313
314
315
316
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319
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(j) Licenses may be granted or transferred, as provided for in
chapter one hundred and thirty-eight of the General Laws or by
rule or regulation of the alcoholic beverages control commission,
for the sale of alcoholic beverages within establishments covered
by a lease, sublease, or other agreements authorized by this act.

322
323
324
325
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Any transfer or grant of such alcoholic beverage license shall
require the prior written approval of the deputy commissioner.
The deputy commissioner shall provide a copy of such written

327
328
329
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approval to the joint committee on state administration at least
thirty business days prior to the transfer or grant of any such
alcoholic beverage license. Nothing contained in this act shall be
construed to increase the total number of alcoholic beverage
licenses which may be granted by the city of Boston.

330
331
332
333
334

(k) The lease and agreement authorized by this act shall contain
language which shall permit the auditor of the commonwealth, or
his designee, to inspect, and to audit, any of the tenant’s financial
books and records relating to such lease and agreement at any time
upon reasonable notice. The lease shall require the tenant to
obtain an annual audit of the financial books and records relating
to such lease and agreement from an independent certified public
accountant or accounting firm approved by the deputy commis-
sioner. The deputy commissioner shall annually on or before
September first file a copy of such audit with the state auditor, the
clerk of the house ofrepresentatives and the clerk of the senate, the
house and senate committees on ways and means and the joint
committee on state administration.

335
336
337
k338
339
340
341
342
343
344
345
346
347
348 (1) The leasehold interest and other rights created by the lease

and agreement authorized by this act may be subleased, assigned,
pledged, mortgaged and otherwise dealt with subject to and in
accordance with the terms of such lease and agreement, and any
pledge or mortgage may be foreclosed subject to the terms of such
lease and agreeement.

349
350
351
352
353
354 (m) The provisions of sections forty H and forty I of chapter

seven and section twenty A of chapter nine of the General Laws
shall not apply to the lease and renewals or extensions or amend-
ments and agreements authorized by this act, but shallbe applica-
ble to all future leases entered into by the commonwealth with
respect to said department of transportation building, and all
renewals and extensions of such future leases.

355
356
357
358
359
360

(n) The division and the Massachusetts Port Authority may
enter into a contract for the provision of building management
services by the authority to the division for the operation and
maintenance of said building as described in subsection (b). The
initial contract shall be for a term which shall not extend beyond
June thirtieth, nineteen hundred and eighty-five. The division shall
annually review said authority’s performance against explicit
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maintenance performance criteria which shall be incorporated
into the contract. The division may negotiate twelve month con-
tract renewals, if warranted by the authority’s performance. The
deputy commissioner shall thirty business days prior to the rene-
wal of such contract send a copy thereof, together with a copy of
the division’s evaluation of said authority’s performance against
such maintenance performance criteria, to the inspector general
for his review and comment. The inspector general shall issue his
review and comment within fifteen business days of his receipt
thereof. Neither the initial contract, nor subsequent amendments
or renewals thereof, shall become effective until the inspector
general has reviewed and commented on said contract, or any such
amendments or renewals. The house and senate chairmen of the
joint committee on state administration shallbe sent a copy of the
review and any comments thereon by said inspector general.

368
369
370
371
372
373
374
375
376
377
378
379
380
381
382

In carrying out its duties and responsibilities under said building
management services contract, the Massachusetts port authority
shall abide by any laws applicable to public agencies; provided,
however, that building projects at said building, the estimated cost
of which exceed $25,000 and that involve structural or mechanical
work, shall remain under the control and supervision of the di-
vision in accordance with section 408 of chapter 7 of the General
Laws and shallbe undertaken in accordance with all laws applica-
ble to state agencies.

383
384
385
386
387
388
389
390
391
392 The deputy commissioner shall annually, on or before Sep-

tember first, submit to the jointcommittee on state administration
a comprehensive report on the maintenance, repair and manage-
ment of said property.

393
394
395

(o) There shall be established and set up on the books of the
commonwealth a separate fund, to be known as the Transporta-
tion Building Management Fund. Said fund shall consist of all
revenues received by the division from the operation of said build-
ing and the parking garage therein, including any rental charges
paid to the division of public agencies occupying space in said
building, and all other monies credited or transferred thereto from
any other fund or source pursuant to law. Said funds shall be
expended, subject to appropriation and the laws relating to state
finances, for the operation, maintenance, and repairs to said build-
ing and for the establishment of reserve accounts for working

396
397
398
399
400
401
402
403
404
405
406



HOUSE -No. 59991984] 13

407 capital, maintenance and repairs. The division at its discretion
408 niay transfer monies between those reserve accounts. The division
409 shall send written notification to the house and senate chairmen of
410 the joint committee on state administration and the house and
411 senate committees on ways and means of any such transfer.
412 The deputy commissioner shall file with the commissioner of
413 administration, the house and senate chairmen of the joint corn-
-414 mittee on state administration, and the state auditor not later than
415 September first of each year an annual report of the fund’s income,
416 expenditures, and available balances, based upon the status of the
417 fund on June thirtieth of the preceding fiscal year. The report shall
418 include the deputy commissioner’s recommendations, if any,
419 regarding the transfer of surplus monies from said fund into the
420 General Fund. The fund shall be subject to an annual audit by the
421 state auditor, a copy of which shall be sent to the house and senate
422 chairmen of the joint committee on state administration and the
423 house and senate committee on ways and means.

1 SECTION 2. IN the event that the division of capital planning
2 and operations and The Theatre District Limited Partnership are
3 unable to successfully negotiate the lease authorized by this act,
4 said division is authorized to enter into one or more leases that
5 comply with the aforementioned provisions of this act, provided
6 further that said division shall comply with the provisions of
7 sections forty H and forty lof chapter seven of the General Laws in
8 obtaining proposals to enter into a lease or leases authorized by
9 this section.

1 SECTIONS. If any provisions of this act shallbe held invalid in
2 any circumstances, such invalidity shall not affect any other provi-
-3 sions and shall be severable.
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