
HOUSE No. 3064
By Mr. Bassett ofLynn, petition of Timothy A. Bassett, Nicholas.).
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Commerce and Labor.

In the Year One Thousand Nine Hundred and 1 iulm-Eivc

An Act relative to worker’s compensation

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 178 of Chapter 6A is hereby amended by
2 deleting the first sentence and inserting in its place the following
3 sentence:
4 The following agencies are hereby declared to be within the
5 executive office of labor: the department of labor and industries,
6 insofar as it includes divisions, boards, commissions, committees
7 and sections subject to its direction and jurisdiction; the depart-
-8 ment of industrial accidents; the minimum wage commission; and
9 the health, welfare and retirement trust funds board.

1 SECTION 2. Section 17C of Chapter 6A is hereby amended by
2 deleting the first sentence and inserting in its place the following
3 sentence:
4 The department of industrial accidents, and all other state agen-
-5 cies within said department, is hereby declared to be within the
6 executive office of labor, but in no respect subject to the jurisdic-
-7 tion thereof.

1 SECTION 3. Section fourteen of Chapter twenty-three of the
2 General Laws is hereby repealed.
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1 SECTION 4. Section fifteen of Chapter twenty-three of the
2 General Laws is hereby repealed.

1 SECTION 5. Section fifteen A of Chapter twenty-three of the
2 General Laws is hereby repealed.

1 SECTION 6. Section fifteen B of Chapter twenty-three of the
2 General Laws is hereby repealed.

1 SECTION 7. Section sixteen of Chapter twenty-three of the
2 General Laws is hereby repealed.

1 SECTION 8. Sections seventeen and eighteen of Chapter
2 twenty-three of the General Laws is hereby repealed.

1 SECTION 9. Sections nineteen and twenty of Chapter twenty-
-2 three of the General Laws is hereby repealed.

1 SECTION 10. Section twenty-one of Chapter twenty-three of
2 the General Laws is hereby repealed.

1 SECTION 11. Section twenty-two of Chapter twenty-three of
2 the General Laws is hereby repealed.

1 SECTION 12. Section twenty-three of Chapter twenty-three of
2 the General Laws is hereby repealed.

1 SECTION 13. Section twenty-four of Chapter twenty-three of
2 the General Laws is hereby repealed.

1 SECTION 14. Section 1(2) of Chapter 30A is hereby amended
2 by deleting, in line 8 and 9 the words “the division of industrial
3 accidents of the Department of labor and industries.”

1 SECTION 15. Members of the industrial accident board cur-
-2 rently serving shall continue to serve as members until the expira-
-3 tionof their terms. The sitting chairman of the board shall serve as
4 commissioner of the department for a term coterminous with the
5 term of the Governor and failing reappointment as such he shall
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6 continue to serve as a member of the board until the expiration of
7 his term as a member.

1 SECTION 16. The General Laws are hereby amended by
2 adding after Chapter 23C, the following new Chapter: -

3

4 Section I. There shall be a department of industrial accidents
5 under the supervision and control of a commissioner of industrial
6 accidents, in this chapter called the commissioner, and a deputy
7 commissioner.
8 Section 2. The governor shall appoint the commissioner and
9 the deputy commissioner for a term coterminous with that of the

10 governor. The positions of commissioner and deputy commissioner
11 shall be classified in accordance with section 45 of chapter 30 and
12 the salaries shall be determined in accordance with section 46C of
13 said chapter 30. The commissioner and deputy commissioner shall
14 devote their full time business hours to the duties of their office and
15 shall not engage in other employment or business activities during
16 said hours.
17 Section 3. The commissioner shall be the executive and admin-
-18 istrative head of the department. He shall have charge of the
19 administration and enforcement of all law, rules and regulations
20 which is the duty of the department to administer and enforce.
21 He shall have authority to issue any subpoenas, to issue rules,
22 regulations and orders providing for the administration of, the
23 determination of rights under, and the enforcement of provisions
24 of this Chapter and Chapter 152. The commissioner may designate
25 the deputy commissioner to discharge the duties of the commis-
-26 sioner during his absence or disability, or as the Commissioner
27 shall determine. All decisions or orders shall be issued pursuant to
28 the authority of the commissioner.
29 Section 4. There shall be in the department of industrial acci-
-30 dents an industrial accident board, in this and in sections sto 26,
31 inclusive, called the board.
32 Sections. The Board shall consist of 12members, called admin-
-33 istrative judges. Members of the Board shall be appointed by the
34 Governor for six-year terms. Upon the expiration of the term of

CHAPTER 24.
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35 office of a member, a successor shall be appointed for a term of six
36 years by the Governor, except that any member appointed to fill a
37 vacancy occurring prior to the expiration of the term of his prede-
-38 cessor shall be appointed for the unexpired portion of such term.
39 The position of members shall be classified in accordance with
40 section 45 of chapter 30 and the salary shall be determined in
41 accordance with section 46C of said chapter 30. Members shall
42 devote their full time during ordinary business hours to their
43 respective duties assigned to them and shall not engage in outside
44 employment or business activities during said hours. Nominees
45 shall be submitted to the Governor from a nominating panel under
46 procedures to be established by executive order. Minimum qualifi-
-47 cations for appointment as an administrative judge shall be the
48 office of attorney, experience as an arbitrator, and/or experience
49 as a government adjudicator of administrative decisions.
50 Section SA. The Board, in addition to the members provided
51 for in section 5, may also consist of five temporary members,
52 appointed by the Governor in the same manner and in accordance
53 with the same qualifications set forth in section 5, to serve for a
54 period of two years only, and shall receive the same salary as that
55 paid to other members of the Board. Said temporary members
56 shall have all the powers and duties of regular members of the
57 Board. They shall devote their full time during normal business
58 hours to the duties of their office. No temporary member shall
59 represent any person or party before the Board for a period of six
60 months following the end of his two-year term.
61 Section 58. There shall be in the department of industrial acci-
-62 dents an Appeals Court.
63 Section 6. The Governor shall appoint five administrative
64 appeal judges, in accordance with the qualifications and proce-
-65 dures set forth in section 5, to serve as an appeals council, three of
66 whom shall serve as the Review Panel for any case which is appealed
67 to the Appeals Council in accordance with the provisions of chap-
-68 ter 152. The Review Panel shall have all of the powers of a member
69 or judge, the Board, and Review Panel provided for in chapter 152.
70 The initialappointments by the Governor shall be for terms of two,

71 three, four, five and six years, respectively. Upon expiration ofthe
72 term of office of an administrative appeals judge, the successor
73 shall be appointed for a term of six years. Any person appointed to
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fill a vacancy occurring prior to the expiration of the term of his
predecessor, shall be appointed for the unexpired portion of such
term. No such judge shall adjudicate matters under Chapter 152
except as they are assigned to the Review Panel or Appeals Council
by Chapter 152. All decisions of a Review Panel of the Appeals
Council shall be written, published, indexed, and available to the
public.

74
75
76
77
78
79
80

Section 7. The Board and the Appeals Council shall be under
the supervision and control of the Commissioner, who shall be its
executive and administrative head. The Commissioner shall desig-
nate the Deputy Commissioner to discharge the duties of the
Commissioner during his absence or disability or in such other
circumstances as he shall deemnecessary. The Commissioner shall
direct and supervise the activities of all judges of the Industrial
Accident Board and the Appeals Council and shall have all neces-
sary powers including the power to establish hearing and confer-
ence calendars, to assign judges to pretrial conferences, hearings,
and regional office in rotation, to assign and reassign cases, and
shall assign and reassign such necessary support staff to all judges
as he deems necessary.

81
82
83
84
85
86
87
88
89
90
91
92
93

The Commissioner shall cause a list to be maintained of all
claims heard or conferred upon of each judge along with a list of
written opinions issued by each judge and at the end of each month
shall cause such list to be published forthwith and made available
for inspection by the public. Any decision, order of any administra-
tive judge, Appeals Panel, or the Appeals Council shall be open to
the public.

94
95
96
97
98
99

100
Section 8. There shall be a supervisor of worker’s compensation

claims agents. During the temporary absence or disability of such
supervisor, commissioner or deputy commissioner may designate
an official or employee of the department as acting supervisor of
workers’compensation agents.

101
102
103
104
105

Said supervisor of workers’ compensation agents or acting
supervisor shall, as a director under the commissioner, perform the
dutiesof assisting in the prevention ofpersonal injuries arising out
of and in the course of employment to public employees in order to
reduce the cost of such injuries to the commonwealth, in coopera-
tion with the department of administration and finance and all
employing units. He shall expedite payments due under the law, in

106
107
108
109
110
11l
112
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cooperation with the department of the attorney general under
sections sixty-nine A and sixty-nine B of chapter one hundred and
fifty-two and with all workmens’ compensation agents of each
division, department, commission and institution of the common-
wealth. He shall perform all of the duties required to be performed
by him under sections sixty-nine B and seventy-five of said chapter
one hundred and fifty-two, and such other duties as may be
assigned to him by the commissioner.

I 13
1 14
I 15
I 16
I 17
I 18
I 19
120

Section 9. The Commissioner shall have the authority to initiate
proceedings for the removal of any judge when he is of the opinion
that such judge has been guilty of misconduct, material neglect of
duty, incompetence in the conduct of office or disability. Upon
recommendation of the Commissioner, the Governor shall direct
an investigation of the judge’s record and practices. Upon comple-
tion of the investigation, the Governor may remove the judge for
misconduct, material neglect of duty, or imcompetence in the
conduct of office or disability. Any member so removed shall have
the right to appeal his removal to the Superior Court.

121
122
123
124
125
126
127
128
129
130
131 Section 10. There shall be within the department a division of

workers’ compensation claims administration, in this and in sec-
tion I I to section 19, inclusive, called the division. Said division
shall consist of an office of education, an office ofrehabilitation, an
office of claims administration and an office of self-insurance.

132
133
134
135

Section 11. The commissioner shall be the executive and admin-
istrative head of the division, and shall appoint examiners and shall
appoint such officers, clerks and assistants as necessary for the
discharge of duties in connection with said division. Such examin-
ers shall have minimal qualifications of a Bachelors Degree or
equivalent experience in personnel work or in presenting or adjud-
icating claims and disputes concerning employees.

136
137
138
139
140
141
142

Section 12. There shall be in the division and under its supervi-
sion and control an office of education. Said office shall perform
such functions of the department relating to the provision of
employers and employees of information about their rights and
duties under chapter 152 as provided by said chapter and as the
commissioner may from time to time determine. It shall also
maintain a toll-free number to respond to any inquiries regarding
workers’ compensation.

143
144
145
146
147
148
149
150
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Section 13. There shall be in the division and under its supervi-
sion and control an office of rehabilitation. Said office shall per-
form such functions of the department in relation to the adminis-
tration and enforcement of the provisions ofchapter 152relating to
medical and vocational rehabilitation as provided by said chapter
and as the commissioner may from time to time determine.

151
152
153
154
155
156

Section 14. There shall be in the division and under its supervi-
sion and control an office of claims administration. Said office
shall perform such functions of the department in relation to the
investigating, monitoring and resolution of claims and administra-
tive issues arising in connection with proceedings under chapter
152 as provided by said chapter and as the commissioner may from
time to time determine.

157
158
159
160
161
162
163

Section 15. There shall be in the division and under its supervi-
sion and control an office of self-insurance. Said office shall per-
form such functions of the division in relation to the administra-
tion and enforcement of the provisions of chapter 152relating to
self-insurance and group self-insurance as provided by said chapter
and as the commissioner may from time to time determine.

164
165
166
167
168
169

Section 16. If the workload of the board so requires, the gover-
nor may, upon request of the commissioner, recall any former
judge of the board or judge ofthe Appeals Council to sit as ajudge
of the lAB, or as ajudge on the Appeals Council if ajudge ol the
Appeals Council, in any proceedings under Chapter 152. Such
former judge when recalled, shall be assigned to such proceedings
as the commissioner shall determine, and when so recalled and
assigned he shall have all the powers and duties of ajudge of the
industrial accident board or Appeals Council respectively. The
period for which a former judge may be recalled shall not exceed
ninety days, but the governor may, upon request of the commis-
sioner, again recall such judge. No former judge shall represent any
person before the department during the period for which he has
been recalled as ajudge. A former judge so recalled shall be paid by
the Commonwealth in addition to any pension or retirement allow-
ance received by him the amount by which the regular salary of a
judge of the board exceeds such pension or retirement allowance
which he is entitled to receive for such period.

170
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18$ Section 17. The commissioner may appoint a duly qualified
189 physician as medical advisor and shall prescribe his duties.
190 Section 18. The commissioner shall establish at least three
191 branch offices and shall provide such offices with rooms, furniture,
192 and equipment, and shall appoint at least one management level
193 employee a supervisor, and such officers, clerks and assistant as are
194 necessary for the discharge of duties in connection with such
195 offices.
196 Section 19. The commissioner may appoint and remove not
197 more than six inspectors. They shall be required to pass examina-
198 tions of a comprehensive and practical character based on the
199 particular requirements of the work to be done by them.

200 Section 20. There shall be appointed by the Governor an Advi-
201 sory Council for workmen’s compensation in this and in section 21
202 through 27, inclusive, called the Advisory Council. Said Council
203 shall be composed of five members representing employers in the
204 Commonwealth, at least two of whom shall represent manufactur-
205 ing classifications chosen from a list of at least four nominees
206 submitted by the Associated Industries of Massachusetts, Inc., or
207 its successor, at least two of whom shall represent contracting
208 classifications, and at least one of whom shall be an insurance
209 company representative who shall represent other employers
210 covered under the Act, and five members representing employees,
21 | one of whom shall be chosen from a list of names submitted by the
212 Massachusetts Organization of Disabled Workers. In the case of
213 any nominee there shall be at least two names submitted for any
214 such position. The Governor shall also appoint one member to

215 represent the workmen’s compensation claimants bar, one member
216 representing the medical community, one member representing the
217 rehabilitation community, none of whom shall be voting members.
218 The executive Secretaries or their delegates, of Consumer Affairs
219 and Economics Manpower Affairs shall be ex-officio members
220 without vote.
221 Section 21. Of the initial voting appointees to the advisory
222 council, one employer and one employee representative shall be
223 appointed for a one-year term, one employer and one employee
224 representative shall be appointed for a two-year term, one employ-
225 er and one employee representative shall be appointed for a three-
226 year term, one employer and one employee representative shall be
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appointed for a four-year term and one employer and one em-
ployee representative shall be appointed for a five-year term. Of the
intial non-voting appointees to the advisory council, the represen-
tative of the workers’ compensation claimant’s bar shall be ap-
pointed for a two-year term and the representative of the Com-
monwealth’s medical community for a three-year term, and the
representative of rehabilitation community for a four-year term.
Upon the expiration of the term of an initial council member, his
successor shall be appointed by the governor for a term of five
years. Any person appointed to fill a vacancy occurring prior to the
expiration of the term of his predecessor shall be appointed for the
unexpired portion of such term.

227
228
229
230
231
232
233
234
235
236
237
238

Section 22. No member of the advisory council shall be subject
to chapter 31 of the rules and regulations made thereunder.
Members shall receive their traveling and other necessary expenses
incurred in the performance of their duties. Such monies shall be
paid from the fund established in section 65 of chapter 152.

239
240
241
242
243

Section 23. The executive secretary of labor shall be the chair of
the advisory council on workers’ compensation. Said secretary
shall vote in advisory council proceedings only in the event of a tie
vote. There shall be council who shall have all the powers of the
chair in his absence a vice-chair of the advisory council. Said
appointment shall alternate annually on January 1 between an
employer representative and an employee representative serving
on the advisory council.

244
245
246
247
248
249
250
251

The first vice chair shall be from the employee group. The vice
chair shall be elected by a majority vote of the voting members of
the employer group or employee group respectively, when said
group shall provide the vice chair as set forth above.

252
253
254
255

Section 24. The advisory council shall meet no less than once
monthly. Additional meetings may be called by the chair or upon
petition by a majority of voting members. Such meetings shall be
subject to the open meetings provision of section 11A'/$ of chapter
30A.

256
257
258
259
260

The advisory council shall take no action pursuant to its authori-
ty under this chapter or chapter 152 unless a quorum of its voting
members are present. The presence of six voting members of the
advisory council, at least two of whom shall be representatives of

261
262
263
264
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employers and two of whom shall be representatives of employees,
shall constitute a quorum.

265
266

Section 25. The Advisory Council by majority vote shall ap-
point such personnel as is necessary for the proper discharge of its
duties assigned by this chapter and chapter 152 which employees
shall not be subject to Chapter 31. The Advisory Council and its
operational staff shall be funded from monies collected in accor-
dance with the provisions of section 65 of chapter 152.

267
268
269
270
271
272

Section 26. The advisory council shall monitor, recommend,
give testimony, and report on all aspects of the workers’compensa-
tion system. It may not in any manner, however, hear control or
influence the adjudication of particular claims. Its powers shall
include the issuance of reports, the proposal of legislation, policies
and programs, the conduct ofresearch, the collection of datafrom
public and private sources, the appearance as a party before bodies
of the legislative and executive branches, and any other powers
assigned to it by Chapter 152.

273

274
275
276
277
27K
279
280
281

The advisory council shall report at least annually in writing by
the last day of the fiscal year of the Commonwealth to the executive
secretary of labor on the state of the workers’compensation system
in the Commonwealth. Said report shall include an evaluation of
the operations of the department along with recommendations for
improving the workers’compensation system. Said advisory coun-
cil and Secretary ofLabor shall also review and approve the annual
operating budget of the department, as prepared by the
Commissioner.

282
283
284
285
286
287
288
289
290

Section 27. The advisory council shall contract for a compre-
hensive evaluation of the workers’ compensation system to be
conducted every five years by a party or parties with expertise in
the analysis of policy and financial issues relating to workers’
compensation. Said study shall be paid from the fund established
in section 65 of chapter 152. Money expended by said study shall
not exceed two percent of the funds expended annually by the
department.

291
292
293
294
295
296
297
298

Section 28. T here is created in the Department of Industrial
Accidents a rehabilitation appeals council composed of the Com-
missioner or a designee, who shall serve as an ex officio member,
and two members each from employers, insurers, rehabilitation,
and medicine, one member representing chiropractors, three

299
300
301
302
303
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304 members representing labor and two disabled persons. The
305 members shall be appointed by the Governor and shall serve
306 four-year terms. The members shall elect a chairman. Appropriate
307 per diem travel and expense compensation shall be provided in the
308 budget of the Department of Industrial Accidents. These persons
309 shall not be subject to chapter 31.
310 Ofthe initial appointees to the rehabilitation appeals council one
311 employer, one insurer, one rehabilitator, one medicine, two labor
312 and one disabled member shall be appointed for four year terms
313 The remaining until members shall be appointed for two year
314 terms. Upon expiration of the term ofany initial appointee having
315 a two year term, a successor shallbe appointed to afour year term
316 The said Council shall review and make a determination with
317 respect to (a) appeals regarding eligibility for rehabilitation ser-
318 vices, rehabilitation plans, rehabilitation benefits, and suspensions
319 of weekly benefits for refusal to participate in an approved rehabil-
320 itation program; (b) appeals regarding fee disputes, penalties, dis-
321 cipline, approval or suspension ofall rehabilitation service provid-
322 ers including impartial rehabilitation examiners, rehabilitation
323 consultants, and rehabilitation agencies and facilities; and (c) any
324 other rehabilitation issues determined by the Commissioner or the
325 office of rehabilitation. The said council may make policy recom-
326 mendations to the commissioner concerning rehabilitation mat-
327 ters, and shall carry out its functions as set forth in this and in

329 Section 29. Appeals to the rehabilitation appeals council from
330 decisions of the office of rehabilitation shall be heard before a
331 panel of five members designated by the said council. Each five-
332 member panel shall consist oftwo labor or disabled members, two
333 employer or insurer members, and one member representing medi-
334 cine, chiropractic or rehabilitation. The determination of the five-
335 member panel shall be by majority vote and shall represent the
336 determination of the entire council and is not subject to review by
337 the council as a whole. The powers, procedures and rules for a
338 determination by this review panel shall therewith be the same as
339 those for a review panel described in Section 14D of Chapter 152.
340 An appeal from or an enforcement of an order of the rehabilita-
-341 tion appeals council shall be made in accordance with General
342 Laws, Chapter 152, section 12.

328 chapter 152.
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1 SECTION 17. Section fifty-one Bof Chapter one hundred and
2 forty-nine of the General Laws, is hereby repealed.

1 SECTION 18. Subsection 2of Section lof Chapter 152 of the
2 General Laws is hereby amended by striking said section and
3 inserting in place thereof the following new subsection;
4 (2) “Department,” the department of industrial accidents.

1 SECTION 19. Subsection 7A of section lofChapter 152 of the
2 General Laws is hereby amended by striking said subsection and
3 inserting in place thereof the following new subsection:
4 (7A) A “personal injury” as used in this chapter shall be, a
5 “traumatic injury” or an “industrial disease” to the employee for
6 which this chapter otherwise provides benefits to or on behalf of the
7 employee.
8 LA “traumatic injury” shall be;
9 (a) a trauma-induced physical injury; and
10 (b) a trauma-induced medically recognized mental injury if it
1 1 causes a physical injury; and if it does not cause a physical injury,
12 then a trauma induced medically recognized mental injury if it is
13 caused by a threat of actual physical harm to the employee; and
14 (c) an aggravation of a pre-existing physical injury, disease or
15 medically recognized mental injury caused by (a) and (b); and
16 (d) a physical injury, disease or medically recognized mental
17 injury which is subsequently incurred as a consequence of(a) or (b);
18 and
19 (e) provided that, in any event, (a) and (b) are caused by a

20 tangible event or a series of tangible events to which the employee is
21 exposed at work; and
22 (0 provided that(a) and (b) are not congenital medical condi-
-23 tions, or injuries pre-existing employment, or injuries caused other
24 than as a result of the employment, or injuries caused by ordinary
25 stress or ordinary activity.
26 2. An “industrial disease” shall be:
27 (a) a disease contracted by the employee which causes physi-
-28 cal injury or a medically recognized mental injury; and
29 (b) an aggravation of a pre-existing physical injury, disease or
30 medically recognized mental injury caused by (a); and
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31 (c) a physical injury, disease or medically recognized mental
32 injury subsequently incurred as a consequence of (a); and
33 (d) provided that the hazard of contracting such disease is
34 inherent in the employment and it is caused by the employee's
35 contact with or exposure to a foreign or natural substance at work.

1 SECTION 20. Chapter 152, section I, subsection Xof the
2 GeneralLaws is hereby amended by deleting section 8 and inserting
3 thereafter the following subsections:
4 (8). “Review Panel,” the review panel designated under section 7
5 of Chapter 24. “Appeals Council”, the Appeals Council established
6 under said section 6of Chapter 24. “Rehabilitation Appeals Coun-
-7 cil”, the same designated under section 28 of Chapter 24.
8 (9). “Average weekly wage in the commonwealth” means the
9 average weekly wage as determined according to the provisions of

10 subsection (a) of section 29 of chapter 151 A and promulgated by
11 the director of the division of employment security, on or before
12 October first of each year, to be effective the following first day of
13 January.

1 SECTION 21. Section sof Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Sections. The department shall adopt rules for hearings under
5 this chapter in accordance with the provisions of General Laws
6 chapter 30A, section 9, except that (I) interrogatories and oral or
7 video depositions may be taken by a party without leave of the
8 Department, and (2) oral or video depositions shall be admitted in
9 lieu of oral testimony from any witness, notwithstanding that wit-

-10 ness’s availability. Expenses and services in connection with the
11 taking of such depositions shall be paid by the party requesting that
12 such witness be deposed; provided, however, that if the decision of
13 the administrative judge or review panel is in favor of the employee,
14 the cost of such services shall be added to the amount awarded to
15 the employee and be paid by the insurer under the provisions of this
16 chapter.

1 SECTION 22. Section 6of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section:
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4 Section 6. Within five days, not counting Sundays and legal
5 holidays, of receipt of notice or knowledge of an injury which
6 causes incapacity for work, the employer shall file notice of the
7 injury with the Department, the employee and the insurer. Such
8 notice shall be submitted on a form prescribed by the department
9 and shall contain the name and nature of the business of the

10 employer, the name, age, sex and occupation of the injured
I I employee and shall state the date of such incapacitating injury, the
12 nature, circumstances and cause of the injury and shall include a
13 summary of the employee’s rights and obligations under chapter
14 152. All injuries which do not result in incapacity for work shall be
15 reported to the department on a quarterly basis. The injured
16 employee shall notify his employer, or the insurer of any injury as
17 soon as he knows or should know of such injury and it is practical to
18 such notify.
19 Any employer found by the department to have violated this

20 section shall pay a fine of not more than twice the average weekly
21 wage in the commonwealth. No fine shall be levied if the employer
22 had no notice or knowledge of the injury. The department shall
23 prepare statistical summaries of reports filed under this section. An
24 employee is required to notify the employer of any injury as soon as
25 is practicable.
26 Within sixty days after the termination of the disability of the
27 injured employee, the insurer shall file with the department a state-
-28 ment showing the total payments made or to be made for compen-
-29 sation and for medical services for such injured employee.
30 This section shall apply also to the head of each employing
31 board, commission and department of the commonwealth and of
32 the several counties, cities, towns and districts subject to section
33 sixty-nine, and copies of the reports hereby required shall likewise
34 be furnished by such employing head to the appropriate retirement
35 board, if any, and to the agent referred to in section seventy-five or
36 the insurer, if any. Such filings are a public record.

1 SECTION 23. Section 7of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Section 7. Within 14 days of receipt of the employer’s notice of
5 injury, the insurer shall either commence payment of weekly inca-
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6 pacity benefits under section 34 or 35 to the employee or notify the
7 department, the employer and the employee by mail ofits refusal to
8 commence said payments and of its intent to contest a claim should
9 the employee file a claim with the department. Such notice shall

10 specify the grounds and factual basis for the refusal to commence
11 payment of such benefits and intention to contest, and shall explain
12 that in order to secure benefits the employee must file a claim with
13 the department within any time limits provided under this chapter.
14 Should an insurer fail to exercise one of the options specified
15 above within fourteen days, it shall pay to the employee an amount
16 equal no more than the compensation due under sections 34 or 35 of
17 this chapter as calculated from the date that the insurer first
18 received the employer’s report of injury as required under section 6
19 until the date that the insurer actually exercises one of its options.
20 The penalty may be waived if the department finds that the failure
21 to comply with the fourteen day requirement under section 6is due
22 to events not within the control of the insurer or its agents. Any
23 additional amount paid as a penalty under this section shall not be
24 included in any formula utilized to establish an employer’s pre-
-25 mium for workers’ compensation insurance.

1 SECTION 23A. Section 7C of chapter 152 of the General
2 Laws is hereby amended by striking said section and inserting in
3 place thereof the following new section:
4 Section 7C. Any party to a conference or a hearing before the
5 department may be heard in person, may be represented by an
6 attorney or by any other person designated by such party. No
7 person who is not an attorney shall be compensated by the
8 employee for representing an employee before the department or by
9 the insurer when the insurer is otherwise required by this chapter to

10 pay compensation for the employee’s attorneys fees.

1 SECTION 24. Section seven Eof Chapter one hundred fifty-
-2 two of the General Laws is hereby repealed.

1 SECTION 25. Section Bof Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section;
4 Section 8. An insurer who commences payments of benefits
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5 under this chapter in accordance with section 7 may do so without
6 affecting its right to contest any issue in a claim for compensation
7 arising under this act. Any such payments within said 45 calendar
8 days shall not bestow upon an employee or his dependents any
9 entitlement or property right.

10 An insurer may unilaterally stop payments within this 45 day
11 period, if it gives the employee, employer and the board at least 7
12 days notice of its intention to stop payments and contest a claim.
13 Said notice shall specify the grounds and factual basis upon which
14 such discontinuance is to be based.
15 If it is found that the insurer stopped payments in bad faith under
16 this section, the employee shall be awarded by the insurer,an
17 additional payment of no more than 20% of the compensation due
18 on the date of such finding, as determined by the department.
19 An insurer’s payment of benefits under this chapter for longer
20 than 45 calendar days shall constitute an admission only that the
21 employee has suffered the personal injury for which payments are
22 made.

1 SECTION 26. Section eight Aof Chapter one hundred fifty-
-2 two of the General Laws is hereby repealed.

1 SECTION 27. Section 9of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section;
4 Section 9. Upon receipt of a notice of an insurer’s refusal to
5 commence payments, or of its intent to stop the payment of bene-
-6 fits, provided in accordance with sections 7 and 8, the education
7 unit of the department shall forward an informational package to
8 the employee explaining in detail the employee’s rights and obliga-
-9 lions and relevant issues being contested. The informational packet
10 shall provide in plain language information regarding the filing ofa
11 claim, including an explanation of any statutory time limits, and a
12 description of available medical and rehabilitation benefits and
13 subsequent claim proceedings. In addition, the packet shall include
14 a claim form.

1 SECTION 28. Section nine AofChapter one hundred fifty-two
2 of the General Laws is hereby repealed.
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1 SECTION 29. Section 10of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Section 10. Within fifteen days of a receipt of a notice of claim
5 for compensation filed by an employee or his attorney, under the
6 pains and penalty of perjury, an examiner shall order the parlies to
7 provide any information deemed necessary to enable the examiner,
8 at conference, to determine the issues specified by the insurer in its
9 notice of denial of claim, and to determine compensability of the

10 claim. Such information shall be furnished within 14 days following
11 the order unless extended by the examiner for another 14 days by
12 order for cause.
13 Said conference shall be held before an examiner within ten days
14 following the date the information is due, unless extended for no
15 more than seven days upon request of a party for good cause. Said
16 examiner shall make such inquiries and investigations as he deems
17 necessary and shall have the power to require and receive independ-
-18 ently orfrom the parties, reports of injury, signed statements ofthe
19 employee and other witnesses, medical and hospital reports and
20 records, and such other oral and written matter as shall enable him
21 to determine the issue. Within seven days after the conference, the
22 examiner shall issue an order, based on evidence in the file, deler-
-23 mining the issue including issues specified in the notice of claim
24 denial or raised at the conference. Failure of a party or an attorney,
25 to appear at a conference shall not delay an order by the examiner.
26 If it is found that the insurer denied a claim in bad faith under this
27 section, the employee shall be awarded by the insurer an additional
28 payment of no more than 20% of the compensation due on the date
29 of such finding.

1 SECTION 30. Section II of Chapter 152of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Section 11. Any party aggrieved by an order issued under sec-
-5 tion 10, may, within fourteen days from the date the order is
6 effective file a request for a hearing. In any case in which an order
7 has not issued under section 10 within 45 days from the filing of a
8 claim for compensation, the party may file a request for hearing.
9 Such a fding shall not abrogate nor delay the conference required
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10 by Section IDA. Said hearing shall be held before an administrative
I I judge within 28 days following the request. The judge may grant a
12 continuance only to permit an appearance by a witness that the
13 employer, employee or insurer cannot reasonably produce or from
14 whom a deposition could not reasonably be obtained. Any order
15 permitting delay shall be in writing giving reasons. Report ofdelays
16 shall be compiled quarterly by the department and shall be submit-
-17 ted to the advisory council. Such reports or orders shall be public
18 records.

1 SECTION 31. Section IIA of Chapter 152 of the General Laws
2 is hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Section 11A. Any examiner or member of the board may
5 appoint a duly qualified impartial physician to examine the injured
6 employee and to report. The fee for this service shall be a reasonable
7 amount set by the department and the insurer shall remit payment
8 directly to the impartial physician promptly upon receipt of the
9 approved bill. The report of the physician shall be admissible as

10 evidence in any proceeding; provided that the employee and the
11 insurer have seasonably been furnished with copies thereof.

1 SECTION 32. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 11A the following sections:
3 Section I 18. Whenever a medical question is in dispute in any
4 case, and an impartial physician has not, prior to seven days before
5 the date assigned for each conference or hearing thereon, been
6 appointed, the employee may engage his own physician, and addi-
-7 tional physicians if the examiner or member finds that justice and
8 equity require the same to report, appear and testify, or be deposed
9 in his behalf, and, if the order or decision of the examiner or

10 member or of the department is in favor of the employee, reasona-
-1 1 ble fee shall be allowed by the examiner or member for the services
12 of each such physician and shall be added to the amount awarded to
13 the employee and be paid by the insurer under the provisions of this
14 chapter.
15 Section 11C. In any hearing a member shall make such inquiries
1 6 as shall be deemed necessary. The evidence at the hearing shall be
17 taken with the aid of electronic recording. Any party may copy the
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18 tape at reasonable hours or require the Department to produce a
19 copy of the tape at no charge to any party after the conclusion of the
20 proceeding. The recording shall be in the control of a Department
21 employee sworn at each hearing to faithfully record the entire
22 proceeding. Decisions shall be in writing, shall include all necessary
23 findings of fact and law, shall decide all issues presented, and shall
24 issue no more than 30 days following the close of testimony, unless
25 further extension is authorized in writing by the Commissioner,
26 and be filed with the Department. If a decision is unreasonably
27 delayed, the Commissioner may withhold the salary payments due
28 the member until the decision is filed, not withstanding any other
29 law to the contrary. All decisions shall be open to the public.
30 Section 1 ID. A party who has by accident, mistake or through
31 reasonable cause, omitted to request a hearing from a written order
32 filed under section eleven within the time limited therein may
33 petition the Commissioner for leave to request such a hearing
34 within the 90 days following the date such request was due, and the
35 Commissioner may grant such petition for good cause, including
36 considerations of fairness.
37 Section HE. Any party aggrieved by a decision of an adminis-
-38 trative judge, may within 30 days after the effective date of such
39 decision, file a claim for review with the Appeals Council. A Review
40 Panel of 3 judges, shall hear the parties, and may hear evidence with
41 regard to any pertinent matters and may; revise the decision in
42 whole or in part, or may refer the matter back to the administrative
43 judge for further findings of facts, listen to electronic recordings of
44 testimony and examine the exhibits, make its decision by majority
45 vote, and shall file its decision with the record of the proceedings at
46 the Department, and notify the parties. If a claim for review is filed
47 in any case, and the Review Panel by its decision orders the insurer
48 to make, or to continue to make payments to the injured employee
49 or claimant, the costs to the injured employee of such review,
50 including reasonable attorneys’ fees, shall be determined by the
51 Review Panel and shall be paid by the insurer. No costs or altor-
-52 ney’s fees, however, shall be assessed to the insurer, where the
53 insurer or self-insurer, in writing, filed with the Review Panel, at the
54 same time as it files its claim for review, with a copy mailed
55 immediately to the employee or claimant and to his attorney, if any,
56 makes an offer specifically stating in dollars and cents the amount
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57 the insurer or self-insurer is prepared forthwith to pay in past,
58 present, and /or continuing compensation; and where the employee
59 or claimant or his attorney refused to accept said amount prior to
60 the argument before the Review Panel, and the Review Panel finds
61 thereafter that no more than said offer was due to the injured
62 employee or claimant.
63 The parties shall not as of right be entitled to present further facts
64 or the same facts, notwithstanding the right of the Review Panel to
65 hear such matters.
66 Any enforcement or appeal of this decision shall be in accordance
67 with Section 12.
68 The Decisions of the Reveiw Panel shall be printed, indexed and
69 be available to the public.

1 SECTION 33. Section 12 of chapter 152 of the General Laws is
2 hereby further amended by striking said section and inserting in
3 place thereof the following section 12;
4 Section 12. a) Enforcement Orders. Any party in interest in a
5 proceeding before the Department, may present a certified copy of
6 an order or decision of the Department and any other papers
7 relevant thereto, to the Superior Court for the county in which the
8 injury occurred, or for the county of Suffolk, for the court to
9 determine whether or not to enforce such decision or order includ-

-10 ing any case in which the departmental order or decision has
1 I ordered payment and the person required to pay has refused,
12 notwithstanding whether or not the matters at issue have been
13 appealed and a decision on the merits of the appeal have not yet
14 been rendered. Any enforcement order shall be limited, if an appeal
15 has been taken, to a period of time until and including the decision
16 on appeal at the agency. In the event, the appeal process at the
17 department shall reverse the determination upon which the order
18 rendered herein was granted, the enforcement order shall be
19 deemed vacated and unenforceable or not binding on the parties
20 from the date of such determination.
21 b) Any appeal from a Review Panel decision shall be taken
22 pursuant to chapter 30A, section 14, except that such appeal shall
23 be filed within the time limits provided therein, with the Appeals
24 Court of the Commonwealth.
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1 SECTION 34. Section 12A of chapter 152 of the General Laws
2 is hereby further amended by striking said section and inserting in
3 place thereof the following section:
4 Section 12A. If an enforcement order is granted by the Superior
5 Court or the employee prevails upon appeal before the Appeals
6 Court and/or the Supreme Judicial Court as the case may be, the
7 Superior Court justice, and/ or a single justice of the Appeals Court
8 of Supreme Judicial Court shall allow the employee, in addition to
9 the amount ordered in the judgment or order, an amount sufficient

10 to reimburse the prevailing party his reasonable attorneys’ fees.
11 briefs, and other necessary expenses that resulted from the procced-
-12 ings in the respective courts, provided that the insurer shall be
13 entitled toreimbursement from funds provided by the special fund
14 established pursuant to section 65 of this chapter for such expenses.

1 SECTION 35. Section 13 of Chapter 152, is hereby amended by
2 striking said section and inserting in place thereof the following
3 section;
4 Section 13. Fees for medical services and attorneys adjudged
5 compensable under this chapter shall be subject to the approval of
6 the department. The rate of payment by insurers, for such expenses
7 defined under chapter six A, for care adjudged compensable under
8 this chapter, shall be established by the rate setting commission
9 under chapter six A. If the insurer, or any physician, or the

10 employee, fails to agree as to the amount of any bill for services,
11 except services governed under chapter six A, which shall be
12 reviewable under chapter six A only, either party may file a com-
-13 plaint pursuant to section 14. No insurer shall be liablefor any such
14 expenses, adjudged compensable under this chapter at a rate in
15 excess of the rate set by the rate setting commission, if applicable.
16 No employee shall be liable for services adjudged compensable
17 under this chapter and which ahve been paid or are required to be
18 paid by an insurer or in amount in excess of the rates determined by
19 the Rate Setting Commission. An employee, however, shall con-

-20 tinue to be liable for services which are not adjudged compensable
21 under this chapter. In no case shall a dispute over a fee delay
22 payments to an employee and any such dispute may be initiated by
23 acomplaint pursuant to section 14 if not otherwise to be directed as
24 provided in this chapter.
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1 SECTION 38. Section 14 of Chapter 152, is hereby amended by
2 striking said section and inserting in place thereof the following
3 section:
4 Section 14. A person who is entitled to adjudicate rights under
5 this chapter other than such rights as are to be adjudicated pursuant
6 to sections 6to 12, may file a complaint with the Department. Said
7 complaint shall include a summary of the claim together with
8 supporting facts and opinions and may include written documen-
-9 tary evidence. The parties shall submit copies of said complaint to

10 the adverse party or parties as applicable. The responding party
11 may answer the complaint within ten days together with relevant
12 supporting evidence. At the request of the responding party an
13 additional 14-day extension may be granted for cause to obtain
14 additional relevant information.

1 SECTION 39. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 14 the following sections:
3 Section 14A. Within five days of the receipt of an answer filed
4 under section 14 or within five days following the time of the
5 extension to present written evidence, an examiner shall order a
6 conference. The conference shall be held within ten days following
7 the order unless extended for an additional ten days upon request of
8 a party for cause. Within two days following such conference, if the
9 issues are not otherwise settled, the examiner shall issue an order.

10 Orders issued pursuant to this section shallbe confined to determi-
-11 nations of issues raise either in the complaint or in the answer to the
12 complaint or which arise at the conference.
13 Section 148. Any party aggrieved by an order under section
14 14A may within 14days after the order is effective, file a request for
15 a hearing with an administrative judge of the Board. In any case in
16 which an order has not issued under section 14A, within 45 days
17 from the filing of a complaint under section 14 the party may file a
18 request for a hearing with an administrative judge. Such a filing
19 shall not abrogate nor delay the conference required by Section
20 14A.
21 Such hearings shall be held before the administrative judge
22 within 28 days. The administrative judge may grant a continuance
23 only to permit an appearance by a witness that an employer and an
24 employee or the insurer cannot reasonably produce, or from whom
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25 a deposition could not reasonably have been obtained. Any delay
26 shall be explained in writing by the administrative judge in his
27 order. Such orders concerning delay shall be compiled into a report
28 which shall be published quarterly by the Department which shall
29 be submitted to the Advisory Council. Decisions, orders and reports
30 concerning delay shall be public records.
31 Section 14C. Inany hearing a member shall make such inquiries
32 as shall be deemed necessary. The evidence at the hearing shall be
33 taken with the aid of electronic recording. Any party may copy the
34 tape at reasonable hours or after the close of the proceedings may
35 require the Department to supply a tape at no charge to the party.
36 The recording shall be in the control of a Department employee
37 sworn at each hearing to faithfully record the entire proceeding.
38 Decisions shall be in writing, shall include all necessary findings of
39 fact and law, shall decide all issues presented, and shall issue no
40 more than 30 days following the close of testimony, unless further
41 extension is authorized in writing by the Commissioner and filed
42 with the Department. If a decision is unreasonably delayed the
43 Commissioner may withhold the salary payment due to the judge
44 until such decision is filed notwithstanding any other law to the
45 contrary. All decisions shall be open to the public.
46 Section 14D. Any party aggrieved by a decision of an adminis-
-47 trative judge, may within 30 days after the effective date of such
48 decision, file a claim for review with the Appeals Council. A Review
49 Panel of three judges, shall hear the parties, and may hear evidence
50 with regard to any pertinent matters and may revise the decision in
51 whole or in part, or may refer the matter back to the administrative
52 judge for further findings of fact, listen to electronic recordings of
53 testimony and examine the exhibits, make its decision by majority
54 vote, and shall file its decision with the record of the proceedings at
55 the Department, and notify the parties. If a claim for review is filed
56 in any case, and the Review Panel by its decision orders the insurer
57 to make, or to continue to make payments to the injured employee
58 or claimant, the costs to the injured employee of such review,
59 including reasonable attorneys’ fees, shall be determined by the
60 Review Panel and shall be paid by the insurer. No costs, or attor-
-61 neys’ fees, however, shall be assessed to the insurer, where the
62 insurer or self-insurer, in writing, filed with the Review Panel, at the
63 same time as it files its claim for review, with a copy mailed
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64 immediately to the employee or claimant and to his attorney, if any,
65 makes an offer specifically stating in dollars and cents the amount
66 the insurer or self-insurer is prepared forthwith to pay in past,
67 present, and /or continuing compensation; and where the employee
68 or claimant or his attorney refused to accept said amount prior to
69 the argument before the Review Panel, and the Review Panel finds
70 thereafter that no more than said offer was due to the injured
71 employee or claimant.
72 The parties shall not as ofright be entitled to present further facts
73 or the same facts, notwithstanding the right of the Review Panel to
74 consider hear such facts.
75 Any enforcement or an appeal from this decision, shall be in
76 accordance with section 12. All decisions of the panel shall be
77 printed, indexed and be available to the public.

1 SECTION 40. Section 16of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in its place
3 the following new section:
4 Section 16. When in any case before the department, it appears
5 that compensation has been paid, or when in any such case there
6 appears of record a finding that the employee is entitled to com-
-7 pensation, no subsequent finding by the department or by a
8 member thereof discontinuing compensation on the ground that
9 the employee’s incapacity has ceased shall be considered final as a

10 matter of fact or res adjudicata as a matter of law and such
I 1 employee or his dependents, in the event of his death, may have
12 further hearings as to whether his incapacity or death is or was the
13 result of the injuries for which he received compensation, provided
14 that if the Department shall determine that the complaint for such
15 a rehearing is without merit or frivolous, the employee or his
16 dependents shall not thereafter be entitled to file any subsequent
17 complaint thereof for the same matter, and that, in the event of the
18 death of the employee, such a complaint for a rehearing shall be
19 filed within three months from the time of the employee’s death
20 and within one year from the date of the finding terminating his
21 compensation, notwithstanding any other section of this chapter
22 to the contrary.
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1 SECTION 41. Section 17 of Chapter 152 of the General Laws is

2 hereby further amended by striking said section and inserting in

3 place thereof the following section:
4 Section 17. All orders or decisions issued in accordance with
5 this chapter shall be binding upon the parties from the effective
6 date thereof unless and until reversed upon appeal in accordance
7 with the chapter. When appropriate, any payments due under such
8 order or decision shall commence immediately upon the elfective
9 date of such order or decision in accordance with its terms.

1 SECTION 42. Section 19 of Chapter 152 of the GeneralLaws is
2 hereby further amended by striking said section and inserting in
3 place thereof the following section;
4 Section 19. Questions arising under this chapter may be settled
5 by agreement of the parties interested therein, except as otherwise
6 provided in this chapter. Such agreements shall be enforceable
7 under section 12. Any party to such an agreement may file a
8 complaint pursuant to section 14 to vacate or modify such an
9 agreement due to changed circumstances recognized under this
10 chapter, or due to fraud or mistake.

| SECTION 43. Section 23 of Chapter 152 of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following:
4 Section 23. If an employee files any claim or accepts payment of
5 compensation on account of personal injury under this chapter, or
6 submits to a proceeding before the department in regard to such
7 claim or payments, such action shall constitute a release to the
8 insured or self-insurers of all claims or demands at law, if any
9 arising from the injury.

1 SECTION 43A. Section 24 of chapter 152 of the General Laws
2 is amended by striking said section and inserting the following:
3 Section 24. An employee or the spouse, dependent, next of kin,
4 parent of such employee, or their legal representatives, shall be
5 held to have waived their rights of action at common law or
6 otherwise, or under the law of any other jurisdiction, in respect to
7 an injury, to the employee, therein occurring, to recover damages
8 against the employee’s employer, for or arising out of the injury, if
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9 the injury is one for which compensation is available under this
10 chapter.

1 SECTION 44. Section 25Aof Chapter 152 of the GeneralLaws
2 is hereby amended by striking the paragraph marked subsection
3 three (3) and inserting in its place the following new subsection;
4 (3) The department shall make rules governing self-insurers
5 their contractors, agents and employees, who shall be subject to the
6 unfair claims practices described in Chapter 176 D in the same
7 manner as insurer, when applicable.
8 The commissioner shall report to the Advisory Council in writ-
-9 ing at least annually of the promptness of each self-insurer with

10 respect to the payment of compensation and shall identify those
I I insurers whose claims practices have been found by the office of
12 self-insurance to be questionable.
13 Any person aggrieved by the action of the Division of Self
14 Insurance in refusing to grant a license or in revoking, or refusing
15 to renew a license of a self-insurer under this section or by the
16 action of the division or department in requiring an additional
17 deposit or further security under sub-paragraph (a) of this section
18 or in requiring a further bond or security for an additional sum
19 under sub-paragraph (b) of this section may demand a hearing
20 before the division and if, after said hearing, the division denies its
21 petition, it may within ten days after receipt of a notice stating
22 reasons for such denial appeal to the Commissioner. If the Com-
-23 missioner denies its appeal, it may file an appeal in the superior
24 court for Suffolk county for a review thereof; pursuant to chapter
25 30A, Section 14. The filing of such an appeal shall suspend the
26 action of the department, unless a Justice shall allow enforcement
27 pending a determination by the court.

1 SECTION 45. Section 25A of Chapter 152of the General Laws
2 is hereby further amended by inserting after the paragraph marked
3 subsection four (4) the following new subsections:
4 (5) This section shall not apply to the commonwealth or the
5 various counties, cities, towns and districts provided for in sections
6 sixty-nine to seventy-five, inclusive.
7 (6) As used in this section the term “self-insurer”shall not apply
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8 to any member of a self-insurance group established pursuant to
9 section 25H.

1 SECTION 46. Section 25D of Chapter 152 of the General Laws
2 is hereby amended by striking said section and inserting in place
3 thereof the following section:
4 Section 25D. Any employer may voluntarily cover an employee
5 under this chapter, which employee, the employer is not required
6 to cover, by providing insurance or self-insurance for such
7 employee. In such event the provisions of this chapter shall govern
8 in all respects.

1 SECTION 47. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 25D the following sections;
3 Section 25E. Section 25E through 25U of this chapter shall
4 apply to workers’ compensation self-insurance groups. These sec-
-5 tions shall not apply to public employees or government entities. A
6 workers’ compensation self-insurance group that is issued a certifi-
-7 cate of approval by the commissioner shall not be deemed to be
8 insurers or insurance companies and shall not be subject to the
9 provisions of the insurance laws and regulations of this common-

-10 wealth except as otherwise provided herein. The following words
11 as used in these sections of this chapter shall have the following
12 meanings:
13 (1) “Administrator”, an individual, partnership, or corporation
14 engaged by a workers’compensation self-insurance group’s board
15 of trustees and to provide daily management of the group.
16 (2) “Insolvent” or “Insolvency”, the inability of a workers’com-
-17 pensation self-insurance group to pay its outstanding lawful obli-
-18 gations as they mature in the regular course of business, as may be
19 shown either by an excess of its required reserves and other liabili-

-20 ties over its assets or by its not having sufficient assets to reinsure
21 all of its outstanding liabilities after paying all accrued claims
22 owned by it.
23 (3) “Net premium”, premium derived from normal premium
24 adjusted by any advance premium discounts.
25 (4) “Normal premium”, the premium derived from the manual
26 rates adjusted by experience modification factors but before ad-
-27 vance premium discounts.
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28 (5) “Workers’compensation”, when used as a modifier of “bene-
-29 fits”, “liabilities” or “obligations”, means both workers’ compensa-
-30 tion and employer’s liability.
31 (6) “Workers’compensation self-insurance group” or “group”,
32 a not-for-profit unincorporated association consisting of five or
33 more employers who are engaged in the same or similar type of
34 business, who are membersof the same bona fide industry, trade or
35 professional association which has been in existence for not less
36 than two years, and who enter into agreements to pool their
37 liabilities for workers’compensation benefits and employer’s liabil-
-38 ity in this state.
39 (7) “Commissioner”, the commissioner of the department. ~

40 Section 25 F. No person or entity shall act as a workers’ com-
-41 pensation self-insurance group except as so authorized by the
42 commissioner.
43 Section 25G. (1) A proposed workers’ compensation self-
-44 insurance group shall file with the commissioner its application for
45 a certificate of approval accompanied by a non-refundable filing
46 fee in the amount of one hundred dollars. The application shall
47 include the group’s name, the location of its principal office, the
48 date of organization, the name and address of each member, and
49 such other information as the following:
50 (a) a copy of the bylaws of the proposed group;
51 (b) an individual application of each member of the group
52 applying for coverage by the group on the inception date of the
53 group;
54 (c) a current financial statement of each member, including at a
55 minimum, a balance sheet, a profit and loss statement, a statement
56 of change in fund position, and a statement showing the combined
57 net worth of all members applying for coverage on the inception
58 date of the fund. Such combined net worth shall be of an amount
59 that establishes the financial strength and liquidity of the busi-
-60 nesses. Public non-profit employers may furnish a copy of a cur-
-61 rent year budget or audit report in lieu of financial statement;
62 (d) evidence of the financial ability of the group to meet its
63 obligations:
64 (e) a composite listing of the estimated standard premium to be
65 developed for each member individually and in total as a group.
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66 Payroll data for each of the three (3) preceding years shall be
67 furnished by risk classification;
68 (0 documented agreement by each member to pay to the group
69 not less than 25% of estimated normal premium not later than the
70 initial day of coverage afforded by the group;
71 (g) a confirmation ofany required reinsurance by arecognized
72 carrier in an amount estimated acceptable to the commissioner;
73 (h) designation of the initial Board of Trustees;
74 (i) an indemnity agreement jointly and severally binding the
75 group and each member thereof to comply with the provisions of
76 the Act, which shall conform to an indemnify agreement pre-
-77 scribed by the commissioner;
78 (j) a breakdown of all projected administrative expenses for the
79 group year in dollar amount and as a percentage of the estimated
80 annual normal premium;
81 (k) proof provided by the Trustees, satisfactory to the commis-
-82 sioner, that the annual gross premiums of the group will be not less
83 than $100.00;
84 (2) To obtain and to maintain its certificate of approval, a
85 workers’compensation self-insurance group shall comply with the
86 following requirements as well as any other requirements estab-
-87 lished by a law or regulation;
88 (a) A combined net worth of all members of a group of private
89 employers of at least one million dollars;
90 (b) Security in a form and amount prescribed by the commis-
-91 sioner which shall be provided by either a surety bond, or security
92 deposit, or any combination thereof. If a surety bond is used to
93 meet the security requirement, it shall be issued by a corporate
94 surety company authorized to transact in this state. If a security
95 deposit is used to meet the security requirement, securities shall be
96 limited to bonds or other evidences of indebtedness issued,
97 assumed or guaranteed by the United States of America, or by an
98 agency or instrumentality thereof; certificates of deposit in a
99 generally insured bank; shares or savings deposits in a federally

100 insured savings and loan association or credit union; or any bond
101 or security issued by a state of the United States of America and
102 backed by the full faith and credit of the commonwealth. The
103 bond, or security deposit, shall be (I) for the benefit of the state
104 solely to pay claims and associated expenses and 92) payable upon
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amount of specific and aggregate excess insurance based on differ-15
ences among groups in their size, types of employments, years in
existence, and other relevant factors and may permit a group to

6

meet this requirement by placing in a designated depository securi-18
ties of the type referred to in paragraph (b) of this subsection.

(d) A fidelity bond for the administrator, if any, in a form and
I 19
120

amount prescribed by the commissioner;121
(e) A group shall notify the commissioner of any change in the122

information required to be filed under subsection (i) of this section
or in the manner of its compliance with subsection (2) of this

123
124

section no later than thirty days after such change.125
(3) The commissioner shall evaluate the information provided126

by the application required to be filed under subsection (1) of this
section to assure that no gaps in funding exist and that funds
necessary to pay workers’compensation benefits will be available

127
128
129

on a timely basis.130
(4) The commissioner shall act upon a completed application131

for a certificate of approval within ninety days. If, because of the
number ofapplications, the commissioner is unable to act upon an
application within this period and so notifies the applicant, the
commissioner shall have an additional ninety days to so act, or the
application shall be deemed approved. The Commissioner after

132
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I 34
135
136

hearing, for cause may withdraw his implied or express approval.
(5) The commissioner shall issue to the group a certificate ofI 38

approval upon finding that the proposed group has met all
requirements or the commissioner shall issue an order refusing

139
140

such certificate setting forth reasons for such refusal upon finding
that the proposed group does not meet all requirements.

141
142

(6) Each workers’ compensation self-insurance group shall be143
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144 deemed to have appointed the commissioner as its attorney to

145 receive service of legal process issued against it in this slate. 1
146 appointment shall be irrevocable, shall bind any su
147 est and shall remain in effect along as there is in this state any
148 obligation or liability of the group for workers’ compensation
149 benefits
150 Section 25H. (I) The certificate of approval issued by the c
151 missionerto aworkers’compensation self-insurar
152 izes the group to provide workers’ compensa
153 certificate of approval remains in effect until terminal
154 request of the group or revoked for cause after he
155 commissioner
156 (2) The commissioner shall not grant the request of any group to
157 terminate its certificate of approval unless the grouphas insured or
158 reinsured all incurred workers’compensation obligations with an
159 authorized insurer under an agreement filed with and approved in
160 writing by the commissioner. Such obligations shall include both
161 known claims and expenses associated therewith and claims
162 incurred but not reported and expenses associated therewith. Sub-
-163 ject to the approval of the commissioner, a group may merge with
164 another group engaged in the same or similar type of business only
165 if the resulting group assumes in full all obligations of the merging
166 groups. The commissioner shall hold a hearing on the merger if a
167 member of either group, so requests or if the Commissioner for
168 good cause shall determine.
169 Section 251. Thecommissionershall examine the affairs, trans-
-170 actions, accounts, records and assets of each group as often as the
171 commissioner deems advisable, but not less often than once every
172 three years. The expense of such examinations shall be assessed
173 against that group in the same amount manner that insurers are
174 assessed for examinations
175' Section 25J. (1) Each group shall be operated by a board of
176 trustees which shall consist of not less than three persons whom the
177 members of a group elect for stated terms of office. At least two of
178 the trustees shall be employees, officers or directors of members of
179 the group. The group’s administrator, if any shall not serve on the
180 board of trustees of the group. All trustees shall be residents of this
!81 commonwealth or officers of corporations authorized to do busi-
182 ness in this commonwealth
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(2) The board of trustees of each group shall ensure that all
claims are paid promptly and shall take the following precautions
to safeguard that assets of the group;

183
184
185

(a) Maintain responsibility for all monies collected or disbursed
from the group and segregate all monies into a claims fund account
and an administrative fund account. Net premiums shall be placed
into a designated depository in an amount equal to the aggregate
retained workers’compensation liability of the group. This shall be
called the claims fund account. The remaining net premium after
any payments for reinsurance or excess insurance shall be placed
into a designated depository for the payment of taxes, general
regulatory fees and assessments and administrative costs. This
shall be called the administrative fund account.

186
187
188
189
">0
191
192
193
194
195

(b) Maintain minutes of its meetings and make such minutes
available to the commissioner;

196
197

(c) Retain an independent certified public accountant to pre-
pare the statement of financial condition required by subsection
(IzO of section 25N.

198
199

200
(3) The board of trustees shall not:201
(a) Extend credit to individual members for payment of a pre-

mium, except pursuant to payment plans approved by the
commissioner;

202
203
204

(b) Borrow any monies from the group or in the name of the
group except in the ordinary course of business, without fiist
advising the commissioner of the nature and purpose of the loan
and obtaining prior approval from the commissioner.

205
206
207
208

Section 25K. (1) An employer joining a workers’compensation
self-insurance group after the group has been issued a certificate of
approval shall (1) submit an application for membership to the
board of trustees and (2) enter into the indemnity agreement
required by section twenty-five G. Membership takes effect no
earlier than each member’s date of approval. The application fot
membership and its approval shall be maintained as permanent
records of the board of trustees.

209
210

212
213
214
215
216
217

21 I

(2) Individual members of thegroup shall be subject to cancella-
tion by the group pursuant to the bylaws of the group In addition,
individual members may elect to terminate their participation in
the group. The group shall notify the commissioner ol the termina-
tion or cancellation of a member within ten days and shall maintain

218
219
220
221
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coverage of each cancelled or terminated member for thirty days
after such notice unless the group is notified sooner by the
Department that the cancelled or terminated member has procured
workers’ compensation insurance, has become an approved self-
insurer, or has become a member of another group.

222
223
224
225
226

(3) The group shall pay all workers’compensation benefits for
which each member incurs liability during its period of member-
ship. A member who elects to terminte its membership or is can-
celled by a group remains jointly and severally liable for workers’
compensation obligations of the group and its members which
were incurred during the cancelled or terminated member's period
of membership, but may secure such liability by a surety bond or
insurance policy.

227
228
229
230
231
232
233
234

(4) A group member is not relieved of its workers’compensation
liabilities incurred during its period of membership except through
payment by the group or the member of required workers’ com-
pensation benefits, but may secure such liability by a surety bond
or insurance policy.

235
236
237
238
239

(5) The insolvency or bankruptcy of a member does not relieve
the group or any other member of liability for the payment of any
memberof liability for the payment ofany workers’compensation
benefits incurred during the insolvent or bankrupt member’s
period of membership.

240
241
242
243
244
245 Section 25L. Any person soliciting membership in a workers’

compensation self-insurance group may be a licensed agent as
provided by G.L.C. 175, 163, and may receive commissions there-
fore in the direction of the group.

246
247
248

Section 25M. (1) Each group shall submit to the commissioner
30 days before the end of its policy year a performance report
estimating total outstanding liability, including incurred but not
reported claims, for that policy year.

249
250
251
252

(2) Each group shall submit to the commissioner a statement of
financial condition audited by an independent certified public
accountant on or before the last day of the sixth month following
the end of the group’s fiscal year. The financial statement shall be
on a form prescribed by the commissioner and shall include, but
not be limited to, actuarially appropriate reserves for (I) known
claims and expenses associated therewith, (2) claims incurred but
not reported and expenses associated therewith, (3) reinsurance,

253
254
255
256
257
258
259
260
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(4) unearned premiums, and (5) bad debts, which reserves shall be
known as liabilities.

261
262

(3) The commissioner may prescribe a uniform accounting sys-
tem for all groups to ensure the accurate and complete reporting of
group’s financial information.

263
264
265

(4) The commissioner may prescribe the format and frequency
of other reports which may include, but shall not be limited to,
payroll audit reports, summary loss reports and quarterly financial
statements.

266
267
268
269

Section 25N. No person shall make a material misrepresenta-
tion or omission of a material fact in connection with the solicita-
tion of a membership of a group.

270
271
272

Section 25 O. Funds not needed for current obligations may be
invested by the board of trustees in accordance with rules to be
determined by the Commissioner.

273

274
275

Section 25P. (1) Every workers’ compensation self-insurance
group shall adhere to a uniform classification system, uniform
experience rate plan, and manual rules filed with the commissioner.

276
277
278

(2) Premium contributions to the group shall be determined by
applying the manual rates and rules to the appropriate classifica-
tion of each member which shall be adjusted by each member’s
experience credit or debit. Subject to approval by the commis-
sioner, premium contributions may also be reduced by an advance
premium discount reflecting the group’s expense levels and loss
experience.

279
280
281
282
283
284
285

(3) Notwithstanding subsection (2) of this section, a group may
apply to the commissioner for permission to make its own rates.
Such rates shall be based on at least two years of the group’s
experience.

286
287
288
289

(4) Each group shall be audited at least annually by a certified
Public Accountant to verify proper classifications, experience rat-
ing, payroll and rates. A report of the audit shall be filed with the
commissioner in a form acceptable to the commissioner. A group
or any member thereof may request a hearing on any objections to
the classifications. If the commissioner determines that, as aresult
of an improper classification a member’s premium contribution is
insufficient, he shall order the group to assess that member an
amount equal to the deficiency. If the commissioner determines
that as a result of an improper classification a member’s premium is

290
291
292
293
294
295
296
297
298
299
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excessive, he shall order the group to refund to the member the
excess collected. The audit shall be at the expense of the group.

300
301

Section 25Q. (1) Any monies for a fund year in excess of the
amount necessary to fund all obligations for that fund year may be
declared to be refundable by the board of trustees not less than six
months after the end of the fund year.

302
303
304
305

(2) Each member shall be given a written description of the
refund plan at the time of application for membership. A refund
for any fund year shall be paid only to those employers who remain

participants in the group for the entire fund year. Payment of a
refund based on a previous fund year shall not be contingent on
continued membership in the group after that fund year.

306
307
308
309
310
311

Section 25R. (1) Each group shall establish to the satisfaction
of the commissioner a premium payment plan which shall include
(1) an initial payment by each member of a least twenty-five
percent of that member’s annual premium before the start of the
group’s fund year and (2) payment of the balance of each member’s
annual premium within the first eight months of that fund year in
monthly or quarterly installments.

312
313
314
315
316
317
318

(2) Each group shall establish and maintain actuarially appro-
priate loss reserves which shall include reserves for (1) known
claims and expenses associated therewith and (2) claims incurred
but not reported and expenses associated therewith.

319
320
321
322

(3) Each group shall establish and maintain bad debt reserves
based on the historical experience of the group or other groups.

323
324

Section 255. (1) If the assets of a group are at any time insuffi-
cient to enable the group to discharge its legal liabilities and other
obligations and to maintain the reserves required of it under this
chapter, it shall forthwith make up the deficiency or levy an
assessment upon its members for the amount needed to make up
the deficiency.

325
326
327
328
329
330

(2) In the event of a deficiency in any fund year, such deficiency
shall be made up immediately, either from (I) surplus from a fund
year other than the current fund year, (2) administrative funds, (3)
assessment of the membership, if ordered by the group or, (4) such
alternate method as the commissioner may approve or direct. The
commissioner shall be notified prior to any transfer of surplus
funds from one fund year to another.

331
332
333
334
335
336
337

(3) If the groupfails to assess its members or to otherwise make338
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up such deficit within thirty days the commissioner shall order it to
do so.

339
340

(4) If the group fails to make the requirement assessment of its
members within thirty days after the commissioner orders it to do
so, or if the deficiency is not fully made up within sixty days after
the date on which such assessment is made, if within such longer
period of time as may be specified by the commissioner, the group
shall be deemed to be insolvent.

341
342
343
344
345
346

(5) The commissioner shall proceed against an insolvent group
in the same manner as the commissioner of Insurance would
proceed against an insolvent domestic insurer in this state as pre-
scribed in G.L.C. 175, 6. The commissioner shall have the same
powers and limitations in such proceedings as are provided under
those laws, except as otherwise provided in this chapter.

34

348
349
350
351
352

(6) In the event of the liquidation of a group, the commissioner
shall levy an assessment upon its members for such an amount as
the commissioner determines to be necessary to discharge all liabil-
ities of the group, including the reasonable cost of liquidation.

353

354
355
356

Section 25 T. After notice and opportunity for a hearing, the
commissioner may impose a monetary penalty on any person or
group found to be in violation of any of the provisions of section
twenty-five F through twenty-five V of this chapter or of any rules
or regulations promulgated thereunder. Such monetary penalty
shall not exceed one thousand dollarsfor each act or violation. The
amount of any such monetary penalty shall be paid to the commis-
sioner for the use of the Department.

357
358
359
360
361
362
363
364

Section 25U. (1) After notice and opportunity for a hearing,
the commissioner may issue an order requiring a person or group
to cease and desist from engaging in an act or practices found to be
in violation of any provision of sections twenty-five F through
twenty-five V ofthis chapter or of any rules or regulations promul-
gated thereunder.

365
366
367
368
369
370

(2) Upon a finding, after notice and opportunity for a hearing,
that any person or group has violated any cease or desist order, the
commissioner may do either or both of the following; (1) impose a
monetary penalty of not more than ten thousand dollars for each
and every act or violation ofsuch order not to exceed an aggregate
monetary penalty of one hundred thousand dollars or (2) revoke or
suspend the groups’certificate of approval or any insurance.

371
372

373
374
375

376
377
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Section 25V. After notice and opportunity for a hearing, the
commissioner may revoke or suspend a group’s certificate of
approval if it (1) is found to be insolvent, (2) fails to pay any
premium tax, regulatory fee or assessment, or special fund contri-
bution imposed upon it, or (3) fails to comply with any of the
provisions of this Act, with any rules promulgated thereunder, or
with any lawful order of the commissioner within the time pre-
scribed. In addition, the commissioner may revoke or suspend a
group’s certificate of approval if, after notice and opportunity for
hearing, the commissioner finds that (1) any certificate of approval
that was issued to the group was obtained by fraud; (2) there was
material misrepresentation in the application for the certificate of
approval; or (3) the group or its administrator has misappro-
priated, converted, illegally withheld, or refused to pay over upon
proper demand any monies that belong to a member, an employee
of a member, or a person otherwise entitled thereto and that have
been entrusted to the group or its administrator in its fiduciary
capacities. All hearings provided in sections 25E to 25V shall be
before the Division of Re-Insurance, and may be appealed to the
Commissioner within 10 days of the division’s decision. The Com-
missioner may revise, revoke or sustain the decision in whole or in
part. Appeals from the Commissioner’s decision shall be in accord-
ance with section 14 and chapter 30A and the filing of the appeal
shall stay the order of the department, unless a justice shall deter-
mine otherwise.

378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401
402

SECTION 48. Chapter 152 of the General Laws is hereby
amended by striking section 15A, and inserting after section 17 the
following section I7A:

2
3

Section 17A. If one or more claims are filed for an injury, and
two or more insurers, any one of which may be held liable to pay
compensation for the claim, agree that the injured employee would
be entitled to receive such compensation but for the existence of a
controversy as to which of said insurers is liable to pay the same,
one of the insurers as they may mutually agree, or as may be
selected by the Department shall pay any compensation due, pend-
ing a final decision in accordance with such procedures. Any party
may file a complaint pursuant to section. 14 to bring before the
Department any other insurer, or insurers, whose joinder is neces-

4
5
6
7
8
9

10
II
12
13
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14 sary to determine any issue arising under this section. The Depart-
-15 ment in such decisions shall be empowered to deduct from any
16 award or order the appropriate payment from the appropriate
17 source to any insurer due money notwithstanding the initial deter-

-18 mination of who shall pay the compensation.

1 SECTION 49. Section 29 of Chapter 152 of the General Laws is
2 hereby amended by striking the third, fourth, and fifth sentences of
3 said section and inserting the following;
4 Section 29. No compensation shall be paid for any injury which
5 does not incapacitate the employee from earning full wages for a
6 period of more than five days. If incapacity extends for a period of
7 six days or more, compensation shall be paid from the date of
8 injury; provided that, except under section thirty-five, no compen-

-9 sation shall be paid for any period for which any wages were
10 earned.

I 1 An employee who has received compensation under this chap-
-12 ter, shall seek re-employment or employment in accordance with
13 his capabilities and in accordance with his state of recovery as
14 soon as is practicable. If his employer or another employer shall
15 make a bonafide offer of employment commensurate with the
16 employee’s capabilities and earning capacity after injury and at the
17 time of the offer, and provided the employee is reasonably able to
18 perform work, and if the employee shall refuse such an offer, the
19 employee shall not receive thereafter any payments pursuant to
20 section 34, 34 Aor 35, until the employee accepts such offer or finds
21 other work under such standards; unless the employee can demon-
-22 strate that such offer was not in good faith, or not in accordance
23 with this section, in proceedings brought pursuant to section 14.
24 In addition such offer shall be prime facie evidence of the
25 employee’s earning capacity in any proceeding under this chapter
26 where a determination of such earning capacity is at issue.

1 SECTION 50. Section 30A of Chapter 152 of the General
2 Laws, is hereby amended by striking said section and substituting

4 Section JOA. When an employee has suffered an injury covered
5 by this Chapter and it appears that the injury will preclude the
6 employee from returning to his or her usual occupation or causes a

the following section
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7 reduced earning capacity, the employee is eligible for prompt
8 rehabilitation services. The employee must then be determined
9 suitable for such services.

10 Rehabilitation is intended to restore the injured employee,
11 through physical and vocational rehabilitation, as soon as practi-
-12 cal and as nearly as possible, to the earning capacity the employee
13 enjoyed at the time of injury. The opportunity for restored earning
14 capacity may be measured not only by opportunity for immediate
15 income but also by opportunity for future income. Rehabilitation
16 plans and services shall be designed to improve the earning capac-
-17 ity in a job reasonably related to the employee’s former employ-
-18 ment, if practicable, or to other similar employment or self-
-19 employment which is reasonably attainable by the employer in
20 light of the employee’s age, education, transferable skills, and
21 medical condition after injury. An employee’s suitability for reha-
-22 bilitation depends on a determination of reasonable probability
23 that the criteria for rehabilitation can be met for this employee by
24 the use of services reasonably available at a reasonable price.
25 Rehabilitation is a prime objective of the workers’compensation
26 system. Its success depends on the prompt exercise of reciprocal
27 responsibilities by the Department of Industrial Accidents, the
28 employer, insurer and employee and, in large measure, on the
29 cooperation established among these parties. To the extent feasi-
-30 ble, the active collaboration of these parties is to be fostered in all
31 rehabilitation services offered.
32 The Commissioner of the Department of Industrial Accidents is
33 responsible for theadministration and enforcement of all rehabili-
-34 tation rights, benefits and obligations under Chapter 152. The
35 Commissioner shall monitor and supervise all rehabilitation serv-
-36 ices. To these ends the Commissioner may issue regulations and
37 decisions and orders binding on employees, employers, insurers,
38 impartial rehabilitation examiners, rehabilitation consultants and
39 facilities, and all who provide rehabilitation services pursuant to
40 Chapter 152.
41 The Commissioner’s authority and responsibility for monitoring
42 and supervising rehabilitation activities shall be exercised princi-
-43 pally through the office of rehabilitation in the Department of
44 Industrial Accidents. For this office the Commissioner shall hire a
45 sufficient number of staff qualified in medicine and in physical and
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46 vocational rehabilitation to adequately discharge his rehabilitation
47 responsibilities. Pursuant to the Commissioner’s authority, the
48 office of rehabilitation shall monitor and supervise rehabilitation
49 activities and shall hold conferences and issue administrative deci-
-50 sions and orders, when necessary, binding on employees, employ-
-51 ers, insurers, and all who provide rehabilitation services under
52 Chapter 152. Time limitations for such conferences and decisions
53 shall be established by regulation. Decisions on rehabilitation
54 issues shall not be made by administrative judges of the Industrial
55 Accident Board or Appeals Council. Appeals shall be made within
56 14 days to the Rehabilitation Appeals Council.
57 The office of rehabilitation shall continuously monitor and
58 study all issues and problems pertaining to rehabilitation and shall
59 report such findings at least annually to the Advisory Council.

1 SECTION 51. Section 308 of Chapter 152 of the General Laws
2 is hereby amended by striking said section and inserting in place
3 thereof the following section;
4 Section 308. Every insurer shall furnish to the office of rehabili-
-5 tation the name and address and social security number of every
6 employee receiving or claiming compensation within five days
7 after the employee has 45 days of lost work time due to a personal
8 injury, except as otherwise provided by this section. Where an
9 employee has incurred an injury to the back, the insurer shall

10 furnish such information within five days after the employee has 30
1 I days of lost work time due to an injury. If at any time an insurer has
12 medical information that the employee will be unable to return to
13 the job the employee held at the time of injury, it shall within five
14 days furnish the office of rehabilitation the name and address of
15 said employee.
16 The office ofrehabilitation shall file with the advisory board an
17 annual report assessing insurer compliance with the provisions of
18 this section.

1 SECTION 52. Section 30C of Chapter 152 of the General Laws
2 is hereby amended by striking said section and inserting in place
3 thereof the following section;
4 Section 30C. Any rehabilitation services may be initiated by
5 agreement between an insurer, self-insurer and an employee.
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6 Unless an employee is already participating in a rehabilitation
7 services, the office of rehabilitation shall, within 10 days after
8 receipt of the information specified in Section 308, commence an

9 inquiry to determine whether an employee is suitable for rehabili-
-10 tation services and, if so, to develop and approve a plan of rehabili-
-11 tation or designate such services available. All phases of any
12 inquiry shall be conducted promptly so that eligible employees
13 may begin participation as soon as possible in rehabilitation
14 services.
15 The office of rehabilitation shall be empowered to obtain suffi-
-16 cient medical or vocational information, if necessary, to determine
17 that the condition of an employee after injury precludes the
18 employee for being suitable for rehabilitation. In its sole discretion
19 the office of rehabilitation may select from an approved list an
20 impartial rehabilitation examiner, who shall be a physician quali-
-21 fied in rehabilitation, or a vocational rehabilitation specialist, to
22 provide a report for this purpose. Upon request, copies of such
23 report shall be provided to employee, insurer, and employer. It
24 shall be admissible in administrative proceedings conducted by the
25 office of rehabilitation or in hearings before the rehabilitation
26 appeals council.
27 An employee found to be eligible for rehabilitation services shall
28 be promptly referred to a rehabilitation consultant selected by the
29 office of rehabilitation from an approved list. The employee shall
30 meet with the rehabilitation consultant, who shall design a rehabil-
-31 itation plan or offer services. If a plan, it must be approved by the
32 Division audit and it shall be in conformance with the rehabilita-
-33 tion criteria specified in Section 30A and with rules issued by the
34 Commissioner. Services offered shall also conform with Section
35 30A. To the extent practicable, preparation shall involve consulta-
-36 tion with the insurer and employer. The possibility of job modifica-
-37 tion or on-the-job training shall be considered, if practicable. The
38 plan shall be promptly submitted within strict time limitations
39 established by regulation, or services shall forthwith be offered.
40 The office of rehabilitation may waive rehabilitation consulta-
-41 tion if it is satisfied that consultation will not be useful.
42 The office of rehabilitation shall determine and has the sole
43 authority to determine, suitability for rehabilitation services and
44 shall review, approve, modify or reject rehabilitation plans, if any.



[JanuaryHOUSE No. 306442

45 Review of these decisions shall be only to the Rehabilitation
46 Appeal Council.
47 The employee shall enter into a program if one is prescribed in an
48 approved rehabilitation plan or accept services designated. Refusal
49 by an employee to meet as necessary and reasonable to determine
50 suitability to design a rehabilitation plan, or to participate in an
51 approved program or accept services, shall permit the insurer to
52 reduce by 50% any weekly benefits otherwise due the employee
53 until the employee complies.
54 The office of rehabilitation in its discretion shall attempt to
55 foster the willing participation of the employee in the design and
56 acceptance of a rehabilitation plan or services, and to resolve
57 disputes through administrative procedures including, if neces-
-58 sary, a conference. Within 10 days following a conference con-
-59 ducted by the office of rehabilitation, if agreement has not been
60 achieved, the office will issue an order resolving the disputed issues.
61 Such order may be appealed within 15 days to the rehabilitation
62 appeals council. The decision of the rehabilitation appeals council
63 may be appealed or enforced in accordance with Section 12.
64 Upon request by an insurer, employer or employee to the office
65 of rehabilitation, or upon the initiative of that office, a rehabilita-
-66 tion plan or services may be modified, suspended or terminated for
67 cause including that it appears after injury condition of the
68 employer does not allow the employee to participate successfully,
69 or the plan or services are inadequate to achieve the rehabilitation
70 plan objectives of the Act. An employee may request and be
71 granted a change in a rehabilitation plan or service once, because
72 the employee feels ill-suited for the type of work for which rehabili-
-73 tation is being provided. If the plan includes retraining, this request
74 must be made within 45 days of the beginning of the retraining

5 program.
76 Any conference decision of the office ofrehabilitation regarding
77 modification, suspension, termination or change of a rehabilita-
-78 tion plan may be appealed to the rehabilitation appeals council
79 within 15 days and thereafter to the appeals court of the
80 Commonwealth.

1 SECTION 53. Section 30D of Chapter 152 of the General Laws
2 is hereby amended by striking said section and inserting in place
3 thereof the following section:
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4 Section SOD. There shall be no reduction of weekly compensa-
-5 tion benefits while a claimant is participating in rehabilitation
6 program or services, even if employed in work that is a component
7 of an approved rehabilitation plan, and notwithstanding any
8 wages the employee may earn while engaged in such work.
9 An insurer shall promptly pay reasonable rehabilitation expenses

10 including costs to determine eligibility and prepare a rehabilitation
11 plan; costs of rehabilitation services and supplies necessary for
12 implementation of a plan; costs of travel and room and board when
13 necessary; any agreed expenses; and other reasonable expenses
14 approved by the office of rehabilitation.
15 A vocational rehabilitation shall not extend longer than 26
16 weeks unless the office of rehabilitation orders prior to the end of
17 such period that the program be extended for a longer period up to
18 an additional 26 weeks. However, an insurer may agree to continue
19 rehabilitation for a longer period.
20 In case of an issue or dispute arising under this section, an
21 employee, insurer or rehabilitation provider may request a confer-
-22 ence by the office of rehabilitation. Conference decisions may be
23 appealed within 15 days to the rehabilitation appeals council and
24 thereafter to the Appeals Court of the Commonwealth.

1 SECTION 54. Chapter 152 of the General Laws, is hereby
2 amended by inserting after Section 30D the following sections;
3 Section 30E. Under regulations issued pursuant to the author-
-4 ity of the Commissioner, the office of rehabilitation shall set quali-
-5 fications and performance criteria, approve the qualifications and
6 regulate the activities under Chapter 152 of all rehabilitation serv-
-7 ice providers including impartial rehabilitation examiners, reha-
-8 bilitation consultants, rehabilitation agencies and facilities. The
9 office shall suspend or remove from approved lists any provider

10 who fails to observe such regulations.
11 In his discretion the Commissioner may provide by regulation
12 that a rehabilitation consultant who prepares rehabilitation plans
13 shall not be arehabilitation program vendor or the agent of such a
14 vendor. The Commissioner’s regulations shall provide for the
15 timely provision of progress reports by rehabilitation service pro-
-16 viders to the office of rehabilitation, the employee, the insurer and
17 the employer.
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18 Section 30F. The department shall assist and cooperate with
19 the division of employment security, the United States Department
20 of l abor, and any other appropriate state or federal agency, in
21 attempting to make available to disabled employees eligible to
22 receive compensation benefits new jobs and job training programs,
23 including but not limited to those conducted under the job training
24 partnership Act of 1982 and successor programs. The division of
25 employment security shall assist such efforts. The division of
26 employment security shall provide a plan and services to the
27 department within ninety days following the effective date of this
28 act, detailing methods and offering services to improve placement
29 and support services for workers in need thereof and receiving
30 compensation under the Act. The division is authorized to expend
31 funds for such purposes from existing appropriations notwith-
-32 standing any other law to the contrary.

1 SECTION 55. Section 34 of chapter 152 is hereby amended by
2 striking said section and inserting in place thereof the following
3 section;

4 Section 34. While the incapacity for work resulting from the
5 injury is total, the insurer shall pay the injured employee a weekly
6 compensation equal to two-thirds of his average weekly wages on
7 the date of injury, but not more than the average weekly wage in the
8 Commonwealth, on the date of injury, unless the average weekly
9 wages of the injured employee are less than forty dollars ($40.00)

10 per week, in which case said weekly compensation shall be equal to
1 I his average weekly wages, but not less than twenty ($20.00) per
12 week where the number of normal working hours of the employee
13 is 15 or more; provided that the totalamount of compensation due
14 the employee under this section does not exceed the employee's
15 benefit described herein multiplied by 302 weeks,except that if the
16 injured employee has received compensation for the same injury
17 under section 35, the combined amount of compensation under
18 this section and section 35 shall not exceed the maximum amount
19 as set forth in section 35.

1 SECTION 56. Section 34A of chapter 152 is hereby amended
2 by striking said section and inserting in place thereof the following
3 section:
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4 Section 34A. If the incapacity for work resulting from the
5 injury is both permanent and total, the insurer shall pay to the
6 injured employee, following payment of the maximum amount of
7 compensation provided in section 34 and section 35, or either of
8 them, or upon an earlier determination by the Department that the
9 injury is permanent and total, a weekly compensation equal to 2 3

10 of the employee’s average weekly w-age on the dale of injury but not

11 more than the average weekly wage in the Commonwealth, effec-
-12 live on the date of injury, plus 15% effective January I, 1985, plus
13 25% effective January I, 1986. plus 33 1/3% effective January I.
14 1987 and thereafter, nor less than forty dollars ($40.00) per week
15 duringthe continuance of such permanent and total incapacity. In
16 the event the determination of permanency shall occur prior to the
17 exhaustion of the payment of benefits pursuant to sections 34
18 and/or 35, in accordance with the proceedings set forth herein, no
19 further payments shall be due to the employee pursuant to such
20 sections upon such determination, but all payments shall be made
21 hereunder.
22 The employer or insurer may institute proceedings pursuant to
23 section 14 for the continuance, discontinuance or reduction of
24 benefits provided under this section. The reasonable cost of such a
25 proceeding, if the employee prevails, including therein reasonable
26 attorneys fees, witness fees, and cost of physicians appearing in
27 such proceedings shall be determined by an administrativejudge or
28 administrative review judge as the case may be. and shall be paid by
29 the insurer.

1 SECTION 57. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 34A the following sections:
3 Section 348. Effective July I, 1985, any person receiving bene-

-4 fits pursuant to section 34A, and whose benefits were based on the
5 date of personal injury prior to July I, 1982, shall be paid, without
6 application, a supplement to weekly compensation, to the extent
7 such supplement does not reduce any disability benefits such a
8 person is receiving pursuant to the United States Social Security
9 Disability Statute. Such supplement or benefits shall be paid in

10 accordance with the following provisions:
1 1 (a) In any case where the employee receives or is entitled to
12 receive the maximum weekly benefit applicable on the date of the
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I 3 injury, the supple.aent allowance shall be the amount which when
14 added to such benefits, provide the benefit available to such an
15 employee if he had commenced compensation on July 1, 1982.
16 (b) In any case where the employee receives or is entitled to
17 receive less than the maximum weekly income benefit applicable
18 on the date of injury, supplemental allowance shall be an amount
19 equal to the maximum weekly benefit as of July 1, 1982, multiplied
20 by the ratio of that employee’s current weekly income benefit to the
21 maximum weekly benefit in effect on the date of the employee’s
22 injury. Suplemental payments made under this section shall be
23 paid by an insurer or self-insurer on a weekly basis. The insurer or
24 self-insurer shall be entitled to quarterly reimbursement for such
25 payments from the compensation fund created in section 65.
26 A similar adjustment shall be made every five years following
27 July I, 1985 for all persons eligible on such date as set out herein
28 and such persons eligible shall have their benefits adjusted to the
29 level of benefits in effect three years prior to trhe date of the
30 adjustment in accordance with the formulas set-out herein. The
31 manner of payment of such benefits and the manner of reimburse-
-32 mcnt for such benefits by the insurer when adjusted in the future
33 shall be as described herein.

1 SECTION 58. Section 35 of chapter 152 of General Laws is
2 hereby amended by striking such section and inserting in place
3 thereof the following section:
4 Section JS. While the incapacity for work resulting from the
5 injury is partial, the insurer shall pay the injured employee a weekly
6 compensation equal to the entire difference between his average
7 weekly wage before the injury and the average weekly wage he is
8 able to earn thereafter, but not more than the average weekly wage
9 in the Commonwealth in effect on the date of injury plus 15%

10 effective January I, 1985, plus 25%effective January I, 1986, plus
I I 33 1/3% effective January I, 1987, and thereafter, and the total
12 amount of such compensation shall not be more than the
13 employee’s benefits pursuant to this section times 305 weeks.

1 SECTION 58A. Section 35A ol Chapter 152 is amended by
2 striking in the second sentence the words “one hundred and fifty
3 dollars per week” and inserting in place thereof “two hundred
4 dollars per week.”
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1 SECTION 59. Section 35 Bof Chapter 152 of the General Laws,
2 is hereby amended by striking such section and inserting in place
3 thereof the following section:
4 Section 358. An employee who has been receiving compensa-
-5 tion under this chapter,and who has returned to work for a period
6 of not less than two months shall, if he is subsequently incapaci-
-7 tated and can show medically that his physical condition arising
8 out of the personal injury for which he previously received com-
-9 pensation had worsened from the time he came back to employ-

-10 ment, he shall be paid weekly compensation based on his average
11 weekly wage at the time of the subsequent incapacity, subject to the
12 total amount of compensation in effect at the time of the original
13 injury, notwithstanding whether or not such subsequent incapacity
14 is determined to be a recurrence of theformer injury; provided that
15 if compensation for the old injury was paid in a lump sum, the
16 employee shall not receive compensation hereunder unless the
17 subsequent claim is determined to be a new injury.

1 SECTION 60. Chapter 152 is hereby amended by inserting
2 after section 358 the following section;
3 Section 35C. For purposes of calculating the amount of bene-

-4 fits payable under this chapter for occupational diseases, the date of
5 injury shall be the date of disability; provided, however, that if the
6 average weekly wage of the employee is less on the date of disability
7 than on the date of last exposure, the date of injury shall be the dale
8 of last exposure.

1 SECTION6I. Section 36 of Chapter 152of the General Laws is
2 hereby amended by striking said section and inserting in place
3 thereof the following new section:
4 Section 36. In addition to all other compensation the employee
5 shall be paid the sums hereafter designated for the following spc-
-6 cific injuries;

(a) For the loss by enucleation or otherwise, or the total loss of
8 use of one eye, or for injury to one eye which produces an inability
9 which is not correctible to use both eyes together for single binocu-

-10 lar vision, or the reduction to twenty-seventieths of the normal
11 vision in one eye, with glasses, the sum of $ 12,375.00.
12 (b) For the loss by enucleation or otherwise, or the total los
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13 use of both eyes, or the reduction of twenty-seventieths of normal
14 vision in both eyes, with glasses, the sum of $30,937.50.
15 (c) For any correctible permanent but partial reduction in either
16 the acuity or field of vision of one or both eyes, such sum in
17 proportion to the amount applicable in the event of total loss, total
18 loss of use, or thereduction to twenty-seventieths of normal vision
19 of one or both eyes as the correctible partial reduction bears to such
20 total loss, total loss of use or reduction to twenty-seventieths of
21 normal vision; provided that, for any permanent but partial reduc-
-22 tion in either acuity or field or vision of either eye which requires
23 the use of a corrective device, such as glasses or contact lens, to
24 produce normal vision, the sum of $2,062.50 shall be awarded.™
25 (d) For the loss of hearing of one ear, the sum of $4,281.25; for
26 the loss of hearing of both ears, the sum of $24,750.00.
27 (e) For the amputation or permanent total loss of use of the
28 right or major arm, the sum of $ 13,925.00; for the amputation or
29 permanent total loss of use of the left or minor arm, the sum of
30 $12,375.00; for the amputation or permanent total loss of use of
31 both arms, the sum of $30,937.50.
32 (0 For the amputation or permanent loss of use of the right or
3 3 major hand at the wrist, the sum of $ 10,831.25; for the amputation
34 or permanent total loss of use of the left or minor hand at the wrist,
35 the sum of $9,281.25; for the amputation or permanent total loss of
36 use of both hands at the wrist, the sum of $24,750.00.
37 (g) For the amputation or permanent total loss of use of either
38 leg, the sum of $ 12,375.00; for the amputation or permanent total
39 loss of use of both legs, the sum of $30,937.50.
40 (h) For the amputation or permanent total loss of use of either
41 foot at any point above the ankle joint, the sum of $9,281.25; for
42 the amputation or permanent total loss of use of both feet at any
43 point above the ankle joints, the sum of $21,656.25.
44 (i) For any permanent but partial loss of use of a member,
45 whether leg, foot, arm or hand, such sum in proportion to the
46 amount applicable in the event of amputation or permanent total
47 loss of use of said member.
48 0) For each loss of bodily function or sense, other than those
49 specified in preceding paragraphs of this section, the amount
50 which, according to the determination of the industrial accident
51 board, reviewing board or single member, is a proper and equitable
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52 compensation, not to exceed $10,3 12.50; provided, however, that

53 the total amount payable under this paragraph shall not exceed
54 $25,781.25.
55 (k) For bodily disfigurement, an amount which, according to

56 the determination of the said hearing, examiner or review panel is a

57 proper and equitable compensation, not to exceed $13,612.50;
58 which sum shall be payable in addition to all other sums due under
59 this section.
60 Nothing in this section shall adversely affect the employee’s right
61 to any compensation which is or may become due under the
62 provisions of this or any other section.

1 SECTION 62. Section 37 of chapter 152 of the General Taws, is
2 hereby amended by striking the first paragraph thereof and sub-
-3 stituting the following:
4 Whenever an employee who has a known physical impairment
5 which is due to any previous accident, disease or any congenital
6 condition and is, or is likely to be, a hindrance or obstacle to
7 obtaining employment or in his retention in employment, not wit h-
-8 standing the provisions of General Laws chapter 31 or any collec-
-9 tive bargaining agreement, and who in the course of and arising out
10 of his employment receives a personal injury for which compensa-
-11 tion is required by this chapter, and which results in disability that
12 is substantially greater by reason of the combined effects of such
13 impairment and subsequent personal injury than that disability
14 which would have resulted from the subsequent personal injury
15 alone, the insurer or self-insurer shall pay all compensation pro-
-16 vided by this chapter. Such insurer or self-insurer shall, however,
17 be reimbursed by the State Treasurer from the fund created by
18 section 65 in an amount not to exceed one hundred per cent of all
19 compensation obligations to pay compensation subsequent to that
20 paid for the first fifty-two weeks of disability.

1 SECTION 63. Section 37 of Chapter 152of the General Laws is
2 hereby further amended by striking the last sentence and inserting
3 in its place the following:
4 “In the event that liability for any case arising under this section
5 is redeemed by a lump sum payment as provided in section forty-
-6 eight, and if the attorney general has been given an opportunity to
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7 appear and be heard on behalf of the fund, and when the order of
8 the division refers to the provisions of this section, reimbursement
9 shall be made without the necessity of further approval of the lump

10 sum by the state treasurer; but no reimbursement shall be made
1 1 covering the first fifty-two weekly payments, whether paid under
12 an agreement, decision, or lump sum settlement.

1 SECTION 64. Section 41 of Chapter 152of the General Laws is
2 hereby repealed, and the following is inserted in place thereof.
3 Section 41. No proceedings for compensation payable under
4 this chapter shall be maintained unless a “notice of claim” in
5 writing under the pains and penalties of perjury shall have been
6 given by the employee or his representative to the Department of
7 Industrial Accidents as soon as practicable following the personal
8 injury but in no event later than the time limits set forth below. No
9 claim for compensation for a “traumatic injury” shall be made later

10 than three years following the occurrence of the injury, and no
11 claim for an “occupational disease” shall be made later than three
12 years next following the date the employee knew or should have
13 known of the industrial disease and its relationship to employment.
14 In the event of death or physical or mental incapacity, no claim
15 shall be made later than three years after death or the removal of
16 such incapacity. Where an action against a third person, as pro-
-17 vided by section 15, is discontinued no claim for compensation
18 shall be made later than sixty days after such discontinuance.
19 Failure of the employee or his representative to commence a
20 claim within the time fixed by this section shall not bar the bringing
21 of a claim by the employee or his representative if the insurer has
22 made payment for benefits under this chjapler for the particular
23 “traumatic injury” or “occupational disease”.

1 SECTION 65. Section forty-one A of Chapter one hundred
2 and fifty-two of the General Laws is hereby repealed.

1 SECTION 66. Section 44 of Chapter 152 of the General Lawsis
2 hereby amended by striking out said section and inserting in place

thereof the following section
4 Section 44. Failure of an employee to provide notice required
5 under section 41 shall not bar proceedings, if it be shown that the
6 insurer, insured or their agent had knowledge of the injury.
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1 SECTION 67. Section 48 of Chapter 152 of the GeneralLaws is

2 hereby stricken and inserted in its place is the following new

3 section:
4 Section 48. Under the conditions specified in this section any
5 liability for compensation may be redeemed by the payment by the
6 insurer of a lump sum in an amount to be approved by the
7 department.
8 Prior to approval of any lump sum settlement, a member or
9 claims examiner shall review the following factors with the

10 employee;
11 (a) the length of time since the injury occurred;
12 (b) the age of the employee;
13 (c) the age of the employee’s dependents;
14 (d) the total income and financial prospectus of the employee
15 including all means of support;
16 (e) the employment status and prospects of the employee;
17 (0 the purpose for which the settlement is requested;
18 (g) whether or not the employee has consulted with a financial
19 expert to review the likelihood of success in a proposed business
20 venture;
21 (h) the projected income and financial security of any proposed
22 investment; and
23 (i) any other information indicating whether the settlement is in
24 the best interest of the claimant;
25 (j) whether or not the employee has reached a final medical
26 result;
27 (k) whether or not the employer may need further medical
28 treatment or rehabilitation services.
29 No lump sum shall be approved by the department unless the
30 member or claims examiner, on the basis of a review of the above
31 factors, deems such to be in the best interest of the employee.
32 In the event of such settlement the Department shall approve a
33 fee which may be charged by the employee’s attorney to the
34 employee which is fair and reasonable, but which shall not exceed
35 twenty percent of the amount of the settlement.

1 SECTION 68. Section 49 of Chapter 152 of the General Laws is
2 hereby amended by deleting the last sentence and inserting in its
3 place the following sentence:
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4 “In no case shall the failure to make a claim for compensation
5 bar proceedings if the insurer has made payment of benefits under
6 this chapter” for the particular traumatic injury or occupational

disease.”

1 SECTION 69. Chapter 152 of the General Laws is hereby
2 further amended by inserting after section 53 the following
3 section:
4 Section 54. (1) Any insurance company authorized to transact
5 business in this commonwealth under subdivision (b) or (e) of the
6 sixth clause of section forty-seven of chapter one hundred and
7 seventy-five may, except as provided in clause (c) of section fifty-
-8 four of said chapter, insure the payment of the compensation
9 provided for by this chapter, and when any such company insures

!0 the payment of such compensation it shall file with the commis-
I i sioner of insurance, or, if it is a member of or subscriber to a rating
12 organization licensed under section fifty-two C, authorize such
13 rating organization to file with said commissioner on its behalf, its
14 classification of risks and premiums relating thereto and subse-
-15 quent proposed classifications or premiums.
16 (2) Such classifications of risks and premiums shall be filed
17 every two (2) years on the first of January or such other date as the
18 Commissioner of Insurance initially designates. However, the first
19 such filing under this provision shall be six (6) months after the
20 effective date of this Act. Within sixty (60) days after such filing,
21 the Commissioner of Insurance shall conduct a hearing to deter-
-22 mine that the classifications and rates are not excessive, inadequate
23 or unfairly discriminatory for the risks to which they respectively
24 apply within a range of reasonableness.
25 (3) When a filing is not accompanied by the information upon
26 which the insurer supports such filing, and said commissioner does
27 not have sufficient information to determine whether such filing
28 meets therequirements of this section, he may require such insurer
29 to furnish the information upon which it supports such filing. Any
30 filing may be supported by (1) the experience or judgement of the
3 I insurer or rating organization making the filing, (2) the experience
32 of other insurers or rating organizations, or (3) any other factors
33 which the insurer or rating organization deems relevant.
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34 (4) Every filing made pursuant to section (2) above shall include
35 an experience rating plan which recognizes the differences between
36 individual insureds. It shall not do so by comparing the experience
37 of individual insureds with the average insured in the same classifi-
-38 cation. Differences between insureds shall be reflected by an expe-
-39 rience modification, based on individual loss records, which may
40 increase or decrease premium and shall provide for sufficient pre-
-41 mium differentials so as to encourage safety. Any insured shall
42 have benefit of an experience rating plan if its annual premium
43 exceeds two thousand, five hundred ($2,500) dollars or such other
44 qualifying premium as the Commissioner of Insurance determines.
45 (5) All premium filings made pursuant to section (2) above shall
46 compute premium on the basis of total remuneration paid or
47 payable by the insured for services of employees covered by the
48 policy, with the limitation that there shall be a payroll level above
49 which remuneration to any employee shall not be included in the
50 premium computation. That weekly payroll level shall be a multi-
-51 pie of the average weekly wage in the Commonwealth on the date
52 of the filing. Such multiple shall be less than twice the said average
53 weekly wage in the Commonwealth and shall be initially deter-
-54 mined by the Commissioner of Insurance, after a hearing, within
55 ninety (90) days following the effective date of this Act, and may
56 thereafter only be determined at any biannual rate hearing, if
57 deemed appropriate by the Commissioner.
58 (6) After any filing is made pursuant to section (2) above and
59 prior to the effective date of any classification or premiums based
60 on such filings, the Advisory Council or its employees as described
61 in section 20 of chapter 24, shall have the right to request without
62 limitation any loss, financial or underwriting data from any insur-
-63 ance company or rating organization making a filing. Any such
64 request may include data in existing formats and special calls.
65 Requests shall be responded to within thirty (30) days unless in the
66 discretion of the Commissioner of Insurance, after motion made
67 by the insurance company or rating organization, an extension of
68 time to comply is granted for good and sufficient cause and shall
69 be enforceable under Section 12.
70 (7) No proposed classifications or premiums shall take effect
71 until approved by the Commissioner of Insurance as not excessive.
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inadequate or unfairly discriminatory for the risks to which they
respectively apply within a range of reasonableness. If said com-
missioner does not approve or disapprove proposed classifications
or premiums within eight (8) months after a filing made pursuant
to section (2) above, such classifications and premiums shall be
deemed approved and shall be immediately effective, provided
upon application of any party prior to such date, the Commis-
sioner may extend the date an additional two (2) months. If said
commissioner disapproves proposed premiums and classifications,
stating his reasons for disapproval, any insurance company or
rating organization may file new proposed classifications and pre-
miums. The Commissioner may withdraw his approval of any
rates, or the effectiveness of any rates, upon due notice and
hearing.
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(8) If, after the conclusion of a hearing on classifications rates,
or premiums pursuant to section (2) above or at any other rate or
classification hearing the Commissioner of Insurance determines
thatany already effective rates classification or premium are exces-
sive, he shall order a specific decrease in that rate or premium or
classification charge to be effective six (6) months from the date of
filing of the insurance company or rating organization under con-
sideration. He shall order a specific decrease, irrespective or
whether any insurance company or rating organization has filed
for an increase or decrease in any premium charges or rate.

86
87
88
89
90
91
92
93
94
95

(9) Any insurance company may make written application to
the Commissioner of Insurance for permission to use, in place of
premium charges or rates approved pursuant to sections (7) and (8)
above, a percentage decrease from said premium charges or rates
which shall be uniform within any classification or risk across the
Commonwealth. The commissioner shall issue an order permitting
the decrease for such insurance company unless he finds that the
resulting premium would be inadequate or unfairly discriminatory.
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(10) Upon petition of an insurance company, insured, rating
organization or any party, at a hearing, any order or decision of the
Commissioner of Insurance under this Section shall be subject to
review by the Supreme Judicial Court.

104
105

106
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SECTION 70. Section 65 of Chapter 152 of the General Laws is
hereby amended by striking it and substituting the following:
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3 Section 65. (I) There is hereby created a special fund in the
4 state treasury, known as the workers’compensation trust fund, the
5 proceeds of which shall be used to pay for the following: (a) the
6 operating expenses of the department of industrial accidents; (b)
7 the difference between the benefit rate on the date of exposure and
g the date of disability for approved claims for occupational dis-
-9 eases, where the date of exposure was prior to the effective date of
10 this Act or in excess of five years from the date of disability; (c)
11 benefit adjustments for total disability claimants made pursuant to

12 section thirty-four A; (d) second injury benefits made pursuant to

13 section thirty-seven; (e) approved claims against insolvent insurers
14 and self-insurers; (f) approved claims resulting from an injury
15 caused by the activities of a fellow worker pursuant to section
16 twenty-six; and amounts due an insurer for reimbursements of
17 attorney fees, and (g) benefits to disabled war veterans pursuant to
18 section thirty-seven B. Within the special fund there shall be seven
19 segregated accounts corresponding to the above eight disburse-

-20 ment categories.
21 Revenue for the special fund shall be raised by assessments
22 levied by the commissioner pursuant to the following procedures:
23 (2) Each April first, the commissioner shall determine, subject
24 to the approval of the executive Secretary of Labor and the Advi-
-25 sory Council, the total budget required for each special funds
26 disbursement for the next fiscal year, both operating expenses and
27 benefit payments, and the individual budget of each segregated
28 account for the next fiscal year.

29 (3) Each insurer authorized to write workers’ compensation
30 insurance in the commonwealth, shall report to the commissioner
31 annually, on or before April first, the amount of money expended
32 in meeting liabilities under the chapter during the preceding twelve
33 month period beginning March first and ending on the last day of
34 February. Such liabilities include, but are not limited to, indem-
-35 nity, medical and rehabilitation payments. The amount reported
36 by the insurer shall be the base amount. If an insurer fails to report
37 its base amount to the commissioner on or before April first, the
38 Commissioner may assess a one thousand dollar fine for each
39 month its report is late and/or use an estimated base amount equal
40 to the sum of the most recent available base amount of such insurer
41 adjusted by any premium rate increases since such base amount
42 was established.
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(4) The commissioner shall determine the special fund assess-
ment rate by dividing the annual total budget determined pursuant
to subsection (2) by the sum of the base amounts reported by all
insurers pursuant to subsection (3).

43,

44
45
46

(5) Each insurer liable under chapter one hundred fifty-two
shall pay to the treasurer of the commonwealth, on or before July
first of each year, a sum assessed by the commissioner equal to the
product of the assessment rate determined pursuant to subsection
four and its base amount determined pursuant to subsection three.
Failure to pay the assessed sum will result in a fine of ten percent of
any unpaid amounts every thirty days. The commissioner may
establish a state created lien upon any insurer to collect assess-
ments and fines for which an insurer is liable under this section.
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48
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The revenue received under this subsection together with any
fine levied pursuant to subsection three shall be kept in the special
fund separate and apart from all other monies received by the
commonwealth. The treasurer of the commonwealth shall be the
custodian of the special fund and revenues received shall be depos-
ited initially in a general account within the special fund. Monies
shall be transferred from the general account to segregated
accounts for each benefit and for operating expenses sufficient to
make the disbursements for the next fiscal year. The monies in the
special fund shall be invested by the treasurer in accordance with
law, provided, however, that the treasurer shall make no invest-
ments that prevent the treasurer from making timely payment of
disbursements pursuant to subsection (I). Interest, income and
dividends from such investments shall be credited to the general
account of the special fund. Monies may be transferred after the
approval of the secretary of labor and the Advisory Council from
the general account to offset temporary shortages in the various
benefits accounts.
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Additional assessments may be levied by the commissioner if,
subject to the approval of the executive secretary of labor and the
Advisory Council, he finds it necessary to maintain a minimum
reserve of fifty percent of the previous year’s disbursements in the
benefit accounts. If the fund balance at the end of the year exceeds
one hundred and fifty percent of theprevious year’s disbursements,
the assessments shall be suspended or reduced proportionally for
each year until the balance falls below one hundred and fifty
percent.
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83 (6) The treasurer shall make payments from accounts of the
84 special fund upon the submission of a warrant listing all payments
85 to be made and the accounts to be debited, which has been
86 approved in writing by the Commissioner or his designee.
87 (7) If an insurer is liable for a claim for an occupational disease
88 total or permanent disability benefit adjustment or a second injury
89 benefit pursuant to subsections one (b)-(d), it shall first pay the
90 claimant and then apply to the special fund for reimbursement.
91 (8) If the special fund pays benefits to a claimant pursuant to

92 subsections one (e)-(f) above the fund may seek recovery from the
93 insolvent insurer or employer for an amount equal to the amount
94 the fund paid to the claimant plus any necessary and reasonable
95 attorney fees. The special fund shall have its own representation in
96 recovery proceedings.
97 (9) The treasurer shall, on or before October first of each year,
98 submit to the advisory council, the governor, the clerk of the
99 senate, and the clerk of the house of representatives, an annual

100 report for the previous fiscal year. Said report shall include a
101 statement of the revenues and disbursements of the special fund
102 and each benefit and operating account during said fiscal year, the
103 balance existing at the beginning and the end of said fiscal year for
104 each account of said fund, and any other information the treasurer
105 deems appropriate.
106 (10) The books and records of the special fund and each account
107 thereof shall be subject to an annual audit by the auditor of the
108 commonwealth.

1 SECTION 71. G.L. Chapter 152 is amended by adding after
2 section 68 the following sections 68A and 688.
3 Section 68A. No employer or duly authorized agent of an
4 employer shall knowingly discriminate in employment against an
5 employee because that employee has instituted, or caused to be
6 instituted, any proceeding, or has exercised a right afforded by this
7 chapter, or who has testified or in any manner cooperated with
8 proceedings initiated pursuant to this chapter, except if such
9 employee made a false claim, or knowingly made a false statement

10 concerning a material issue in support of a claim for compensation
11 under this chapter.
12 No employee shall knowingly make a false claim for compensa-
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13 tion or knowingly give a false statement concerning any material
14 issue in support of a claim for compensation under this chapter.
15 Any such employee, or any employer, insurer or self-insurer may
16 file a claim concerning such matters before the Department in
17 accordance with the procedures set forth in section 14 or in the
18 Superior Court of the Commonwealth.
19 Remedies shall be remedial action including reinstatement,
20 retransfer or reassignment or the sustaining of discipline, suspen-
-21 sion or discharge. In addition, compensatory damage may be
22 awarded to the prevailing party which shall be no less than one
23 thousand dollars. Attorneys’ fees may be awarded the prevailing
24 party. Court actions shall be tried without jury. Administrative
25 decisions or orders for payment shall be enforceable only after
26 appeal is exhausted or not pursued, except the department may
27 enforce temporary orders in the Superior Court in actions initiated
28 before it.
29 Section 688. Notwithstanding any law or contract to the con-
-30 trary; (1) An employer, insured, or memberofa self-insured group
31 shall have the right to obtain for a reasonable fee for reproduction
32 all information concerning a claim for compensation includingthe
33 medical condition and progress of an employee who has filed a
34 claim for reasons including the determination of such employee’s
35 suitability and capability to be or continue to be employed; such
36 information to include written or ora! reports or documents from
37 any person concerning such matters in the possession of an insurer,
38 self-insurance group, a self-insurer, their contractor, agents or
39 servants.
40 (2) To initiate an action to enforce these rights shall be filed in
41 any district or municipal court of the Commonwealth, where the
42 plaintiff or defendant has a usual place of business; and which such
43 Court shall have the exclusive power to finally determine the
44 issues, and issue temporary and permanent orders.

1 SECTION 72. If any Section of this Act or portion thereof is
2 found to be unlawful or unconstitutional, the remainder thereof
3 shall remain in full force and effect.
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