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By Mr. Flaherty of Boston, petition of Samuel E. Zoll and Michael
F. Flaherty for legislation to establish a one-trial system for criminal
cases in the District Court Department. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Five
*

An Act to establish a one-trial system for criminal cases in the

DISTRICT COURT DEPARTMENT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. The sixth paragraph of subdivision (1) of subsec-
-2 tion (a) of paragraph (1) of section 24 of chapter 90 of the General
3 Laws, as appearing in section 2 of chapter 373 of the acts of 1982, is
4 hereby amended by striking out, in lines 74 and 75, the following
5 words: subject to the right of appeal pursuant to section twenty-
-6 seven A of said chapter two hundred and eighteen.

1 SECTION 2. The first sentence of subsection (c) of paragraph
2 (2) ofsaid section 24 of said chapter 90, as appearing in chapter 227
3 of the acts of 1973, is hereby amended by striking out the words “in
4 the superior court” in line 5 thereof.

1 SECTIONS. The first paragraph of section 56 of chapter 119of
2 the General Laws, as appearing in section 57 of chapter 478 of the
3 acts of 1978, is hereby amended by striking out the fifth sentence
4 and inserting in place thereof the following sentence: The appeal,

if taken, shall be tried and determined in like manner as jury trials in
o criminal cases, except that the trial of such an appeal shall not be in
7 conjunction with the other business of the district court, and shall
8 be held in a session set apart and devoted exclusively to the trial of
9 juvenile cases.
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1 SECTION 4. The third paragraph of said section 56 of said
2 chapter 119,as appearing in section 57 of chapter 478 of the acts of
3 1978, is hereby amended by adding to the end of the fifth sentence
4 thereof the following provision: provided, however, that in
5 district courts governed by chapter two hundred and thirty-four A,
6 jurors shall be provided by the office of the jury commissioner in
7 accordance with the provisions of said chapter.

1 SECTIONS. The fourth paragraph ofsection 61 of said chapter
2 1 19, as inserted by section 1 of chapter 840 of the acts of 1975, is
3 hereby amended by striking out, in line 38, the words “and section
4 eighteen of chapter two hundred and seventy-eight”.

1 SECTION 6. Section 10 of chapter 211 A of the General Laws,
2 as appearing in section 2of chapter 344 of the acts of 1979, is hereby
3 amended by striking out the first paragraph and inserting in place
4 thereof the following:
5 Section 10. Subject to such further appellate review by the
6 supreme judicial court as may be permitted pursuant to section
7 eleven or otherwise, the appeals court shall have concurrent appel-
-8 late jurisdiction with the supreme judicial court, to the extent
9 review is otherwise allowable, with respect to a determination made

10 in the superior court, the land court, the probate courts, and the
I I district courts (a) in all civil proceedings at law or inequity without
12 limit as to the subject matter or amount in controversy, provided
13 that regarding the district courts said jurisdiction is limited to cases
14 in civil jury sessions; (A) in proceedings in the superior court for the
15 review of administrative determinations; (c) in proceeding in the
16 superior court relating to mandamus, certiorari, and all other
17 extraordinary writs; and (d) in criminal cases, irrespective of
18 whether sentence has been imposed, except in review of convictions
19 for first degree murder where a sentence of death or life imprison-

-20 ment has been imposed. A report from the superior, land or probate
21 courts or the district courts in criminal session or in civil jury
22 session of any case, in whole or in part, or any question of law
23 arising therein shall be deemed within the concurrent appellate
24 jurisdiction of the supreme judicial court and the appeals court.
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1 SECTION 7. Said section 10of said chapter 211 A, as so appear-
-2 ing, is hereby further amended by striking out, in lines 22 and 23,
3 the words “jury session” and inserting in place thereof the words:
4 —criminal session or civil jury session.

1 SECTION 8. Chapter 218 of the General Laws is hereby
2 amended by striking out section 26A, as added by section 188 of
3 chapter 478 of the acts of 1978, and inserting in place thereof the
4 following section:
5 Section 26A. (a) Trial of criminal offenses in the Boston munic-
-6 ipal court department and in the divisions of the district court
7 department shall be by a jury of six, unless the defendant files a
8 written waiver and consent to be tried by the court without a jury.
9 Such a waiver shall not be received unless the defendant is repre-

-10 sented by counsel or has filed a written waiver of counsel. No
11 decision on such waiver shall be required until after the completion
12 of a pretrial conference and a hearing in the results of that confer-

-13 ence, as provided in the applicable rules of court, nor shall such
14 decisions be required until after the disposition of any pretrial
15 discovery motions made in accordance with the applicable rules of
16 court and compliance with said dispositions. Such waiver shall be
17 filed in accordance with the provisions of section six of chapter two
18 hundred and sixty-three, and as provided in the applicable rules of
19 court, provided, however, that in the District Court the court may
20 satisfy itself that the waiver is made voluntarily, knowingly and
21 intelligently as required by law by obtaining from defense counsel a
22 certificate signed by said counsel indicating that he has made all
23 necessary explanations and determinations regarding such waiver,
24 the form of said certificate to be as prescribed by the administra-
-25 tive justice of the district court department and by the administra-
-26 tive justice of the Boston municipal court department for use in
27 their respective departments.
28 ( b ) Trials by jury shall be in those jury sessions designated in
29 accordance with section twenty-seven A. Where the defendant has
30 properly filed a waiver and consent to be tried without a jury as
31 hereinabove provided, trial shall proceed in accordance with the
32 provisions of law applicable to jury-waived trials in the superior
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33 court, and in accordance with the applicable rules of court. Review34 in such cases may be had directly by the appeals court, by appeal,35 report or otherwise in the same manner provided for trials of36 criminal cases in the superior court.
37 (c) The justice presiding over such jury-waived trials shall have
38 and exercise all of the powers and duties which a justice sitting in
39 the superior court department has and may exercise in the trial and
40 disposition of criminal cases including the power to report ques-
-41 tions of law to the appeals court, but in no case may he impose a
42 sentence to the state prison.
43 (d) Such jury-waived trials shall be electronically recorded as
44 provided by the applicable rule of court, subject to the same
45 provisions regarding the appointment of a stenographer as those
46 applicable to jury trials under subsection (h) of section twenty-
-47 seven A of chapter two-hundred and eighteen.

1 SECTION 9. Said chapter 218 is further amended by striking
2 out section 27A, as most recently amended by section 189 of
3 chapter 478 of the acts of 1978, and inserting in place thereof the
4 following section:
5 Section 27A. (a) Every division of the district court depart-
-6 ment is authorized to hold jury-of-six sessions for the purpose of
7 conducting jury trials in cases commenced in the several divisions
8 of criminal offenses over which the district courts have original
9 jurisdiction under the provisions of section twenty-six. The Boston

10 municipal court department shall also be so authorized for the
11 purpose of conducting jury trials in cases commenced in said
12 Boston municipal court department, or in the divisions of the
13 district court department in Suffolk county.
14 (b) The administrative justice for the district court department
15 shall designate at least one division in each county for the purpose
16 of conducting jury trials; except that jury trials in cases com-
-17 menced in divisions within Suffolk county shall be conducted in
18 the Boston municipal court department or, with the approval of
19 the administrative justice of the district court department, in dis-

-20 trict courts in Suffolk county or in such district courts the judicial
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districts of which adjoin Suffolk county as are designated by said
administrative justice; and jury trials in cases commenced in the
divisions for Dukes county and Nantucket county may be con-
ducted in Barnstable county or Bristol county; and provided
further that, with the approval of the administrative justice for the
superior court department, facilities for said superior court may be
designated by the chief administrative justice of the trial court for
the conduct of jury trials in cases commenced in divisions of the
district court department or in the Boston municipal court
department. The administrative justice of the district court
department may also designate one or more divisions in each
county for the conduct of jury-waived trials of cases commenced in
any division of that county or in an adjoining county, consistent
with the requirements of the proper administration of justice.
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(c) A defendant in any division of the district court department
who does not waive his right to jury trial as provided in section
twenty-six A shall be provided a jury trial in ajury-of-six session in
the same division if such has been established in said division. If
such session has not been so established, the defendant shall be
provided a jury trial in a jury-of-six session and designated in
paragraph (b). In cases where the defendant declines to waive the
right to jurytrial, the clerk shall forthwith transfer the case for trial
in the appropriate jury session. Such transfer shall be governed by
procedures to be established by the administrative justice of the
district court department and by the administrative justice of the
Boston municipal court department for theii respective depart-
ments.
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48 (d) The justice presiding over ajury-of-six session shall have

and exercise all the powers and duties which ajustice sitting in the
superior court department has and may exercise in the trial and
disposition of criminal cases including the power to report ques-
tions of law to the appeals court, but in no case may he impose a
sentence to the state prison.
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53»54 (e) Trials by juries of six shall proceed in accordance with the

provisions of law applicable to trials by jury in the superior court
except that the number of peremptory challenges shall be limited
to two to each defendant. The commonwealth shall be entitled to
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58 as many challenges as equal the whole number to which all the59 defendants in the case are entitled.
60 (/) For the jury-of-six sessions, the superior court shall make
61 available jurors from the pool of jurors for the jury sessions in62 either civil or criminal sessions in the superior court, provided,
63 however, that in district courts governed by chapter two hundred
64 and thirty-four A, jurors shall be provided by the office of the jury
65 commissioner in accordance with provisions of said chapter.
66 (g) The district attorney for the district in which the alleged
67 offense or offenses occurred shall appear for the commonwealthin
68 all cases in which the right to jury trial has not been waived and
69 may appear in any other case. The administrative justices for the
70 district court department and the Boston municipal court depart-
71 ment shall arrange for the sittings of the jury sessions of their
72 respective departments and shall assign justices thereto, to the end
73 that speedy trials may be provided. Review may be had directly by
74 the appeals court, by appeal, report or otherwise in the same
75 manner provided for trials of criminal cases in the superior court,

76 (h) The justice presiding at such jury-of-six session shall, upon
77 the request of the defendant, appoint a stenographer, provided
78 that where the defendant claims indigency, such appointment is
79 determined to be reasonably necessary as required by section
80 twenty-seven C of chapter two-hundred and sixty-one. Such
81 stenographer shall be sworn, and shall take stenographic notes of
82 all the testimony given at the trial, and shall provided the parties
83 thereto with a transcript of his notes or any part thereof taken at
84 the trial or hearing for which he shall be paid by the party request-
85 ing it at the rate fixed by the administrative justice for the depart-
86 ment where the case is tried; provided, however, that such rate
87 shall not exceed the rate provided by section eighty-eight of chap-
88 ter two hundred and twenty-one. Said administrative justice may
89 make regulations not inconsistent with law relative to the assign-
90 ments, duties and services of stenographers appointed for sessions
91 in his department and any other matter relative to stenographers.
92 The compensation and expenses of said stenographer shall be
93 paid by the commonwealth.
94 The request of the appointment of stenographer to preserve the
95 testimony at a trial shall be given to the clerk of the court by the
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defendant in writing no later than forty-eight hours prior to the
proceeding for which the stenographer has been requested. The
defendant shall file with such request an affidavit of indigency and
request for payment by the commonwealth of the cost of the
transcript and the court shall hold a hearing on such request prior
to appointing a stenographer, in those cases where the defendant
will be unable to pay said cost. Said hearing shall be governed by
the provisions of section twenty-seven A through twenty-seven G
of chapter two hundred and sixty-one, and the cost of such tran-
script shall be considered an extra cost as provided therein.
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(0 In any case heard in a jury-of-six session where a defendant is
placed on probation or placed under probation supervision, he
shall thereafter be supervised by the probation officer of the court
in which the case originated, unless the trial justice shall order
otherwise and unless the regulations of the commissioner or pro-
bation provide otherwise.
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SECTION 10. Chapter 263 of the General Laws is hereby
amended by striking out section 6, as most recently amended by
section 19of chapter 344 of the acts of 1979, and inserting in place
thereof the following section:

1
2
3
4

Section 6. A person indicted or complained against for a crime
shall not be convicted thereof except by the entry of a finding of
guilt by the court following the submission and acceptance of a
plea of guilty in accordance with the applicable rules of court, or
by the verdict of the jury accepted and recorded by the court or, in
any criminal case other than a capital case, by judgment of the
court. Any defendant in a criminal case other than a capital case,
whether begun by indictment or upon complaint, may, if he shall
so elect, when called upon to plead, or later and before a jury has
been impanelled to try him upon such indictment or complaint,
waive his right to trial by jury by signing a written waiver thereof
and filing the same with the clerk of the court. If the court consents
to the waiver, he shall be tried by the court instead of by a jury, but
not, however, unless all the defendants, if there are two or more
charged with related offenses, whether prosecuted under the same
or different indictments or complaints, shall have exercised such
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21 election before a jury has been impanelled to try any ofthe defend-
-22 ants; and in every such case the court shall have jurisdiction to hear
23 and try such cause and render judgment and sentence thereon.
24 Except where there are more than one defendant involved, as is
25 provided for above and in Rule 19 of the Massachusetts Rules of
26 Criminal Procedure, consent to said waiver shall not be denied in
27 the District Court ifthe waiver is filed before the case is transferred
28 for jury trial to theappropriate jury session, as provided in section
29 twenty-six Aof chapter two hundred and eighteen.

1 SECTION IE Said chapter 263 is further amended by striking
2 out section eight A.

1 SECTION 12. Section 4of chapter 275 of the General Laws, as
2 appearing in chapter 388 of the acts of 1896, is hereby amended by
3 striking the second sentence and inserting in palce thereof the
4 following sentence: —He shall be tried and may appeal as in other
5 criminal cases in the district court.

1 SECTION 13. Said chapter 275 is further amended by striking
2 out section 8, as appearing in section 18 of chapter 313 of the acts
3 of 1959, and inserting in place thereof the following section:
4 Sections. Whoever having waived jury trial in accordance with
5 section twenty-six A of chapter two hundred and eighteen, is
6 aggrieved by an order of the district court, requiring him to recog-
-7 nize as aforesaid, may, upon giving the security required, appeal to
8 the jury session designated pursuant to section twenty-seven Aof
9 chapter two-hundred and eighteen for the conduct ofjury trials in

10 cases brought in the division wherein said order was made.

* SECTION 14. Section ten of said chapter two hundred and
2 seventy-five is hereby repealed.

1 SECTION 15. Section eleven of said chapter two hundred and H
2 seventy-five, as appearing in section two hundred and eighty-two
3 of chapter four hundred and seventy-eight of the acts of nineteen
4 seventy eight, is hereby amended by inserting after the words
5 “prosecute his appeal” in line one, the following words; —of an

6 order of recognizance,.
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1 SECTION 16. Said chapter 275 is further amended by striking
2 out section 13, as appearing in section 283 of chpater 478 of the
3 acts of 1978, and inserting in place thereof the following section:
4 Section 13. Upon a breach of the condition of a recognizance
5 takenpursuant to the foregoing provisions, an action thereon shall
6 be commenced by the district attorney in the court in which the
7 recognizance is then on file.

1 SECTION 17. The first sentence of the sixth paragraph of
2 section 58 of chapter 276 of the General Laws is hereby amended
3 by striking out the words “appealed or has”, in line 100, as appear-
-4 ing in section lof chapter 473 of the acts of 1971.

1 SECTION 18. Section 65 of said chapter 276, as most recently
2 amended by section 287 of chapter 478 of the acts of 1978, is hereby
3 further amended by striking out the second sentence and inserting
4 in place thereof the following sentence: The condition of a
5 recognizance of a person held to answer to a charge before a
6 district court shall be further so framed as to bind him to appear
7 before the district court to answer to the charge or to answer to any
8 indictment which may be returned against him.

1 SECTION 19. Chapter 277 of the General Laws is hereby
2 amended by inserting after section 47A the following two sec-
-3 tions;
4 Section 48. In the District Court a defendant shall plead not
5 guilty or guilty, or, with the consent of the court, nolo contendere.
6 Such pleas of guilty shall be submitted by the defendant and acted
7 upon by the court in accordance with the provisions of the Massa-
-8 chusetts Rules of Criminal Procedure, provided, however, that in
9 the District Court a defendant with whom the commonwealth

10 cannot reach agreement for a recommended disposition shall be
11 allowed to tender a plea of guilty together with a request for a
12 specific disposition. Such request may include any disposition or
13 dispositional terms within the court’s jurisdiction, including,
14 unless otherwise prohibited by law, a dispositional request that a15 guilty finding not be entered, but rather the case be continued
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21 election before ajuryhas been impanelled to try any of the defend-
-22 ants; and in every such case the court shall have jurisdiction to hear
23 and try such cause and render judgment and sentence thereon.
24 Except where there are more than one defendant involved, as is
25 provided for above and in Rule 19 of the Massachusetts Rules of
26 Criminal Procedure, consent to said waiver shall not be denied in
27 the District Court if the waiver is filed before the case is transferred
28 for jury trial to the appropriate jury session, as provided in section
29 twenty-six Aof chapter two hundred and eighteen.

1 SECTION 11. Said chapter 263 is further amended by striking
2 out section eight A.

1 SECTION 12. Section 4ofchapter 275 of the General Laws, as
2 appearing in chapter 388 of the acts of 1896, is hereby amended by
3 striking the second sentence and inserting in palce thereof the
4 following sentence: —Heshall be tried and may appeal as in other
5 criminal cases in the district court.

1 SECTION 13. Said chapter 275 is further amended by striking
2 out section 8, as appearing in section 18 of chapter 313 of the acts
3 of 1959, and inserting in place thereof the following section:
4 Sections. Whoever having waived jury trial in accordance with
5 section twenty-six A of chapter two hundred and eighteen, is
6 aggrieved by an order of the district court, requiring him to recog-
-1 nize as aforesaid, may, upon giving the security required, appeal to
8 the jury session designated pursuant to section twenty-seven Aof
9 chapter two-hundred and eighteen for the conduct of jury trials in

10 cases brought in the division wherein said order was made.

* SECTION 14. Section ten of said chapter two hundred and
2 seventy-five is hereby repealed.

1 SECTION 15. Section eleven of said chapter two hundred and A
2 seventy-five, as appearing in section two hundred and eighty-two
3 of chapter four hundred and seventy-eight of the acts of nineteen
4 seventy eight, is hereby amended by inserting after the words
5 “prosecute his appeal” in line one, the following words: —ofan
6 order of recognizance,.
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1 SECTION 16. Said chapter 275 is further amended by striking
2 out section 13, as appearing in section 283 of chpater 478 of the
3 acts of 1978, and inserting in place thereof the following section:
4 Section 13. Upon a breach of the condition of a recognizance
5 takenpursuant to the foregoing provisions, an action thereon shall
6 be commenced by the district attorney in the court in which the
7 recognizance is then on file.

1 SECTION 17. The first sentence of the sixth paragraph of
2 section 58 of chapter 276 of the General Laws is hereby amended
3 by striking out the words “appealed or has”, in line 100, as appear-

-4 ing in section lof chapter 473 of the acts of 1971.

1 SECTION 18. Section 65 of said chapter 276, as most recently
2 amended by section 287 of chapter 478 of the acts of 1978, is hereby
3 further amended by striking out the second sentence and inserting
4 in place thereof the following sentence: The condition of a
5 recognizance of a person held to answer to a charge before a
6 district court shall be further so framed as to bind him to appear
2 before the district court to answer to the charge or to answer to any
8 indictment which may be returned against him.

1 SECTION 19. Chapter 277 of the General Laws is hereby
2 amended by inserting after section 47A the following two sec-
-3 tions:
4 Section 48. In the District Court a defendant shall plead not
5 guilty or guilty, or, with the consent of the court, nolocontendere.
6 Such pleas of guilty shall be submitted by the defendant and acted
7 upon by the court in accordance with the provisions of the M assa-
-8 chusetts Rules of Criminal Procedure, provided, however, that in
9 the District Court a defendant with whom the commonwealth

10 cannot reach agreement for a recommended disposition shall be
11 allowed to tender a plea of guilty together with a request for a
12 specific disposition. Such request may include any disposition or13 dispositional terms within the court’s jurisdiction, including,
14 unless otherwise prohibited by law, a dispositional request that a15 guilty finding not be entered, but rather the case be continued
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18 administrative justices in accordance with the fair and effective
19 administration of justice, provided, however, that every division
20 shall be so designated no later than January 1, 1988.

1 SECTION 26. This act shall take effect on January one, nine-
-2 teen hundred and eighty-six and shall apply only to criminal
3 prosecutions commenced on or after said effective date, such
4 commencement to be defined as the date of arrest or, in cases not
5 initiated by arrest, the date of the issuance of acriminal complaint.


