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HOUSE OF REPRESENTATIVES, May 2, 1985.

The committee on Human Services and Elderly Affairs, to whom
was referred so much of the recommendations of the Department of
Mental Health (House, No. 190) as relates to providing for administra-
tive and judicial reviews in certain cases involving treatment with anti-
pyschotic medication (accompanied by bill. House, No. 191), reports
recommending that theaccompanying bill (House, No. 6005) ought to
pass.

For the committee

A. JOSEPH DeNUCCI.
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In the Year One Thousand Nine Hundred and Eighty-Five.

An Act to provide for administrative and judicial review in
CERTAIN CASES INVOLVINGTREATMENT WITH ANTIPSYCHOTIC MEDICA-
TION.

Be it enactedby the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

)t Commontocaltf) of ifHasgatfjuaetts

1 The department of mental health is hereby authorized and
2 directed to plan and implement a pilot project providing for the
3 administrative review of the treatment with antipsychotic medica-
-4 tion of a person who does not refuse such treatment, and who has
5 been initially determined by a qualified physician to be incapable
6 of making informed decisions concerning such treatment. Partici-
-7 pation in the project shall be limited to patients at Northampton
8 State Hospital and to no more than two community mental health
9 programs located in district one of the department of mental

10 health. The department shall operate this project in cooperation
11 with the involved patient advocacy, legal services, and private
12 mental health agencies. The project shall begin with six months
13 after the funds are appropriated and shall be in operation for one
14 year. Within six months following the end of the project, the
15 department shall submit a comprehensive report describing the
16 operation of the project and the extent to which the administrative
17 review procedure meets the needs of the participants to the joint
18 committee on human services and elderly affairs.
19 Said administrative review pilot project shall be operated in
20 compliance with the following provisions:
21 (I) Prior to the initiation of such treatment with antipsychotic
22 medication, the person shall be informed of his right to participate
23 in decisions regarding medication, including his right to accept or
24 refuse the medication; the person shall be informed, to the extent of
25 his capacity to understand, of the purpose of the proposed treat-
-26 mcnt, including significant risks and benefits of the medication;
27 and the need for such treatment shall be determined in accordance
28 with the applicable standards for good medical practice.
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29 (2) If the person refuses such treatment with antipsychotic med-
-30 ication at any time, such treatment shall not proceed after the time
31 of such refusal under the provisions of this section.
32 (3) If the person continues to accept the medication treatment,
33 such treatment may proceed without further review, in the case of
34 patients at state hospitals and state mental health centers and
35 residents at state institutions for the mentally retarded, for a max-
-36 imum of twenty-four hours, or, in the case of all other persons, for
37 a maximum of seventy-two hours; provided that such treatment
38 may not be continued beyond the applicable time period unless the
39 independent review specified in sub-section (4) has been initiated
40 prior to the end of the twenty-four hours or seventy-two hours, as
41 applicable; and provided further, that the independent review spec-
-42 ified in sub-section (4) need not be initiated or pursued if, at any
43 time prior to the expiration of the applicable time period, the
44 physician has determined that the person is capable of making
45 informed decisions concerning such treatment with antipsychotic
46 medication and the patient has given informed consent to the
47 treatment.
48 (4) If an independent review is initiated in accordance with the
49 provisions of this section, it shall be conducted by an independent
50 monitor appointed pursuant to the provisions of sub-section (II)
51 and shall consist ofan informal review during which the independ-
-52 ent monitor shall determine whether there exists a substantial
53 question concerning the patient’s consent to treatment with anti-
-54 psychotic medication. In order to make such a determination the
55 independent monitor shall:
56 (a) make his own determination concerning the patient’s com-
-57 petence to make the treatment decision. If the independent moni-
-58 tor determines that the patient is capable ofgiving informed con-
-59 sent to the treatment and has given such informed consent, he shall
60 notify the treating physician and shall cease the independent
61 review;

;)62 (b) determine if the treating facility complied with the require-
-63 ments for proscribing antipsychotic medication;
°4 (c) determine if the patient has been informed of his right to
65 accept or refuse the medication; and
66 (d) apply the substituted judgment standard and, determine if
67 the patient would accept the medication if he were competent.
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A substantial question shall be deemed to exist whenever: the
patient’s history indicates that he has in the past refused anti-
psychotic medication while competent; where there is evidence that
the patient’s family objects to such treatment; where there is evi-
dence that the severity and probability of adverse side effects under
the circumstances and in view of the prognosis with and without
such treatment are such that the patient would not accept the
treatment if competent; where there is evidence that the patient is
presently experiencing any side effect which is life threatening or
irreversible; where there is evidence that the patient’s religious
convictions would likely bear upon a decision to refuse such medi-
cation; or where the monitor has any other reason to believe that
the patient would not accept the treatment if competent.
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If no such substantial question exists, the independent monitor
shall, in a written determination, affirm the patient’s decision to
accept treatment. Before making such a determination, the inde-
pendent monitor shall meet with the patient, within twenty-four
hours of receiving notice of the case, shall review the patient’s
medical record, shall contact known family members, and shall
discuss the patient’s treatment with the patient’s treating clinicians.
A copy of such written determination shall be provided to the
patient and to the facility’s or program’s human rights officer for
review by the facility’s or program’s human rights committee.
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5. If the independent monitor determines that there exists a
substantial question concerning the patient’s consent to treatment
with antipsychotic medication, a formal hearing shall be held by an
independent hearing officer during which each patient shall have
the right to be represented by an independent advocate and shall
have the right to submit documentary and testimonial evidence,
and to call and examine witnesses. The independent hearing officer
shall determine the patient’s substituted judgment regarding the
treatment with antipsychotic medication. Treatment with anti-
psychotic medication may proceed during the pendency of the
hearing unless the independent monitor determines that it is more
likely than not that the hearing officer will decide to reject the
treatment for any reason.
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(6) The informal reviews conducted by the independent monitor
for all newly admitted patients shall be concluded as soon as
possible but in any event no later than two days after the initiation
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of the review. Any formal hearing conducted by the independent
hearing officer shall be concluded as soon as possible but in any
event no later than ten days after the initiation of medication
treatment. In the event that the substituted judgment determina-
tion of the hearing officer is to reject such treatment, then such
treatment shall be terminated, unless and until there is a judicial
adjudication of substituted judgment authorizing such treatment.
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(7) In the event the substituted judgment determination of the
independent monitor is to accept such treatment, then treatment
may continue without need for further approval, unless and until
there is a judicial adjudication of substituted judgment denying
authorization for such treatment or unless and until the patient
remains in continuous residency for more than three months in a
mental health inpatient facility after the date of the independent
monitor’s initial determination of substituted judgment.
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(8) Each patient may be represented by an attorney, family
member, next friend, advocate or other designated representative
during any informal or formal review, provided, however, that the
department which operates the facility shall ensure the presence of
an independent patient advocate in all formal reviews. Each inde-
pendent patient advocate shall have the right toreview the patient’s
medical record, tovisit with the patient, and to discuss the patient’s
treatment with his/her treating clinicians, notwithstanding any
other provisions of law.
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(9) The patient and the patient’s guardian, if any, shall have the
right to attend the patient’s formal review.
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(10) The department which operates the facility, the patient, any
independent patient advocate acting on behalf of the patient, or
any other person authorized to file a petition under the provisions
of section six, six A and fourteen of chapter two hundred and one
shall have the right to request a judicial determination of substi-
tuted judgment by the independent monitor. Any such judicial
determination shall be de novo and shall not be limited to a review
of the record of the formal review.
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141 (11) The independent monitor acting in accordance with this

section shall be appointed and supervised by the facility’s human
rights committee and shall not be an employee of the department.
The independent hearing officer shall be appointed by the division
of administrative law appeals.
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146 (12) The commissioner shall arrange for the provision of inde-
-147 pendent patient advocates who shall represent the patient in all
148 formal reviews. Such persons shall not be employees of the
149 department and shall not be subject to the supervision of any
150 employee of the department.
151 (13) In cases where the substituted judgment determination of
152 the independent monitor is to accept treatment with antipsychotic
153 medication, such treatment shallbe monitored by the independent
154 monitor and, in addition, in cases involving formal reviews, by the
155 independent patient advocate. The independent monitor shall
156 conduct follow up informal reviews and, if a substantial question is
157 identified, formal reviews at such times as he deems necessary and,
158 in any event, once at the end of the first two months after the initial
159 substituted judgment determination, once at the end of the first
160 four months after such initial determination and thereafter at the
161 time of each periodic review required by section four of this chap-
-162 ter. The procedures and standards for such follow up informal and
163 formal reviews shall be the same as for the initial reviews provided
164 by this section.
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