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To the Honorable Senate and House of Representatives:

We, the undersigned, having voted in the affirmative to accept this
report, do hereby transmit this interim report on the results of that
investigation and study, as ourThird Interim Report. The commission
was established by section 13 of Chapter 7 of the Acts of 1983, and
revived and continued by Chapter 1 of the Resolves of 1985, for the
purpose of making an investigation and study relative to determining
the adequacy of existing common law and statutory remedies available
to the commonwealth, and to other persons, to recover certain costs.

Respectfully submitted,

Hon. Robert Emmet Hayes
House Chairman

Hon. Carol C. Amick
Hon. Fredrick E. Berry
Stephen RoopHon. Edward A. LeLacheur

Stephen Leonard Priscilla Fox
Dr. Richard Monson
Gretchen Latowsky
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THIRD INTERIM REPORT OF THE
MASSACHUSETTS SPECIAL LEGISLATIVE COMMISSION

ON LIABILITY FOR RELEASES OF OIL AND
HAZARDOUS MATERIALS.

The Special Commission was established by the Massachusetts
General Court pursuant to section 13 of Chapter 7 of the Acts and
Resolves of 1983. Its purpose is to investigate the adequacy of existing
legal remedies to compensate persons injured as a result of releases of
oil and hazardous materials into the environment, and to recommend
any needed reforms.

The Commission’s members were chosen from government, indus-
try, environmental groups and the public at large, and include legisla-
tors, attorneys, scientists, and other knowledgeable individuals.

During the last year and a half, the Commission has reviewed
literature and heard testimony of expert witnesses in the fields of law,
epidemiology, government regulation, and insurance. In addition, it
has heard testimony from persons who beleive they were exposed to
hazardous materials.

This Interim Report reflects the Commission’s first recommenda-
tions to the Legislature. These recommendations were developed after
lengthy discussion and debate, and relate to the immediate needs of
people who may be affected by releases of oil or hazardous materials.
These recommendations relate to augmentation of the role of the
executive branch of government in response to releases of oil or
hazardous materials.

The Commission intends to continue its deliberations regarding
other aspects of the proposals set forth in our first Interim Report,
dated September 21, 1984, which relate to reform of the tort system,
and to issue an additional report with any recommendations relating to
those reforms.
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In its initial interim report dated September 21, 1984 the Commis-
sion noted its intention to recommend enactment of a provision man-
dating expedited trials to help meet the immediate needs of people who
may be affected by releases of hazardous materials or oil. However,
from testimony received during subsequent Commission hearings on
the interim report, it became apparent that such an expedited trial
provision, in all likelihood, would not lead to any substantial
improvement in the amount of timerequired for conventional law suits
seeking to recover under tort liability rules for two reasons. First, a
considerable portion of the several years that may intervene between
the filing of a suit and final judgment is needed for information-
gathering and discovery proceedings to resolve complex factual issues.
Second, even when the discovery proceedings have been completed,
calendar delays in Massachusetts courts may postpone a trial date for
several years. Witnesses indicated to the Commission that enacting
legislation to expedite cases involving releases of hazardous materials,
giving them priority on court calendars, would not cause any substan-
tial improvement because of the many other classes of litigation also
entitled to statutory preference and expedited handling.

The Commission concluded that certain immediate needs of people
affected by escapes of hazardous materials would not be met in a timely
manner by legislation calling for expedited trials.

The hearings also made the Commission aware that many people
who believe that they are or may be affected by releases of these
materials perceive that they have no adequate avenue to meet their
most urgent needs either through the courts or through existing
government agencies. Therefore the Commission has focused its first
set ofrecommendations to the Legislature on the most recent needs of
people who are, or may be, affected by releases of oil or hazardous
materials. In view of the deficiencies of the previous proposal regard-
ing expedited trials, this has meant a shift in focus away from judicial
remedies and toward an augmented role of the executive branch of
government to meet certain of these immediate needs. The Commis-
sion intends to publish an additional report addressing long term
compensation and liability issues at a later date.

BACKGROUND
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The immediate needs upon which the Commission focused were
urgent or temporary needs, and either arose out of actions taken to
reduce the threat of injury to health, or resulted from an injury to
health. The discussion that follows does not contemplate an adminis-
trative remedy to be substituted for conventional litigation but rather a
supplemental one to ameliorate health-related problems over the short
term leaving conventional litigation to deal with issues related to
compensation.

Some of those who live in areas affected by releases of hazardous
materials show such symptoms of injury as leukemia, brain tumors,
internal bleeding and respiratory problems, which they may believe to
be related to exposure, although no causation may have been estab-
lished. Witnesses testified that they had no available means to pay for
the doctors’ bills, medication, and transportation costs to medical
facilities, or to make up for wages lost for time spent on attending to
family medical needs especially when several members of a family
developed chronic sickness.

Other persons testifying before the Commission suggested that they
lost work time because they themselves were sick as a result of expo-
sure. And still others testified as to their financial inability to avoid
exposure by moving away from a waste site, even though physicians
had recommended such relocation.

In addition to those who display recognizable symptoms of disease,
there are others whose condition is less susceptible to straightforward
diagnosis. There is a lack of clear scientific understanding of the long
term health implications of some forms to exposure, especially in low
dosages, to releases of hazardous materials. In addition, some individ-
uals who are not physically injured by their exposure may experience
acute anxiety as a result of these medical uncertainties over the state of
their present and future health.

Under such circumstances some people may come to feel that they
are being denied what they perceive to be basic health services: prompt
evaluation of suspected threats and health impacts of contamination,
and assistance in eliminating exposure. Witnesses indicated a sense of
frustration and mistrust of regulatory agencies because of what they
perceive as government’s failure to come to grips with their needs. They
indicated that the state and federal agencies responsible for regulating
releases of hazardous materials seem to some members of the affected

Common Characteristics of Immediate Needs
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public to have a vested interest in downplaying any cause for concern.
Validation of citizens’ concerns places increased pressure on these
agencies to carry out remedial actions that may be extremely expen-
sive. Mistrust has developed repeatedly between parents concerned
with their childrens’ health and government employees whose job it is
to respond to public concerns. The Commission’s recommendations
for legislative action include measures to authorize theagencies to take
actions which will provide for immediate needs and to reduce the level
of public mistrust.

1. Environmental Monitoring
Some of the witnesses who may have been exposed to releases of

hazardous materials or oil suggested that the present system fails to
ensure prompt monitoring of the type, amount and hazards of toxic
releases or suspected releases.

Under existing laws, the federal Environmental Protection Agency
(EPA) and the Massachusetts Department of Environmental Quality
Engineering (DEQE) have the authority to conduct environmental
monitoring of releases of hazardous materials, but they have no man-
date or defined process for responding to citizen complaints. Under the
Massachusetts Superfund Iaw(M.G.L. Ch. 21 E), the DEQE is author-
ized to determine the type and amount of toxic exposure suffered by
persons exposed to a release. However, potentially exposed persons
believe they have no assurances that exposure studies will be done,
even where a potentially significant exposure is occurring. DEQE is
aware of the need to bring additional resources to bear on the problem
and is currently inthe process ofcontracting with a consultant organi-
zation to provide a Field Investigation Team (FIT) which will be able
to conduct additional environmental monitoring including, where
appropriate, monitoring in response to citizen complaints.

However, citizens still lack a clear procedure for bringing the Mas-
sachusetts FIT to monitor a suspected exposure. The public wants to
be able to request tests of suspected releases, to know whatcriteria will
apply to the decision, whether or not to test, and to know by when such
a decision will be made.

2. Eliminating Exposures to Releases
The Commission repeatedly heard testimony that government

response to suspected releases of hazardous materials was slow. Citi-
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Zens testified that there have been failures to fence known problem sites
to exclude children from playing on them, that there have been long
delays in clean up of dumpsites while studies are pending, and that there
has been no governmental provision of relocation costs or alternative
water supplies. EPA and DEQE have authority to end exposure by
exercising their enforcement powers, by direct clean up, by contain-
ment of a site, or by provision of public water supplies. EPA has
authority to provide alternative private water supplies and to finance
the relocation of exposed populations. DEQE’s authority to provide
private water supplies and to finance the relocation of persons located
near a release is ambiguous. As a result, there is no process in place in
the Commonwealth to determine whether relocation is advisable, to
fund such relocations or to provide alternative private water supplies.

Under present law, DEQE and the Massachusetts Department of
Public Health (DPH) have joint authority to initiate health effects
studies, under the State Superfund law, in the aftermath of a hazard-
ous materials release. Some of those witnesses from communities in
which releases have occurred complained that the DPH had been slow
to evaluate health impacts in their communities.

It should be noted that various factors limit the usefulness of health
studies. A public impression that an agency is being unreasonably
reluctant to conduct such a study may be based on a misunderstanding
as to the scientific usefulness that the study might have. Health studies
may be more useful to determine the extent of local exposure to a
particular substance (e.g. taking blood samples to be analyzed for
PCBs) than statistically to determine the effects of an exposure with an
increased incidence of a disease. Epidemiology rarely gives clear
answers on questions of causation where there are low levels of envi-
ronmental exposure. Although epidemiology can trace causation
fairly well when the connection between an environmental toxin and a
particular disease is clear, as in the case of asbestos and mesotheliomia,
its answers are less clear where there is no well established evidence that
a given material causes a specific human health effect. Also, in circum-
stances where there has been long-term water or air pollution, expo-
sure history of individuals in the exposed population is generally not
well enough known to correlate an exposure with a disease. Exposures
to multiple chemicals and other environmental factors may obscure

3. Assessing Potential and Actual Health Effects
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the relationships. Furthermore, the population exposed may be too
small to yield meaningful results.

Nonetheless, DPH occasionally conducts health studies that seek to
determine both exposure and health characteristics observed at vari-
ous levels of exposure. A $1 million study, funded by the federal
Centers for Disease Control, is underway in New Bedford to study the
levels of PCBs in residents’ blood and to document the health condi-
tions of people at different PCB blood levels.

DPH lacks clearly defined guidelines for deciding when and how to
conduct health studies. As with DEQE’s environmental testing, the
affected public wants to be able to request health studies, to know what
criteria will be used to guide the decision whether or not to mount a
study, and to know by when a decision will be made.

4. Health Care and Lost Wages
The immediate needs of lower and middle income people for health

care and financial assistance have been among the most difficult and
important issues facing the Commission. The Commission heard tes-
timony of several witnesses asserting that exposure of their families to
toxic releases had led to high medical bills and lost wages. Others
attested to the need to make expenditures for such remedial measures
as installation of air filtering systems or procurement of alternative
water supplies or to pay for transportation to and from the hospital or
doctor’s office.

Some witnesses indicated they had searched unsuccessfully for physi-
cians trained to evaluate low level toxic exposure and that in the
absence of such specialized medical assistance they had experienced
heightened anxiety. They testified that the lack ofexpert assistance had
made it difficult to know what actions to take to minimize toxic risks.
One witness, having been exposed to a toxic materials release, had
been breast-feeding her baby. She was distressed to learn that by doing
so she may have been unwittingly transmitting toxics to her child.
Another witness testified to his intent to improve family health by
growing vegetables in his yard only to learn that the soil was tainted
with PCBs.

1. Committee. The Legislature should establish an interagency advi-
sory committee (hereinafter, the committee) comprised of representa-

RECOMMENDATIONS
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tives from state agencies, industry, the medical/environmental com-
munity and the public. The committee should promote coordinated
agency responses to situations in which people may be affected by toxic
exposures, provide a central location for public complaints and inquir-
ies, and review agency decisions relating to people who may be exposed
to toxic pollution. The committee should have paid administrative and
clerical staff but rely on the professional staffs of the agencies serving
on it. It should have the following responsibilities:

• serving as a liaison between the Departments of Public Health and
Environmental Quality Engineering, to promote coordinated and
timely responses to inquiries, complaints, petitions and applications of
persons who may be affected by releases of oil or hazardous materials;

• receiving and transmitting to the appropriate agencies complaints,
inquiries, petitions and applications related to releases of oil or
hazardous materials;

• facilitating the development of protocols to govern decisions by
the Departments of Public Health and Environmental Quality Engi-
neering regarding health screening and environmental testing, and
regulations governing all other aspects of these proposals;

• providing assistance to members of the public in preparing inquir-
ies, petitions or applications to obtain relief related to releases ofoil or
hazardous materials; and

• upon request by citizens, reviewing decisions of the departments
and the emergency relief programand making recommendations to the
appropriate agency to modify such decisions, if the committee deems
such recommendations appropriate.

2. Petition Process for Environmental Monitoring or Health Assess-
ment. Members of the public should be enabled to petition the DEQE
and DPH to conduct environmental monitoring, health assessment or
risk assessment. The DEQE and DPH should be required to establish
guidelines to govern decisions on when and how to conduct such
monitoring or assessment. The DEQE and DPH should promulgate,
through regulations or guidelines, protocols to guide decisions regard-
ing when and how to conduct such monitoring and assessment and
providing for timely written status reports on pending petitions.

3. Data Base. A computerized data base should be authorized and
funded by the Legislature. This data base should maintain and share
environmental and health-related data, relating to releases of oil or
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hazardous materials, between the departments of public health, envi-
ronmental quality engineering, labor and industries, and food and
agriculture, and the committee and the Emergency Relief Program.
Confidentiality and trade secret protections ofany statutory and regu-
latory provisions should be preserved within this system.

4. Emergency ReliefProgram. An emergency relief program should
be established, designed to protect public health, safety and welfare in
meeting the urgent or temporary needs of individuals where there has
been actual or potential exposure which has or could result in injury or
increased risk of injury. The purpose of this program is to provide relief
regarding needs for relocation, medical care and lost wages related to
releases of oil or hazardous materials, where such urgent or temporary
needs would not be met by other sources or judicial remedies. The
program should coordinate with, and draw upon the resources of,
other federal, state and local agencies. The program should consist of
the following components:

(a) Application.
Any individual or group of individuals desiring assistance from the

program should file an application consisting of the following:
(1) documentation of a current, past or potential exposure to a

release of oil or hazardous materials;
(2) a description of the type of assistance sought from the program;
(3) if monetary assistance or direct medical care, other than health

assessment, is sought from the program:
i. evidence of financial need, such as verifiable information about

the applicant’s income and assets;
ii. evidence of other forms of financial assistance sought and

denied, such as from other governmental programs; and
iii. evidence of the extent of availability of payments from any

insurance policies or governmental programs covering the applicant;
(4) where appropriate, a physician’s diagnosis of adverse health

effects, or an imminent risk to health, potentially attributable to a
release of oil or hazardous materials; and

(5) such other documentation or information as deemed necessary
by the program, including, but not limited to, evidence sufficient to
meet the eligibility thresholds for the specific type of assistance
requested.

(b) Assistance Available.
Within a reasonable period of time, and as soon as practical after



HOUSE No. 6600 [August12

receipt of an application, the program should make the appropriate
referrals or its own determinations as to whether an applicant qualifies
for any of the following, which should be available from the program:

i. Risk Assessments and Advice on Relocating. Where relocation is
sought, the program should ensure that the appropriateness of reloca-
tion is evaluated. Where appropriate, a risk assessment should be
conducted based upon health-protective assumptions as to the hazards
faced by diverse categories of people, including, but not limited to,
children, pregnant women, the elderly, those with special health condi-
tions or symptoms, and the average population. As a result of such risk
assessment, the conditions at the release or threat ofrelease should be
categorized in one of the following three tiers:

Tier One: General Risk Information Only.
Information would be given regarding risks related to potential or

actual exposures, but no advice or orders to relocate would be given,
and no financial assistance would be available. The risks would be
described in terms of the extent of scientific understanding of hazards
presented by releases and threats ofreleases, in a form understandable
to the public. The purpose of this information would be to allow
applicants to make an informed judgment as to whether they wish to
relocate despite the unavailability of financial assistance.

Tier Two: Relocation Advisable.
Relocation should be deemed to be advisable when considerations

of health-protection, relative cost and disruption of lifestyle indicate
that relocation is appropriate. Relocation should be a last resort to be
utilized where other feasible alternatives for immediately and ade-
quately mitigating risks do not exist. Applications falling in this cate-

gory should be eligible for financial assistance if they meet other
eligibility criteria. It shouldbe optional for people for whomrelocation
is deemed “advisable” to actually relocate. As under the tier of “general
risk information,” the program should provide available scientific
information to allow members of the public to make an informed
judgment as to whether to relocate.

Tier Three: Relocation Necessary.

Where a more substantial risk to health, safety or welfare exists, the
program should order mandatory relocation. Financial assistance
should be available to persons falling in the relocation zone, to the
extent such persons meet the financial eligibility criteria.
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ii. Grants for Relocating. Monetary grants to assist in relocating
should be made available to an individual or a household where the
relocation of an individual in the household is deemed advisable or
necessary, and where financial need is proven. The assistance should
cover reasonable and appropriate costs of relocation for a limited
period of time, including transportation, alternative housing, and the
costs of security at unoccupied residences, where necessary. Grants
should be for up to two years, with a possibility of a one-year extension
based upon a showing of continuing need in accordance with criteria to
be established by the program. The program should develop a maxi-
mum amount of money available per household, based upon such
factors as the average cost of moving and rent for the size of the
household being relocated.

iii. Loans for Relocating. Loans should be made available to
households where relocation is deemed advisable or necessary for a
member of the household, and income or assets of individuals or the
household exceed the financial need criteria for grants. Separate finan-
cial need criteria should be devised for the loan program. The loans
should be low interest, deferred payment loans of a limited amount per
person.

(2) Medical Advice and Care.
When medical advice or direct medical care is sought, the program

should refer the application to the Commissioner of Public Health.
The Commissioner, upon a finding of a reasonable basis for concern by
the applicant regarding potential or actual exposure to a release of oil
or hazardous material, should determine the adequacy of resources to
meet the health care needs of the applicant, and consider the most
efficient ways to meet those needs. Where appropriate, the Commis-
sioner should provide expertise in the health implications of environ-
mental toxic exposures. In the discretion of the Commissioner of
Public Health, such assistance may be provided through any of the
following sources:

staff of the Department of Public Health;
arrangement with other federal, state or local agencies;

• arrangements with existing health care institutions in the locale of
a release;

• arrangements with outside experts, existing hospitals or medical
schools to establish environmental health teams; or

any combination of the above.
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The following services could be provided, in the discretion of the
Commissioner of Public Health:

• Health assessments, including but not limited to, clinical testing of
people exposed to releases of oil or hazardous materials, where there is
a reasonable likelihood of significant exposure which could lead to
health effects;

Educational programs;
• Advice for exposed people and their physicians regarding the

implications of the exposures and any appropriate preventive health
care measures;

• Limited, specialized direct health care services as necessary, and
narrowly defined by the Commissioner of Public Health. These serv-
ices would be provided for injuries related to exposure to releases of oil
or hazardous materials. The services would be provided in conditions
where localized health care institutions could not meet the needs, as
determined by the Commissioner of Public Health. For example, ifan
advanced method of treating people’s blood were available from spe-
cialists at lower costs or greater volume than otherwise available, an
environmental health team might bring such technique to an exposed
community. The monetary limits and time limits on these direct health
care services, on a per person basis, should be the same as those
recommended for financial assistance for health care (see below). The
causation standard for eligibility for such services should be as pre-
scribed in subsection (5), below.

(3) Provide Monetary Assistance for Health Care and Prevention
of Disease. Grants would be given by the program where financial need
criteria are met and an applicant needs to take actions to diagnose,
treat or prevent injury or risk of injury related to exposure releases of
oil or hazardous materials. These grants would be for up to $lO,OOO per
person per year for up to two years, with an opportunity for a one-year
extension if the program makes a special finding of need in accordance
with criteria to be established by the program. The grants should
address the urgent or temporary needs of exposed people, including,
but not limited to, such costs as doctor’s bills, pharmaceutical prescrip-
tions, air or water filtration systems, and costs oftransportation to and
from the hospital. The program should be authorized to make
advances on these grants where appropriate. The causation standard
for eligibility for such grants should be as prescribed in subsection (5),
below.
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(4) Grants for Lost Wages. Grants to replace lost wages, where not
otherwise reimbursed, and which are reasonably related to a health
problem related to exposure to a release of oil or hazardous materials
should be provided by the program. The causation standard for eligi-
bility for such grants should be as prescribed in subsection (5), below.
These grants should be limited in duration and amount, on the order of
two-thirds of the wages lost by the applicant, but not greater than two-
thirds of the average weekly wage in the Commonwealth, for up to two
years. The grants maybe extended for one year if the applicant demon-
strates a continuing need, based upon criteria established by the
program.

The Commission has also discussed an additional issue regarding
limitations on lost wages. Some Commission members are of the
opinion that lost wages should only be replaced under this emergency
relief program where wages are lost in order to protect the health of an
applicant or a member of theapplicant’s family. Other members of the
Commission hold the opinion that lost wages should be replaced to
meet any urgent or temporary need of an applicant. The Commission
was unable to reach a consensus as to which approach should apply.

Those who favor limiting lost wages to protection of health argue
that other wage replacement is a broader issue that should be
addressed by the Commission in its discussions of liability, rather than
in this limited program of emergency relief. Only those needs in which
an individual’s health is at stake should be viewed as “immediate.”

Those who favor the broader approach suggest that such a limita-
tion would be irrational in theory and difficult to apply in practice.
Whether a person has an “immediate” need to replace lost wages does
not hinge upon whether working would harm their health further.
Further, it would be difficult logically and practically to distinguish
between conditions that would be eligible for aid because they prevent
working due to danger of increased health harms, and conditions that
are simply disabling, and are therefore ineligible for assistance.

The program should be directed to promulgate regulations govern-
ing lost wages and financial assistance for health care, and should
promulgate regulations or guidelines governing other aspects of the
program.

(5) Causation Standard for Health-Related Assistance and Lost
Wages. The direct health care services under subsection (2), above, and
monetary assistance for health-related expenses and lost wages, would
be available only in cases in which the following criteria are met:
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(a) Exposure to a release of oil or hazardous materials is determined
by the program to be reasonably likely to have been an important
factor in causing, exacerbating, or hastening an injury, or reasonably
likely to have created a significant risk of injury; and

(b) either:
i. the kind of injury or risk of injury suffered is determined by the

program to have been associated in a peer reviewed study with the oil
or hazardous materials involved or with comparable materials; or

ii. the injury or risk of injury suffered is otherwise determined by
the program to be reasonably likely to be associated with the oil or
hazardous materials involved, based upon other factors or considera-
tions, such as the temporal relation between exposure and the onset of
injury, a strong statistical association between a release and injuries, or
a highly plausible relation, based upon other appropriate scientific or
technical literature, between the material and the kind of injury
suffered.

Decisions by the program to grant lost wages, direct medical care,
and medical assistance should not be allowed into evidence in a private
tort action, and should be allowed into evidence in a cost recovery
action brought by the Attorney General only as to the issue of
damages.

5. Alternative Private Water Supplies. The Commission recom-
mends that the Legislature clarify the authority of the DEQE to expend
monies, drawn from general revenues, to provide temporary alterna-
tive water supplies where private wells are contaminated with oil or
hazardous materials. In clarifying this response authority, it should be
specified that the Department may provide permanent alternative
water supplies if a permanent supply is more cost-effective than a
temporary supply. These temporary alternative supplies should be
provided for up to two years, with a possible extension of one year
upon finding of need by the Department.

6. Administrative Review and Appeals. Where a member of the
public is dissatisfied with an agency or program decision regarding a
potential or actual exposure to a release of oil or hazardous materials,
the administrative avenue for review should be through the informal
review process of the interagency advisory committee on toxic expo-
sures. That committee should have the ability torecommend reconsid-
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eration of an agency decision on these issues. The recommendations of
the committee shall not be binding on the agencies.

7. Funding Sources for Emergency Needs. Program administration
for emergency needs, as well as any funding for the inter-agency
committee, should come from general revenues. The sense of the
commission was that there is a need for a combination of general
revenue, industry funds and recoveries from responsible parties to
fund the recommendations of this interim report. The Commission
recognizes that it may seldom be advisable for the Commonwealth tq
seek to recover directly from responsible parties the costs of grants for
health care or lost wages, or the costs of direct health care services,
because the expenses of cost recovery actions are likely often to exceed
the potential recoveries. The program should have a right to recover
appropriate expenses out of subsequent tort recoveries by private
parties. Such cost recovery procedure should be designed to prevent
double recovery by a claimant and double disbursement by a responsi-
ble party.

8. Scope ofCoverage. The program should cover actual or potential
exposure to oil or hazardous materials that have contaminated air,
water, soil or food, except where such exposure or contamination:

was caused by the reckless acts or omissions of the applicant;
• occurs in a workplace in a context in which the applicant is

covered by worker’s compensation;
• arises out of the utilization by the applicant or a member of the

applicant’s household of a consumer product;
• arises from ambient air contamination that cannot be traced to a

release from one or more identifiable sources.
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SUPPLEMENTAL VIEWS
OF

MICHAEL VENTRESCA
MEMBER OF THE COMMISSION

The Massachusetts Special Legislative Commission on Liability for
Releases of Oil and Hazardous Materials was created on March 24,
1983 by Section 13 of Chapter 7 of the Acts of 1983, the so-called
Massachusetts Superfund Law. Among other things, the Commission
was charged with evaluating the nature, adequacy and availability of
existing remedies under present law in compensating for harm to
persons or property from such releases or threatened releases, and the
scope of liability under existing law and the consequences, particularly
with respect to obtaining insurance, of any changes in such liability.

Despite the lack of any full time staff component, no funding, and
the volunteer nature of members’ participation, the Commission delib-
erated for almost eighteen months to carry out its responsibilities and
prepare this Third Interim Report. Countless documents, testimony,
and a series of public hearings contributed to a more complete under-
standing of this complex issue by members of the Commission.
Further, the Commission exercised sound judgment and flexibility in
moderating the scope of its initial undertaking upon receiving testi-
mony during the public hearings component of its deliberation that the
principal concern of citizens was the delayed and limited availability of
public agency response to immediate needs for medical screening,
monitoring and temporary financial assistance for relocation or alter-
nate public water supplies.

Given the magnitude and complexity of information presented to
the Commission - and the lack of technical and support staff capacity

the members must be commended for their dedication, commitment
and persistence.

It is in the spirit of constructive criticism, therefore, that 1 submit
these supplemental views. While I concur with the conclusion of the
Commission Report that actions must be taken to assure that state
agencies responsible for public health, safety and environmental integ-
rity respond expeditiously to the immediate needs of persons injured or
legitimately threatened with injury as the result of exposure to releases
of oil or hazardous materials, 1 urge a cautious and deliberate consid-
eration of several of the recommendations contained in the submitted
report. Further understanding of the true scope of the perceived prob-
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lem, and the economic and insurance implications of providing com-
pensatory benefits , in addition to programs necessary for the protec-
tion of the public health and safety under the auspices of existing state
agencies and supported by general revenues, must be achieved before
the Commonwealth heads down an unknown path in terms of total
costs to the public and complicated bureaucratic programs.

Specifically, my reluctance in giving an unqualified endorsement of
the compensatory aspects of the proposed programs results from the
testimony presented to the Commission concerning the negative con-
sequences of other such programs, like the Federal Black Lung pro-
gram, which however commendable in concept, proved to be an eco-
nomic disaster. The costs of that well-intentioned, but ill-conceived,
program rose from an estimated total of 385 million dollars a year to an
actual cost of approximately 2 billion dollars a year. My concern is
reinforced by a report of the General Accounting Office that deter-
mined that 88.5 percent of claims underthe Black Lung program were
approved without medical proofof disability. The potential of creating
afiscally irresponsible compensatory program, particularly in the area
of lost wages is not, therefore, mere idle speculation. The Commission
itself, in an early draft report, acknowledged that it is not capable of
determining at the present time the scope of persons who are being
injured by exposure to oil or hazardous materials. It would seem that
confirmation of this fact should have been a precondition to creating
new and costly programs, not an afterthought. The creation of a new
program in an absolute vacuum of information for estimating the
universe of claimants or benefit costs must be approached cautiously.
Such caution mandates concentration on designing programs to pro-
tect the health and welfare of the citizens within the framework of
current state responsibilities, rather than systematically awarding
money damages to claimants who could recover for these losses in an
individual tort suit against responsible parties.

The issue of lost wages illustrates the merger of public health protec-
tion and individual compensation present in the Commission Report.
It is my belief that lost wages should only be replaced under an
emergency relief program where wages are lost in response to a need to
protect the health of the applicant or a member of the applicant’s
family, and not for lost wages which, as the report states are “reasona-
bly related to a health problem related to exposure to a release of oil or
hazardous materials.” Full reimbursement or compensation for the
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latter case falls clearly under recoverable damages in a traditional tort
action and not in an emergency, immediate needs benefit package.

As a corollary to this point, I am similarly concerned that the
causation standard proposed by the Commission Report when
applied to compensation, such as lost wages is insufficient to assure
that only legitimate petitioners are afforded benefits under the pro-
gram. In order to protect against a black lung situation and to maintain
an equitable and fiscally responsible program, awards must be pre-
mised upon the traditional legal interpretation of causation, that is,
that an exposure to a hazardous material caused an injury, and not that
an exposure could possibly have been a factor in causing an injury or a
risk of injury.

Furthermore, in attempting to ease a claimant’s burden, a majority
of the Commission suggests a causation standard where any scientific
or quasi-scientific speculation, or innuendo is potentially sufficient to
establish causation. Even coincidental observations “such as a tem-
poral relation between exposure and the extent of injury” might alone
satisfy the standard. Experience teaches that however noble the cause,
a governmental program that is based on bad science to fulfill its
purpose is likely to be a much abused program, will cost far more than
was ever expected, and will not over the long term enjoy broad sup-
port. It also seems to be the case that once having taken the step of
condoning reliance on bad science, it is very difficult to step back in the
direction of sound scientific principles. The federal black lung program
and the federal Longshore and Harborworkers’compensation program
amply support this premise.

The nature of the causation standard is equally important with
respect to an issue not addressed in the Report. While the Report
alludes to recovery by the Attorney General from responsible parties
for funds expended by the program, the report neglects to set the
causation standard for such recovery actions. It seems that the only
way to guarantee avoidance of this problem would be for the report to
clearly provide that none of the eligibility criteria used in the program
will apply in any tort suit, including a suit for recovery brought by the
Commonwealth.

Similarly the issue of funding for the program, an issue which has
been dealt with in the Report in no more than a cursory fashion, i.e.,
that funds should be derived from a mixture of general revenue,
industry assessments, and recovery from responsible parties raises
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basic public policy issues and questions of equity. If the program is
limited to assistance for the protection of general public health, then
funding should necessarily come from general revenues as do other
current public healthand safety expenditures. Furthermore, if respon-
sible parties can be identified then they should, with due process
protections, be held liable for expenses incurred by the Common-
wealth. What is not logical, however, is to assess costs for the payment
ofgeneral public health and safety benefits, and particularly individual
compensation such as lost wages, upon businesses and industries
which have not been demonstrated to have caused the release which
results in the exposure and injury.

Furthermore, little or no attention has actually been paid by the
Commission to the potential costs of theproposed program. Over and
above the cost of establishing a small new agency, the cost of benefits
provided could be substantial especially if the proposed causation
standard is retained. For each individual entitled to the maximum cash
benefit for lost wages and medical care for 3 years, the cost could be
over $63,000. Added to that amount would be any relocation costs,
alternative water, and/ or water filtration systems, medical surveillance,
etc., awarded directly to a claimant or indirectly funded by the Com-
monwealth. A well developed economic analysis of the proposed pro-
gram costs is clearly warranted, for as the costs of the program grow
because of the combination of a low threshold of causation for qualifi-
cation and expansive benefits, the suggested funding mechanism
becomes inequitable and illogical.

In conclusion, 1 believe that the approach of the Commission in
addressing immediate, urgent needs of persons exposed to the release
of hazardous materials by assuring prompt agency response and by
providing agency action and reaction is awarding benel its necessary to
protect the public health and safety is commendable. I believe, how-
ever, that to create a manageable and equitable program, a legal
standard of causation must be adopted, and program benefits must not
include compensatory payments, particulary in the form of lost wages,
which may be recovered under the traditional tort system. Similarly,
the Legislature must add detail to a number of critical general concepts
included in the report so that the restricted program suggested does not
expand by interpretation into a massive and costly bureaucratic struc-
ture where the costs of the structure and process exceed the value to the
intended beneficiaries. For example, the specific character of the pur-
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poses lor which awards may be granted must be clarified, particularly
given the “not limited to” language inserted into these recommenda-
tions. In addition, care must be taken to avoid a broadly generic
interpretation of the words “or with comparable materials” in the
section relating to the causation standard and the association of an
injury or risk of injury to a particular hazardous material.

Such clarity can only add to the construction of a well-conceived and
workable immediate needs programs.
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The Department of Environmental Quality Engineering (DEQE)
supports the efforts of the Special Legislative Commission on Liability
for Releases of Oil and Hazardous Wastes to fashion better remedies
for people who may be injured by releases of oil or hazardous mate-
rials. There is a need for legislative action to clarify and to add to the
ability of the government to assist individuals who have been injured
by such releases.

The interim report recommends that legislation be enacted to estab-
lish an interagency advisory committee to serve as a liaison between the
DEQE and the Department of Public Health (DPH), to facilitate the
development of written protocols between the two agencies and to
improve the agencies response to citizens who may have been injured
by releases of oil or hazardous materials. DEQE endorses the idea of
such acommittee. It is important to spell out theresponsibilities of the
two agencies most intimately concerned with the problems of releases
of hazardous materials DEQE and DPH in written protocols.
The protocols will clarify the roles of the two departments, establish
and record procedures to be followed and reassure the affected public
that the state government is taking appropriate action to respond to
their immediate needs. The committee can also play an important role
to improve relationships between the agencies and people who may
have been exposed to hazardous materials. People should not feel that
they are denied appropriate government response to releases of
hazardous materials.

DEQE and DPH have agreed to establish an interagency task force
with the DPH and the public without waiting for the passage of
legislation. No legislation is necessary to establish and implement a
committee with the powers described in the interim report. The com-
mittee would be made up of representatives of the agencies and the
interests described in the interim report. Its functions would be to
prepare or assist in preparing the written protocols between DEQE and
DPH and to facilitate the provision of immediate response to the
affected public under existing laws. If this committee is successful in its
tasks it may not be necessary to establish a committee by legislation : n
any event it makes sense for the agencies to embark upon this impor-
tant task immediately without waiting for legislation.

The Commonwealth of Massachusetts has come a long way in a

CONCURRENCE OF THE DEPARTMENT OF
ENVIRONMENTAL QUALITY ENGINEERING
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short time in establishing programs to respond to releases of oil and
hazardous materials. The Massachusetts “Superfund” G.L. Chapter
21 E was enacted only two years ago on March 24, 1983. Prior to that,
the agencies had only rudimentary authority to respond to hazardous
materials releases. Many of the witnesses who testified about what they
perceived as problems with the state’s response to hazardous materials
releases were describing incidents that took place prior to the passage
of the state superfund or in the early days of that program.

Since March 1983, DEQE has established many new programs to
respond to the problems caused by releases of hazardous materials.
One example is the Field Investigation Team or “FIT” contract which
the Department has just signed. Under that contract, the Department
has assembled a team of experts who can immediately assess the
environmental and public health impacts of releases of hazardous
materials. This contract will enable the Department to respond much
more quickly to the concerns that were raised by many of the witnesses
at the Commission hearings who believed that they had been exposed
to hazardous materials. Another example is the clarification of the
Department’s authority to provide assistance in replacing water sup-
plies providing water to more than 25 people. The Department now
has clear authority to provide such assistance.

The state government’s ability to respond to hazardous waste has
improved dramatically in the recent past and with the suggestions of
this interim report should improve further in the future. The interest in
improving the ability of the state government to respond to discharges
of hazardous materials expressed by this commission and the public
should strengthen the hand of the Department in fashioning remedies
for the hazardous materials problems in the state.
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This Commission report is a good start toward addressing some of
the needs of people exposed to toxic pollution. As the memberof the
Commission appointed to represent a public interest/environmental
organization, 1 have spoken personally with dozens of people who
claim to have been affected by toxic pollution. Many suffer in silent
terror, living on a day-to-day basis with a fear that toxic pollutants are
harming their health or their children’s health. Their concerns are
founded upon various considerations ranging from a physician’s
advice to a Billerica woman with a brain tumor to move from her
polluted neighborhood, to the manifestationof high levels of the same
types of sickness in families in the vicinity of a toxic dump, to unin-
formed anxieties about a local chemical spill. The recommendations of
this report address some basic measures designed to respond to some
of these people’s needs.

A note is needed at the outset of these comments regarding the
extent to which the Commission’s report represents a consensus of its
members. It was my impression throughout the eighteen month proc-
ess leading to the release of the report that all Commission members
were working in earnest to build a consensus of support from the
diverse interests they represented. The language of the report was
carefully drawn, after much debate and discussion, to lead to policy
recommendations that would bring agreement around the table.

However, the recommendations in the report leave some issues to be
resolved by the Legislature in drafting and enacting a bill to implement
the report. These include a few broad issues, and several other issues of
detail or definition. The following comments are directed toward such
unaddressed issues.

Advisory Committee
While there was very strong sentiment on the Commission in favor

of the advisory committee being established to provide public over-
sight of agency decisions relating to toxic exposures, the exact compo-
sition of the committee was left to be determined by the Legislature. 1
agree with the concurring comments of Gretchen Latowsky, which
suggest that the committee should have a majority of public members
in order to be credible as an overseer and reviewer ofagency decisions.

CONCURRING COMMENTS OF SANFORD LEWIS, ESQ.,
MASSACHUSETTS PUBLIC INTEREST

RESEARCH GROUP (MASSPIRG)
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Emergency Relief Program Lead Agency
The duties of the Emergency Relief Program are likely to be spread

among several existing state agencies, including the Departments of
Public Health, Public Welfare and Civil Defense. However, I recom-
mend that the Department of Public Health be given the lead in
implementing and coordinating the program. The pivotal decisions to
trigger the services of the program will be risk or health-related deter-
minations for which expertise lies within the DPH. Thus, that agency
should play the lead role.

Emergency Relief Program Lost Wages Limitations
Some members of the Commission favor limiting the availability of

lost wage replacement grants to those cases in which a sick person’s
health would he endangered by working. Others favor allowing lost
wage grants whenever a sick person lost work timedue tosickness and
is not otherwise being compensated. I favor the latter formulation.
The “health protection” formulation would be virtually impossible to
administer, as well as philosphically indefensible. Those who were the
most ill e.g., paralyzed or blinded by hazardous wastes would be
ineligible for lost wages assistance, while those who were less sick
might be eligible.

Emergency Relief Program Causation Standard
The causation standard that would apply where victims seek assist-

ance relating to health care or lost wages is a tight, limiting standard as
written. Applicants would onlyreceive assistance where the individual
circumstances of a case can be construed, together with other scientific
“reality checks,” to make a causal relation between toxic exposure and
sickness or risk reasonably likely. The standard is also intended to
ensure that causation determinations be made in a manner that ensures
expeditious decision-making at a low cost to applicants. Given scien-
tific indeterminacy and the limited size of grants preferred, cases
considered to be borderline should probably be decided in favor of the
applicants.

Emergency Relief Program Other Details
Other details and definitions remain to be addressed by the Legisla-

ture. For example, the Legislature may wish to impose action deadlines
upon the DEQE and DPH with regard to the promulation of regula-
tions and guidelines and as regards responses to individual citizens’
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inquiries and requests. Similarly, the Legislature may wish to identify,
through examples, thoserelatively rare instances in which an applicant
to the program would be expected to have his or her own physician
diagnose a potential relation between illness and toxic exposure.

Funding Needs
The Commission has not quantified the annual costs of the proposed

programs. Setting aside the issue of private water supplies, for which
the Department of Environmental Quality Engineering is likely to
develop its own cost estimates, the following are reasonable estimates
ofthe amount of new funding that the Commonwealth should initially
have available to pay for the proposed programs as they go into full
effect. These estimates are based upon MASSPIRG’s best estimate,
from our discussions with numerous potentially affected citizens, as to
the level of demand likely to be placed initially upon the program.

Environmental Monitoring NA*
Health Assessments NA*
Emergency Relief Program Assistance $2,000,000
Emergency Relief Program Administration 250,000
Committee Administration 100,000
Administration of other new agency tasks 150,000
Total new annual funding capacity: $2,500,000
NA* Not applicable because environmental monitoring and health assessment
are within existing Superfund.

Funding Sources
The Commission did not resolve in detail who will pay for what parts

ofthe program. 1 urge that industry and other parties and constituen-
cies responsible for toxic pollution be required to pay, both through
cost recovery actions, and through a new, industrially-funded revenue
source, for all costs except for administration, which may be paid for
from general revenues. In designing the funding source for the recoi

mended programs, the Legislature should recognize that the Common-
wealth a/rear/y ft® basic authority, albeit ambiguous in some cases to
bring cost recovery actions and obtain other industry funding under
the existing Superfund law as regards relocation, alternative water
supplies, and environmental and health testing. Only lost wages and
health care financial assistance are indisputably beyond the realm of

Costs
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existing funding of Superfund. That existing law may be a good model
for how to fund these additional items.

Principals for Legislative Action
It should be emphasized in closing that the Commission report is a

good start but only a start - toward addressing the needs of toxic
pollution victims. The attached set of principles, endorsed by fifty
members of the affected public and eighteen community, environmen-
tal and public health organizations, identifies the principal areas in
which legislation is needed. The Commission’s recommendations,
submitted to the Legislature today, begin to address only one ofthe five
substantive areas in which legislation is needed. Numerous obstacles
exist in the legal system that impede toxic victims’ abilities to bring
personal injury suits.

M ASSPIRG recommends the enactment of the Emergency Relief
bill, S. I 190, sponsored by Senator Fred Berry and Representatives
Robert Emmet Hayes, Edward LeLacheur and Roger Goyette, with
amendments to implement the Commission’s recommendations. In
addition, to address many of the other issues on the principles list, we
recommend the enactment of the Victim Compensation bill, 5.1791,
sponsored by Senator Carol Amick. Toxic pollution victims need
emergency relief as proposed by the Commission’s interim report;
those who suffer personal injuries also should be placed on the same
footing as property damage victims in their ability to recover for the
damage done by hazardous materials releases.
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As a representative of the Public at Large, I concur with the Third
Interim Report which recommends legislative action to address the
immediate needs of people who have been exposed to releases of oil
and hazardous materials.

1 have had an active concern for hazardous waste problems since
July of 1979when the EPA recognized the Industriplex 128 hazardous
waste site in Woburn, a half mile from my home. Since that time 1 have
met and talked with many people who have illnesses which they
attribute to hazardous waste sites and industrial facilities in their
communities.

During the 18 months of its deliberations, the Commission heard
testimony from some of these people. They described illnesses which
they have suffered and recounted their experiences with governmental
agencies. Their testimony reflected profound distrust, frustration, and
disillusionment in the ability of government to hear their complaints
and respond to their concerns. These complaints included;

I. Governmental distrust of the legitimacy of public complaints.
2. Lack of established procedures for the public to affect agency

decisions.
3. Conflicting, overlapping, or absent governmental authorities.
4. Poorly coordinated responses among the agencies primarily

responsible for addressing hazardous materials problems.
5. Lack of priorities and protocols to conduct environmental and

health studies.
6. Delays in monitoring releases of hazardous materials, and inves-

tigating and cleaning up sites.
7. Delays in assessing the health impacts of exposure and relaying

information to the public.
8. Lack of programs to assist people who need to be relocated away

from exposure, to provide alternate private water supplies, to
assist with payment of medical expenses not covered by insur-
ance, or to recover wages, necessary to pay family living
expenses, which have been lost while attending to personal or
family illnesses.

Concurrence with the Third Interim Report of the
Massachusetts Special Legislative Commission on

Liability for Releases of Oil and Hazardous Materials

Gretchen Latowsky
Public at Large
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The recommendations of the Commission represent a major step in
responding to the needs of people who have been exposed toreleases of
oil and hazardous materials. The report represents the joint effort of
government, industry, and the concerned public to devise a program to
facilitate timely, comprehensive responses to hazardous materials
problems and provide needed financial assistance to victims.

The Interagency Advisory Committee
The interagency advisory committee is an important step in develop-

ing a coordinated response among governmental agencies. It will
ensure that environmental and health impacts ofreleases are treated as
a unit, and it will provide a central location for people to seek assistance
for hazardous materials problems.

The majority of the membership of the Committee should be com-
prised of people who have been exposed to hazardous materials with
additional representation by the agencies, industry, and the medical
and environmental communities. Such membership is essential to
ensure public access to agency decision-making processes, instill great-
er confidence in actions taken by governmental agencies, and ensure
that the needs of people exposed to hazardous materials are met within
the capabilities of the program devised and the statutory responsibili-
ties of DEQE and DPH.

The responsibilities of the Committee have been defined in the
report. These recommendations should be included in legislation
mandating the formation of the Committee. In addition, the Commit-
tee should assume the role of advocate for people who have been
exposed to hazardous materials. In order to reestablish trust in the
ability of government to act in its behalf, the exposed public requires
an advocate which is part of government and has direct access to the
agencies and programs of government.

The Petition Process for Environmental and Health Assessemenl
The recommended petition process is necessary to guarantee that

public concerns are heard and responded to within established guide-
lines and protocols and within a specified time period. Without this
process the public may continue to be subjected to bureaucratic
vagaries or encountered no response to their concerns without
adequate explanation.
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The Emergency Relief Program
I concur with the Commission’s recommendations to establish a

program to provide financial assistance for people who have been
injured as a result of exposure to hazardous materials. In addition, 1
agree with the concurring comments of Sanford Lewis, Esq.

During my years of involvement with hazardous waste problems, I
have become sympathetic to the needs and concerns of the public while
at the same time recognizing thegood faith efforts of DEQE and D P H.
Unfortunately good faith efforts have not been enough. The agencies
need legislative implementation ofthe recommendations of this report
to develop programs and procedures more responsive to environmental
and health problems associated with hazardous materials. The public
needs legislative implementation of the recommendations of this
report because new hazardous waste problems continue to be identified
while government lacks programs to meet the immediate needs of
people.
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Supplementary Views of Harry Fatkin, Commission Member,
on the Third Interim Report of the Massachusetts
Special Legislative Commission on Liability for

Releases of Oil and Hazardous Materials

People who feel that they may have been victimized by exposure to
hazardous materials many times feel certainly victimized by the “run-
around” that they experience. That was a strong impression that I got
from our extensive hearings last fall. As a result, most people feel
frustrated, and some people are not getting the immediate help they
need.

The interagency advisory committee is a practical first step to deal
with this problem, but we should also begin to consider additional,
creative solutions. In time, I fear, this interagency committee itselfwill
fall victim to the encumbrances inherent in all government bureaucra-
cies with their unavoidable procedural, resource and legal limitations.
And, the seemingly endless potential for legal challenges from the
many resourceful lawyers on all sides of the issue, could turn it into an
“insider’s game” to the detriment of the public.

The interagency committee is an important but only transitional
step toward more permanent solutions. One idea along these lines
could be the creation of a “Massachusetts Center for Environmental
Health" which is described in these supplementary views. The idea has
been discussed at commission meetings, but goes far beyond the
“immediate needs” question which is the specific subject ofthis report.
If such a center existed today, however, it would already be dealing
with the immediate health needs which, for me, are the most troubling
of the “immediate needs”.

By discussing ideas such as the center, the Legislature can consider
ways of addressing “immediate health needs” in the context of “longer
term health needs”. This latter issue will be part of future commission
discussions related to the tort system.

Background
• People who feel that they live or work in a “chemically contamin-

ated environment”, are rarely able to get the specialized professional
medical help necessary to establish if their health is at risk. Even initial

AN IDEA TO PROVIDE MEDICAL CARE WHILE
ADVANCING SCIENTIFIC UNDERSTANDING OF THE

HEALTH EFFECTS OF CHEMICAL EXPOSURE
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health screening and advice to individuals who may have been
exposed, is unavailable at the community clinic level. And, those
individuals who actually are sick not only have medical expenses, but
often live in fear and anxiety that their condition is a result of chemical
exposure and may worsen. With few exceptions, neither government
agencies nor the private sector have been able to resolve the scientific
questions regarding the “cause and effect” of low level chemical expos-
ure and disease. These scientific questions are directed at government
which has no more technical ability to answer them than does society at
large. Regardless, frustrated people who feel victimized by this situa-
tion are critical and press government for legal and political solutions.

• Lawyers have seized control of the process and have forced the
court system to become the forum for deciding (a) if a particular
chemical exposure (in air which is breathed or in water which is drunk)
will cause illness in specific individuals, and (b) if illnesses in specific
individuals are caused by particular chemical exposures. These deter-
minations involve complex scientific questions, and honest scientists
disagree about the appropriate answer. This has encouraged “out of
court” settlements and jury decisions which are based on emotion.
Despite theresultant inequities, there is political pressure to bring even
more cases before the courts, or simply to give monetary compensation
to individuals.

• The field of environmental health, with its study of the effect of
“low doses” of a variety of chemicals on health, is in its infancy. The
talents of specialists in this field medical doctors, epidemiologists,
toxicologists, industrial hygienists, bio-chemists, whose efforts are
uncoordinated in our society at best are being diverted away from
the advancement of science and toward politics or the courts where
they become advocates, or “expert witnesses” for one side or the other.
Individual cases are settled under the law, and money changes hands,
while science itself makes little advancement.

The Problem

People feel victimized by the present situation. They seek help and
can’t find it. These people look to Government for answers and find
that they do not exist. Government response to citizen concerns is
further complicated by bureaucratic entanglements. At the same time,
responsible companies who use chemicals and comply with laws, who
release chemicals to the environment in the belief that they are not
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harming individuals, now find themselves vulnerable to legal action.
Legal defense costs are high, settlements are large, and court decisions
are probably randomly unfair to defendants and plaintiffs alike. Some
plaintiffs get “windfall” awards while others in similar circumstances
get nothing. Despite these inequities, there is political pressure to
change the legal system. If that happens, although companies would
face even larger financial liabilities, science would not likely advance.
Instead, scientists would continue to serve the court system and, in
court, some undeserving plaintiffs would continue to win while some
innocent defendants would continue to lose. Therefore, the unresolved
plight of people who feel that their health is victimized, harms not only
the individuals, but society at large. Costs increase and mistrust in
government grows as the scientific debate remains unresolved.

An Idea:

Create a “Massachusetts Center for Environmental Health” which
has affiliated local clinics that could investigate and treat the medical
problems ofpeople who have a reasonable basis to feel that their health
is threatened or harmed by chemical exposure. Devise a structure and
funding mechanism to make it a private-public partnership which is
free of excessive bureaucratic involvement and industry control.
Arrange it so that the affiliated clinics provide immediate and readily
available assistance and screening, with the Center itself providing
more intensive care and support for those that elect that service.
Establish a mechanism to assure that the Center itself deals only with
meritorious cases and, for those cases the Center accepts, that it
provide not only individualized health care today but also develop the
scientific basis to support future individual cases and society at large.
In other words, immediate individual care and counselling as well as
long term care and research in the field ofenvironmental health would
be the overall goal. By providing these services, individuals would be
cared for while society learns. Since unresolved medical plight is a
central theme of the “victim compensation” issue, the Center and
affiliated clinics, by dealing directly with this need, would go a long
way toward resolving today’s pressing concerns so that society is not
forced to choose premature political or legal solutions which in time
may prove to be wrong.
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Structure and Funding Thoughts

The local clinics could provide education, outreach and a “stand-by”
response capability. The cost of these threshold functions might prop-
erly be borne by the public sector. These clinics might also provide
“field evaluation and screening” under the direction and guidance of
the Center. This latter function, and the Center itself, might be funded
by a partnership between the public and private sectors. Rather than
waiting to be named as a defendant in a law suit and to spend money
for legal costs regardless of guilt, companies which use chemicals and
generate hazardous waste may welcome an opportunity to invest their
money in the Center. As an incentive to support and maintain a Center
which would provide health care regardless of fault or legal liability,
the need ofparticipating companies to gain pay for medical and related
recoveries should a lawsuit develop could be limited. While incentives
to participate seem essential, there must be no suggestion that contri-
bution to the Center would provide a loophole or“safe haven” for law
breakers. Rather, the formula for voluntary contributions must also
be structured so as to provide further incentive to contributors to make
necessary health, safety, and environmental improvements. To en-
courage such improvements along with contributions to the Center,
one could envision a level of funding formula which was directly
related to the level and degree of a contributor’s chemical activities.
Differing Risk categories, such as we find in the insurance industry,
might offer a model. Insurers might be encouraged to give contributors
appropriate consideration when setting premiums and defining
coverage.

The data developed in the Center could be helpful to the judicial
system in handling those legal claims which are not limited against
contributors to the Center as well as for all legal claims against non-
contributors. The clinics’ screening and the Center’s research and
findings could help assure that only the more meritorious cases would
enter the courts and thus decrease the likelihood that innocent parlies
would be found guilty. In any event, the direct medical needs of
individuals, with counselling to reduce the pain of uncertainty, would
be provided by the Center without individuals having to wait years tor
a legal resolution.

If such an incentive funding mechanism could be created, it might
invite a huge number of potential contributors mature industries,
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high tech, small businesses, and “mom and pop” activities. Of course,
tax credits might also be used as an incentive for both corporate and
individual contributions. And, grant monies could also be directed to
the Center. Medical service costs could be reimbursed for those who
are insured privately or, in the case of occupational exposure, by
worker compensation.

Such broadly based private and public funding sources could be
adequate to provide the $2O to $3O million annually that might be
needed for a multi-disciplinary Center which would attract a staff of
top scientists (clinic costs would be additional and depend on the
number of clinics and services provided). The Center and affiliated
clinics could stand alone or be associated with existing health care
facilities or universities. The Center could, in addition, coordinate the
network of clinics for occupational medicine which now exist state-
wide.

While the affiliated clinics might be state-run or controlled, highest
public credibility for the Center itself would be achieved if the lies to
government were primarily the certification and accreditation of its
health and science activities. Access to the clinics might be governed by
State-established criteria, which would be developed with input from
the Center and the public. With respect to the admission of individual
cases referred to the Center, however, the Center should be free to
make its own scientific and medical judgments appropriate to each case.
Nevertheless, to the greatest extent possible without violating personal
privacy, the results of the Center’s work should be made public. Those
data, available to all parties, could become the scientific basis for
future political decisions and legal actions regarding the “victim com-
pensation” issue.
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