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HOUSE OF REPRESENTATIVES October 16, 1985.
The committee on Ways and Means, to whom was recommitted the
Bill providing that five thousand dollars of any pension, annuity or
retirement allowance paid to a person as a result of his retirement from
the armed services of the United States be exempt from taation
(House, No. 4725), and to whom were referred the Bill making permanent certain temporary state tax collection remedies (House, No.
313, changed), the Bill to provide for a limited military retiree exemption (House, No. 1918), and the Bill revising the estate tax law (House,
No. 6167), reports recommending that the accompanying bill (House,
No. 6777) ought to pass.
For the committee,
RICHARD A. YOKE
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Qtfje Commontoealtf) of #lafistacl)u«EtW
In the Year One Thousand Nine Hundred and Eighty-Five

An Act

making certain changes in the estate tax and

income tax

LAWS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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SECTION 1. Section 5 of chapter 62 of the General Laws, as
most recently amended by section 21 of chapter 233 ofthe acts of
1983, is hereby further amended by adding after paragraph (b), the
following;
(c) notwithstanding any other provision of this chapter, the first
three thousand dollars of retirement pay for a retired member of
the armed forces of the United States, who has attained the age of
sixty-two prior to the beginning of the taxable year, shall be
exempt from taxation, provided that the total sum of Part A and
Part B adjusted gross income for such person does not exceed
twenty thousand dollars.
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SECTION 2. Paragraph (a) of section 17 ofchapter 62C of the
General Laws, as most recently amended by section 16 of chapter
572 of the acts of 1980, is hereby further amended by striking out
the first sentence, and inserting in place thereof the following
sentence: In all cases where the Massachusetts gross estate of a
resident decedent or the Massachusetts gross estate of a nonresident decedent, computed as if the decedent had been a resident,
8 exceeds two hundred thousand dollars the executor, as defined in
9 chapter sixty-five C, shall make a return within nine months after
10 the date of the decedent’s death with respect to the tax imposed by
I 1 chapter sixty-five C.
1
SECTION 3. Chapter 62C of the General Laws is hereby
2 amended by striking out section 30, as amended by sections 122
3 and 123 ol chapter 514 of the acts of 1978, and inserting in place
4 thereof the following section:
5
Section 30. If the federal taxable income of a person subject to
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6 taxation under chapter sixty-two is finally determined by the fed7 eral government to be different from the taxable income as origi8 nally reported, such final determination shall be reported, accom9 panied by payment of any additional tax due with interest as
10 provided in section thirty-two, to the commissioner within one
li year of receipt of notice of such final determination. If the taxable
12 income of a person subject to taxation under chapter sixty-three or
13 sixty-three C is finally determined by the federal government to be
14 different from the taxable income as originally reported, such final
15 determination, shall be reported, accompanied by payment of any
16 additional tax due with interest as provided in section thirty-two,
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commissioner within three months of receipt of notice of
final
determination. If the federal taxable estate of an estate
such
subject to taxation under chapter sixty-five C is finally determined
by the federal government to be different from the taxable estate as
originally reported, such final determination shall be reported,
accompanied by payment of any additional tax due with interest as
provided in section thirty-two, to the commissioner within two
months ofreceipt of notice of such final determination. The report
shall include a statement of the reasons for the difference in such
form as the commissioner may require. If from such report or upon
investigation it shall appear that any tax under chapters sixty-two
or sixty-five C or that the tax with respect to income under chapters
sixty-three or sixty-three C has not been fully assessed, the commissioner shall, notwithstanding the three-year limitation in section twenty-six, assess an additional tax, if any, with respect thereto, with interest as provided in section thirty-two. An assessment
under this section shall be made in the manner provided in section
twenty-six within one year of the receipt of such report or within
two years of the receipt by the commissioner of information from
the federal government that it has made a final determination of
such person’s federal taxable income or of the federal taxable
estate different from that report where no report is filed with the
commissioner and shall be limited to changes in such person’s tax
liability under chapters sixty-two, sixty-three or sixty-three C or in
such estate’s tax liability under chapter sixty-five C arising out of
or related to the items which resulted in the change in federal
taxable income or in the federal taxable estate.
If, as a result of the change by the federal government in a
person’s federal taxable income or in a federal taxable estate, such
to the
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person or estate believes that a lesser tax was due the commonwealth than was paid, such person or estate may apply in writing to
the commissioner for an abatement thereof under section thirtyseven within one year of the date of notice of such final determination by the federal government. The commissioner shall not be
limited in his consideration of such application to the items which
52 comprise the federal change but shall abate only such portion of
53 the tax assessed or paid as exceeds the proper tax due under
54 chapters sixty-two, sixty-three, sixty-three C, or sixty-five C, as the
55 case may be.
56
Any person or estate failing to comply with the provisions
57 contained in the first paragraph hereof shall be assessed a penalty
58 in the sum of one hundred dollars, or ten percent of the additional
59 tax found due, whichever sum is similar, said penalty to become
60 part of the additional tax found due. For reasonable cause shown,
61 the commissioner may, in his discretion, abate such penalty in
62 whole or in part.
For purposes of this section, the term“person”shall include any
63
64 individual, partnership, trust, corporate trust or any other fidu-65 ciary subject to taxation under chapters sixty-two or sixty-five C,
66 or any corporation subject to taxation under chapter sixty-three or
67 chapter sixty-three C.
SECTION 4. Chapter 62C of the General Laws is hereby
1
amended
by inserting after section 36 the following section;
2
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Section 37A. Notwithstanding any other provision of law,
prior to a court judgment or decision by the appellate tax board,
the commissioner may accept a lesser amount than the tax liability
owed by a taxpayer in final and full settlement thereof, provided
that the following conditions are met
(a) The commissioner finds that there is serious doubt either as
to the collectibility of the tax due or as to the taxpayer’s liability;
(b) The commissioner finds that the taxpayer has not acted with

8
9
10
I 1 intent to defraud;
(c) The settlement is approved by the commissioner and at least
12
two
13
deputy commissioners of the department of revenue;
14
(d) There is a written agreement, signed by all parties, setting
15 forth the commissioner’s reasons for the settlement and all relevant
16 information, including, but not limited to, the names of all parties,
17 the amount and type of tax, interest, penalties and charges settled,

I
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18 and the amount actually paid in accordance with the terms of the
19 settlement. Any amount assessed that is not collected pursuant to
20 the provisions of this section shall be abated by the commissioner;
21 and
(e) The amount of tax liability is not less than one thousand
22
23 dollars.
Upon request the commissioner shall make available for public
24
25 inspection the written agreement containing a settlement pursuant
26 to this section.
Notwithstanding any provision of law to the contrary, any tax
27
settlement under this section which proposes to accept an
liability
28
29 amount which is twenty thousand or more dollars less than the full
30 amount of the tax liability owed by the taxpayer or which proposes
31 to accept an amount which is less than fifty per cent of the full
32 amount of the tax liability owed by the taxpayer shall be submitted
33 to the attorney general for review. Any such settlement proposal
34 shall take effect twenty-one days after its receipt by the attorney
35 general, unless the attorney general objects in writing to the set-36 tlement. In the event the attorney general objects to a settlement
37 proposal, such settlement shall not take effect until the objection is
38 resolved by the commissioner and the attorney general. Any set-39 tlement approved under the terms of this section will not be subject
40 to the confidentiality provisions of section twenty-one of this
41
42
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44
45
46
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49

chapter.

Neither the taxpayer nor the commissioner, upon signing the
agreement, shall be permitted to reopen the case except by reason
of (1) falsification or concealment of assets by the taxpayer, or (2)
mutual mistake of a material fact sufficient to cause a contract to
be reformed or set aside.
The authority granted hereunder to the commissioner and deputy commissioners may not be delegated to other officials of the
department.

The commissioner shall, as part of his annual report under
51 section six of chapter fourteen, list all settlements entered into
52 pursuant to this section during the fiscal year. Such report shall list
53 the name of each taxpayer agreeing to a settlement and the amount
54 of such settlement.
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SECTION 5. Said chapter 62C is hereby further amended by
inserting after section 46A, the following section:
Section 468. For the purposes of collecting certain taxes, the
commissioner is authorized to enter into agreements with one or
more private persons, companies, associations or corporations
doing business in the commonwealth to provide collection services
within and outside the commonwealth with respect to unpaid taxes.
No such agreement shall be entered into unless proposals for the
same have been invited by public notice published in at least one
newspaper once a week for at least two consecutive weeks and the
last publication to be at least one week prior to the time specified
for the opening of said proposals. All such proposals shall be
opened in public. The commissioner may reject any or all of such
proposals. The commissioner shall not assign the account of any
taxpayer to a private collection agency until such taxpayer has
been sent a notice at least thirty days prior thereto, of the intention
of the commissioner to so assign the collection of such unpaid
taxes of such taxpayer. Any such agreement may provide, in the
discretion of the commissioner, the manner in which the compensation for such services will be paid. Under standards established
by the commissioner, such compensation shall be added to the
amount of the tax and collected as a part thereof by the contractor;
deducted and retained by the contractor from the amount of tax
collected; or paid by the commonwealth from the amount of tax
collected without further appropriation therefor.
The commissioner shall, as part of his annual report under
section six of chapter fourteen, list all private persons, companies,
associations or corporations with whom the commissioner has
agreements for collection services during the fiscal year and the
amount of taxes collected by and the compensation paid to each
such person, company, association or corporation.
SECTION 6. Sections ninety-nine and one hundred of chapter
thirty-three of the acts of nineteen hundred and

two hundred and

eighty-three are hereby repealed.

SECTION 7. Chapter 65 of the General Laws is hereby amended by striking out section 13, as most recently amended by section
15 of chapter 723 of the acts of 1973, and inserting in place thereof
the following section:
—-
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Section 13. Except as otherwise provided in this and the following section, the tax imposed by this chapter shall be assessed upon
the value of the property at the time of the death of the decedent. In
case of a devise, descent, bequest or grant to take effect in possession or enjoyment after the expiration of one or more life estates or
of a term of years, the tax shall be assessed on the value of the
property or interest therein coming to the beneficiary at the time
when he becomes entitled to the same in possession or enjoyment.
The value of an annuity or a life interest in any such property, or
any interest therein less than an absolute interest, shall be determined by the tables used by the United States Commissioner of
Internal Revenue for the valuation of property interests under the
federal estate tax law for persons dying on the valuation date in
question and not the tables in effect on the date of death of the
decedent who created the interest; but when an annuity or a life
interest is terminated by the death of the annuitant or life tenant,
and the tax upon such interest is not due and has not been paid in
advance, the value of said interest for the purposes of taxation
under this chapter shall be the amount of the annuity or income
actually paid or payable to the annuitant or life tenant during the
period for which he was entitled to the annuity or was in possession
of the life estate.
SECTION 8. Chapter 65A of the General Laws is hereby
amended by striking out section 5, as most recently amended by
section 56 of chapter 189 of the acts of 1984, and inserting in place
thereof the following section;
Section 5. Whenever it appears upon any accounting, or in any
appropriate action or proceeding, that an executor, administrator,
trustee or other person acting in a fiduciary capacity, has paid or
may be required to pay an estate tax levied or assessed under the
provisions of chapter sixty-five C or this chapter, or under the
provision of any estate tax law of the United States heretofore or
hereafter enacted, upon the transfer of the estate of any person who
at the time of his death was an inhabitant of this commonwealth,
the net amount of said tax shall be apportioned among and borne
by recipients and beneficiaries of the property and interests ineluded in the gross estate in the following manner:
(I) If any portion of the estate passed under the will of the
decedent, such proportion of the net amount of the tax so levied or
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assessed (other than any tax payable from property described in
paragraph three of this section) shall, except as otherwise provided
or directed by the will, be charged to and paid from the general
funds of the estate as the net amount of the property passing under
the will and included in the measure of such tax, exclusive of
property over which the decedent had any power of appointment
as defined from time to time by the estate tax laws of the United
States, bears to the amount of the net estate as hereafter defined in
this section.
(2) If any portion of the property with respect to which such tax
is levied or assessed (other than property described in paragraph
three of this section) is held under the terms of any trust created
inter vivos or is subject to such a power of appointment, such
proportion of the net amount of the tax so levied or assessed (other
than any tax payable from property described in said paragraph
three) shall, except as otherwise provided or directed by the trust
instrument with respect to the fund established thereby, or by the
decedent’s will, be charged to and paid from the corpus of the trust
property of the property subject to such power of appointment, as
the case may be, as the net amount of the property of such trust or
property subject to such power of appointment and included in the
measure of such tax bears to the amount of the net estate as
hereafter defined in this section. The amount so charged shall not
be apportioned between temporary and remainder estates.
(3) If any portion of the property with respect to which such lax
is levied or assessed is property in which the decedent had a
qualifying income interest for life within the meaning of section
three Aof chapter sixty-five Cor section two thousand and fortyfour of the Internal Revenue Code of the United States or any
statutes of similar import which may be in force at the time of the
decedent’s death, such portion of the net amount of the tax so
levied or assessed, including, in the case of the Massachusetts estate
tax, any tax imposed under the provision of subsection (b) of
section 2of said chapter sixty-five C, shall, except as otherwise
provided or directed by the decedent’s will, be charged to and paid
from the corpus of such property as equals the amount by which
the total net amount of such tax levied or assessed exceeds the total
net amount of such tax which would have been levied or assessed if
the value of such property which is included in the measure of such
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57 tax had not been so included. The amount so charged shall not be
58 apportioned between temporary and remainder estates.
59
(4) The balance of the net amount of the tax so levied or as-60 sessed, or if paragraphs one, two and three of this section are
61 inapplicable the whole of the net amount of such tax shall, except
62 as otherwise provided or directed by the decedent’s will, be equita-63 bly apportioned among and charged to and paid by the recipients
64 and beneficiaries of property or interests included in the measure of
65 such tax and passing or arising otherwise than under the will of the
66 decedent or by virtue of any such trust or by the exercise or
67 nonexercise of any such power or appointment or by reason of the
68 termination of any such qualifying income interest for the dece-69 dent’s life in the proportion that the net amount of such property or
70 interest bears to the amount of the net estate as hereafter defined in
71 this section; provided, that where any provision is made whereby
72 any person is given an interest in income or an estate for years or
73 for life or other temporary interest in any property or fund the
74 amount so charged to such recipients or beneficiaries shall not be
75 apportioned between temporary and remainder estates but shall be
76 charged to and paid out of the corpus of such property or fund; and
77 provided further, that any apportionment made under this section
78 shall accord with applicable estate tax laws of the United States
79 where such laws specify with respect to an apportionment or a right
80 of recovery.
81
(5) For the purposes of the apportionment of the tax levied or
82 assessed under the provisions of chapter sixty-five C or this chap-83 ter, or under the provisions of any estate tax law of the United
84 States, the term “net estate” as used in this section shall mean the
85 gross estate as defined for purposes of the particular tax less (i) any
86 property described in paragraph three of this section which is
87 included in the gross estate for purposes of the particular tax and
88 (ii) any deductions, other than specific exemptions, allowed for
89 purposes of the particular tax other than deductions attributable to
90 such property described in said paragraph three.
91
(6) If the court shall determine that it is inequitable, because of
92 special circumstances, to apportion interest and penalties in con-93 nection with estate taxes as provided herein, it may direct appor-94 tionment thereof in such manner as it shall find equitable.
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SECTION 9. Section 5A of said chapter 65 Ais hereby amended
2 by striking out all of the language through the words “chargeable
3 under the provisions of section five,” and by inserting
in place
4 thereof the following:
5
Section SA. In all cases in which any property required to be
6 included in the gross estate as defined by the applicable estate tax
7 laws of the United States or of Massachusetts does not come into
8 the possession of the executor or administrator as such, he shall, in
9 cases where property of a trust created inter vivos, property subject
10 to a power of appointment, or property in which the decedent had a
qualifying income interest for life is incuded in the gross estate for

11

12 purposes of either such tax, be entitled to recover from the fidu-13 ciary in possession of the corpus of such trust or of such property,
14 and in all other cases from the recipients or beneficiaries of proper-15
16
17
18
19

1
2
3
4
5
6
7
8
9
I0
11
12
I 3
4
I5
16
17
I8
I 9

ty or interests with respect to which the federal or Massachusetts
estate tax is levied or assessed the proportionate amount of the
federal or Massachusetts tax, as the case may be, payable by such
fiduciary or persons with which they are chargeable under the

provisions of section five.

SECTION 10. Section 1 ofchapter6sC of the General Laws, as
recently amended by section 183 of chapter 514 of the acts of
1978, is hereby further amended by striking out paragraph (d) and
inserting in place thereof the following paragraph:
(d) “Federal gross estate”, the gross estate as defined under the
Code except that, (1) notwithstanding section two thousand and
thirty-five of the Code, the value of the gross estate shall include the
value of all property to the extent of any interest therein of which
the decedent has at any time made a transfer, relinquished a power,
or exercised or released a general power of appointment, except in
case of a bona fide sale for an adequate and full consideration in
money or money’s worth, by trust or otherwise, during the three
year period ending with the date of the decedent’s death, provided
that the value of such property or interest therein so transferred or
subject to the power so relinquished, exercised or released exceeds
ten thousand dollars for any person during a calendaryear; and (2)
notwithstanding section two thousand and forty of the Code,
one-half of the value of any interest in any property shall be
included in the gross estate if such interest is held by the decedent
most

9

1985]

HOUSE

11

No. 6777

20 and the decedent’s spouse as tenants by the entirety, or joint
21 tenants with right of survivorship, but only if the decedent and the
22 spouse of the decedent are the only joint tenants.
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SECTION 11 . Section lof said chapter 65C, as so amended, is
hereby further amended by striking out paragraph (f) and inserting
in place thereof the following paragraph:
(1) “Massachusetts gross estate”, the federal gross estate, whether or not a federal estate tax return is required to be filed, plus the
value of any property (i) in which the decedent had at death a
qualifying income interest for life described in subsection (c) of
section three A, or to the extent of any such interest therein of
which the decedent has at any time made a transfer, by trust or
otherwise, under any circumstances which would require the property to be included in the gross estate under the provisions of this
chapter and (ii) for which a deduction was allowed for Massachusetts estate tax purposes with respect to the transfer of such property to the decedent; and less the value of real and tangible personal
property having an actual situs outside the commonwealth. The
Massachusetts gross estate shall not include the value of any property in which the decedent had a qualifying income interest for life
which is not otherwise includible in the Massachusetts gross estate
under the first sentence of this subsection, notwithstanding the
right of the executor of the decedent’s estate to recover federal or
Massachusetts estate taxes from such property.

2
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5

SECTION 12. Subsection (a) of section 2of said chapter 65C, as
appearing in section 74 of chapter 684 of the acts of 1975, is hereby
amended by inserting after the word “table” a comma and the
following words;
less the credit, if any, provided in section 3 (a)
of this chapter.

I
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5

SECTION 13. Subsection (a) of section 2 of said chapter 65C,
as so amended, is hereby further amended by striking out, at
the
end thereof, the words “sixty thousand dollars” and inserting
in
place thereof the following words;
two hundred thousand
dollars.
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SECTION 14. Section 2of said chapter 65C is hereby
2 amended by striking out subsection (b), as amended by

further

section 99
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of chapter 415 of the acts of 1976, and inserting in place thereof the
following subsection;
(b) If the maximum credit for state death taxes allowable to the
estate of a deceased resident or non-resident against the federal
estate tax, computed according to the rate schedule found in
section two thousand and eleven of the Code based upon an
amount equal to the Massachusetts taxable estate, computed, with
respect to a non-resident, as if the decedent had been a resident and
apportioned in accordance with subsection (b) of section four,
12 exceeds the tax imposed under subsection (a), the amount of such
13 excess shall be added to the tax imposed under subsection (a). In
14 the case of adecedent who was a non-resident of the United States,
15 however, the Massachusetts taxable estate shall be computed as if
16 such decedent had been a resident without apportionment in
17 accordance with subsection (b) of section four. For purposes of this
18 subsection, the Massachusetts taxable estate shall include the value
19 of any property subject to a power of appointment to the extent
20 that such value has been excluded from the computation in subsec-21 tion (a) because a tax had been paid thereon pursuant to section
22 fourteen of chapter 65 and shall also include the value of qualified
23 terminable interest property, as defined in subsection (b) (7) (b) of
24 section two thousand and fifty-six of the Internal Revenue Code of
25 nineteen hundred and fifty-four, as amended, to the extent that
26 such property has been included in the gross estate of the decedent
27 as finally determined for federal estate tax purposes but has not
28 been included in the gross estate of the decedent for Massachusetts
29 estate purposes, in each case less the deductions described in sub-30 section (b) of section 3 of this chapter attributable thereto and the
31 value of real and tangible personal property includible therein and
32 having an actual situs outside the commonwealth.
1
2

3
-4
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SECTION 15. Section 3 of said chapter 65C, as appearing in
section 74 of chapter 684 of the acts of 1975, is hereby amended by
striking out subsection (a) and inserting in place thereof the following subsection:
(a) If the Massachusetts net estate is two hundred thousand
dollars or less there shall be an exemption equal to the Massachusetts net estate. If the Massachusetts net estate exceeds two
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8 hundred thousand dollars no exemption shall apply and a credit
9 equal to the Massachusetts estate tax liability or one thousand five
10 hundred dollars, whichever is less, shall be allowed.

1

SECTION 16. Subsection (b) of section 3 of said chapter 65C,
as appearing in section 74 of chapter 684 of the acts of 1975, is
hereby amended by adding at the end thereof the following sentNo deduction for interest shall be allowed hereunder
ence:
unless the same has been paid or has, solely through the passage of
time, accrued within three years from the due date of the return,
without regard to any extension granted.
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7

SECTION 17. Section 3of said chapter 65C, as so amended, is
further amended by redesignating subsection (c) thereof as
hereby
2
3 subsection (d) and inserting after subsection (b) the following new
1

4
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subsection:
(c) notwithstanding subsection (b) of this section or any general
or special law to the contrary, if a deduction from any federal estate
tax would not be allowed because of a failure to meet the requirements set forth pursuant to section two thousand and fifty-five of
the Internal Revenue Code, as hereinafter defined, and if the relevant governing instrument is the subject of a qualified reformation
as hereinafter defined as a result of which a deduction under said
section two thousand and fifty-five would be allowable from any
federal estate tax, then a similar deduction shall be allowed from
any tax imposed pursuant to this chapter to the extent that it can be
attributed to property included in the Massachusetts gross estate.
For purposes of this subsection, the Internal Revenue Code shall
mean the Internal Revenue Code of the United States, as amended
through Public Law 98-369 and the term “qualified reformation”
shall mean a change of a governing instrument which is a qualified
reformation as defined in section two thousand and fifty-five (e) of
the Internal Revenue Code as so amended.

1 SECTION 18. Notwithstanding any general or special law to
2 the contrary, and in addition to any rights granted under section

3
-4
-5
6

thirty-seven of chapter sixty-two C of the General Laws, any taxpayer claiming the deduction authorized by subsection (c) of section three of chapter sixty-five C as added by section seventeen of
this act or the deduction authorized by section one of chapter five
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7 hundred and thirty-one of the acts of nineteen hundred and eighty-8 two from any tax assessed pursuant to chapter sixty-five C may
9 apply within one year from the effective date of this section for
10 abatement of so much of said tax as would become excessive in
11 amount upon allowance of the aforesaid deduction; provided,

12 however, that this section shall apply only to those wills executed
13 before December thirty-first, nineteen hundred and seventy-eight,
14
15
16
17

18
19
20
-21

22
23

24

or trusts created before such date, which have been amended or
conformed in accordance with the requirements of said chapter five
hundred and thirty-one on or before either December thirty-first,
nineteen hundred and eighty-one, or, if later, on or before the
thirtieth day after any judicial proceedings which are required to
amend or conform such instrument and which are commenced on
or before said December thirty-first, nineteen hundred and eightyone, become final. Any such application shall be considered as
timely for the purposes of chapter sixty-two C, notwithstanding the
expiration of the time ordinarily allowed for making abatement
applications pursuant to section thirty-seven of said chapter sixty-

-25 two C.
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SECTION 19. Said chapter 65C is hereby further amended by
inserting after section 3 the following section;
Section 3A. (a) In the case of qualified terminable interest
property, (i) for purposes of subsection (a) of section two thousand
and fifty-six of the Code, such property shall be treated as passing
to the surviving spouse, and (ii) for purposes of subsection (b)(1)
(A) of section two thousand and fifty-six of the Code, no part of
such property shall be treated as passing to any person other than
the surviving spouse, to the extent that a deduction with respect to
such qualified terminable interest property which, when added to
the value of all other property which has passed or passes to the
surviving spouse, will not cause the total deductions for property
which has passed or passes to the surviving spouse to exceed fifty
per cent of the Massachusetts adjusted gross estate.
(b) For purposes of this section, the term “qualified terminable
interest property” means property (i) which is included in the
Massachusetts gross estate, (ii) which passes from the decedent,
(iii) in which the surviving spouse has a qualifying income interest
for life, and (iv) to which an election under this section applies.
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(c) The surviving spouse has a qualifying income interest for life
if (i) the surviving spouse is entitled to all the income from the
property, payable annually or at more frequent intervals, and (ii)
no person has a power to appoint any part of the property to any
person other than the surviving spouse. Clause (ii) of this subsection shall not apply to a power exercisable only at or after the death
of the surviving spouse.
(d) The term “property” includes an interest in property.
(e) A specific portion of property shall be treated as separate
property.

(f) An election under this section with respect to any property
shall be made by the executor on the Massachusetts estate tax
return filed within the time prescribed for filing such return, or any
extension of such time granted by the commissioner, to have the
property treated as qualified terminable interest property for Massachusetts estate tax purposes. Such an election, once made, shall
be irrevocable and shall be separate from and independent of any
election made by the executor for federal estate tax purposes.
(g) If the surviving spouse of the decedent is the only noncharitable beneficiary of a qualified charitable remainder trust, subsection (b) (1) of section two thousand and fifty-six of the Code shall
not apply to any interest in such trust which passes or has passed
from the decedent to such surviving spouse. For purposes of the
preceding sentence, the term “noncharitable beneficiary” means
any beneficiary of the qualified charitable remainder trust other
than an organization described in subsection (c) of section one
hundred and seventy of the Code and the term “qualified charitable
remainder trust” means a charitable remainder annuity trust or
charitable remainder unitrust as described in section six hundred
and sixty-four of the Code.
(h) Nothing in this section or any other provision of this chapter
shall allow the value of any interest in property to be deducted
under this chapter more than once with respect to the same
decedent.

SECTION 20. Section 4of said chapter 65C is hereby further
2 amended by striking out subsection (b), as appearing
in section 90
3 ofchapter 415 of the acts of 1976, and inserting
in place thereof the
4 following subsection;
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(b) The tax imposed under subsection (a) shall be an amount
which bears the same ratio to the tax that would be due if the
decedent had been a resident as (i) the value of all real and tangible
personal property, diminished by any mortgage or lien thereon,

9
10
11
-12
13

having an actual situs in Massachusetts, the transfer of which is
subject to tax under subsection (a) bears to (ii) the value of the
decedent’s Massachusetts gross estate, diminished by any mortgage or lien or property included therein, determined as if he had
been a resident.

1

SECTION 21. Said chapter 65C is hereby further amended by
striking out section 5, as appearing in section 74 of chapter 684 of
the acts of 1975, and inserting in place thereof the following section:
Section 5. (a) Property in the Massachusetts gross estate shall
be valued as of the date of death of the decedent; provided, however, that if an alternate valuation has been properly elected for
purposes of the federal estate tax in accordance with section two
thousand and thirty-two of the Code as amended and in effect at
the time of the decedent’s death the property in the Massachusetts
gross estate shall be valued as of the dates used for federal estate tax
valuation purposes and provided further, that if no federal estate
tax is payable under federal estate tax laws applicable to the
decedent’s estate, whether or not a federal estate tax return is
required to be filed, the executor may elect to value the property in
the Massachusetts gross estate on the alternate valuation dates and
in the manner provided under the provisions of section two thousand and thirty-two of said Code on the Massachusetts estate tax

2
3
-4

5
6
-7
8
9

10
I 1

12
13
14
15

16
17

-18
19 return.
20
(b) The value of an annuity a life estate or an interest in property
21 less than an absolute interest shall be determined in accordance
22 with the actuarial tables in effect as of the decedent’s death under
23 section two thousand and thirty-one of the Code as amended and
24 in effect at such time and regulations issued thereunder.
(c) If the gross estate of a decedent includes real property
25
26 devoted to use as a farm for farming purposes, the estate may elect
27 to value such property in accordance with section two thousand
28 and thirty-two Aof the Code, as amended and in effect on the date
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of death of the decedent. If a federal return is required to be filed
the election under this subsection shall be consistent with the
election made for federal estate tax purposes. All the substantive
and procedural provisions of said section two thousand and thirtytwo A shall, insofar as pertinent and consistent, apply to the
34 election made under this subsection. The commissioner shall prom-35 ulgatc regulations to carry out the provisions of this subsection.
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SECTION 22. Section 14 of said chapter 65C, as appearing in
section 74 of chapter 684 of the acts of 1975, is hereby amended by
striking out subsection (b) and inserting in place thereof the following subsection:
(b) If the tax imposed by this chapter is not paid when due, then
the spouse, transferee, trustee, surviving tenant, person in possession of the real or personal property by reason of the exercise,
nonexercise, or release of a power of appoitment, or beneficiary,
who receives, or has on the date of the decedent’s death, real or
personal property included in the Massachusetts gross estate to the
extent of the value, at the time of the decedent’s death, of such
property shall be personally liable for such tax. Any part of such
real property, which, prior to the decedent’s death, was conveyed
by a deed of the decedent not disclosing an intention that it take
effect in possession or enjoyment at or after his death and such
deed was recorded or registered prior to the decedent’s death, and
any part of such personal property transferred by, or transferred by
a transferee of, such spouse, transferee, trustee, surviving tenant,
person in possession of property by reason of the exercise, nonexercise, or release of a power of appointment, or beneficiary, to a
bona lide purchaser, mortgagee or pledgee, for an adequate and
full consideration in money or money’s worth shall be divested of
the lien provided in subsection (a), and a lien shall then attach to all
the property of such spouse, transferee, trustee, surviving tenant,
person in possession, beneficiary, or transferee of any such person,
except any part transferred to a bona fide purchaser, mortgage or
pledgee for an adequate and full consideration in money or
money’s

worth.

SECTION 23. Section 14 ofsaid chapter 65C, as so amended, is
2 hereby further amended by adding at the end thereof the
following
3 paragraph:
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(f) In the case of any interest in qualified real property, devoted
farm for farming purposes and valued pursuant to the
provisions of section s(c) of this chapter, an amount equal to the
adjusted tax difference attributable to such interest (within the
meaning of section two thousand and thirty-two Aof the Code, as
amended and in effect on the date of death of the decedent) shall be
a lien in favor of the commonwealth on the property in which such
interest exists. Such lien shall arise at the time an election is filed
under section s(c) of this chapter and shall continue with respect to
any interest in the qualified real property (1) until the liability of
tax under subsection (c) of section two thousand and thirty-two A
of said Code, with respect to such interest has been satisfied or (2)
until it is established to the satisfaction of the commissioner that no
further tax liability may arise under section two thousand and
thirty-two A of said Code, with respect to such interest. For
purposes of this section, the term “qualified real property” includes
qualified replacement property (within the meaning of section two
I thousand and thirty-two A (h) (3) (B) of said Code, and qualified
0
■2 exchange property (within the meaning of section two thousand
1
13 and thirty-two A (i) (3) of said Code.

•

l

to use as a
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4
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SECTION 24. The second sentence of section 32 of chapter 202
of the General Laws, as most recently amended by section 226 of
chapter 514 of the acts of 1978, is hereby further amended by
inserting after the word “appointed” a comma and the words;
-that the executor or administrator has filed in the probate court
a certificate of the commissioner of revenue showing either that the
amount of tax under chapter sixty-five C has been paid, that
payment thereof has been secured as provided in section ten of said
chapter, or that no tax is due.

1
SECTION 25. Sections two, eight, nine, ten, eleven, twelve,
2 thirteen, fifteen, nineteen and twenty-one of this act shall apply to
3 estates of decedents dying on or after January first, nineteen
4 hundred and eighty-six, provided, however, that subsection (b) of
5 section five of chapter sixty-five C of the General Laws, as inserted
6 by section twenty-one of this act, shall take effect upon the effective
7 date ot this act. Section seven of this act shall apply with respect to
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8 property or interests therein which become possessory on or after
9 the effective date of this act without regard to the date of death of
10 the decedent who created the interest. The remaining sections of
11 this act shall take effect upon the effective date of this act.
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