
SENATE No. 409

Commonwealth of MassachTo the Honorable the Sc

The Justices o£ the Supreme Judicial Court respectfully
submit these answers to the questions set forth in the order
of April 6, 1921, copv whereof is hereto annexed

The general purpose o: the pending bill, with reference tc
which the questions are put, is fairly stated in its title to b

To promote the Conservation, Development and Utilization
f the Water Resources within the Commonwealth.” The

means by which that general purpose Is to be effectuated in
any particular instance is, as set forth in the bill, the organi-
zation of a corporation, by three or more owners or lessees
of a water mill or dam upon any river or waterway within
the Commonwealth, for the acquisition, construction and
operation of storage reservoirs on such river or waterway in
order to regulate its flow and increase its usefulness. All
such owners or lessees are permitted although not required
to become incorporators, stockholders are confined to such
owners and lessees, and shares of stock can be transferred
only to successors in title to the water privileges of incor-
porators. Plans for acquirir
together with estimates of cc

' and constructing reservoir
t and other financial and ei

gineering data must be submitted to the department of public
works, which shall consider the project in relation to the
public interests and the interests of shareholders. It is only
when approved by the department that the project may gc
forward. The taking of property by eminent domain by
such corporation for the construction of a storage reservoir
may be authorized by the department of public works, and
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manifestly is within the intendment of the bill. Operation
of the reservoirs is required so as to maintain as nearly as is
practicable a uniform flow of the stream for the greatest
common advantage of the owners of water mills or dams
thereon. Authority is conferred upon such corporations to
make agreements as to tolls with the owners of water mills
or dams on such stream and to lease or make other disposi-
tion of the water power developed by any reservoir dam sub-
ject to the approval of the department. Theright is reserved
to the Commonwealth to take or to purchase, after ten years
from the incorporation, all or any part of the corporate prop-
erty at a fair valuation. Such corporation may not engage
in the generation of electricity and most of its important
functions are subject to the control or supervision of the
department of public works. There are in the bill other pro-
visions ancillary to its main features, which need not be
recited in detail.

It seems clear from this outline of the provisions of the
bill that its main design is to benefit those, so far as they
choose to avail themselves of the facilities thereby afforded,
who may be or who may hereafter become owners or lessees
of dams and mills operated in whole or in part by water
power within the Commonwealth, and those who may be
able to make profitable use of water power generated from
the reservoirs acquired or built by corporations organized
under the act. These benefits are to be conferred by the
purchase of existing or the construction of new reservoirs
for the impounding of flood or other water not producing
power directed to industrial uses, so that it may be released
during times of low water and thus the flow of the stream
at all seasons be equalized and stabilized. The power of
eminent domain may be exercised for the construction of
reservoirs for this purpose.

The bill apparently is framed in execution of power
rented by Article XLIX of the Amendments to the Con-
stitution ratified and adopted by the people on November
5, 1918. That Article so far as material to the present
inquiry declares that “The conservation, development and
utilization of the .

.
. water .

. . resources” of the Com-
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monwealth are “public u and confers upon the General
Court “power to provide for the taking, upon payment of
just compensation therefor, of lands and easements or
interests therein, including water and mineral rights, for
the purpose of securing and promoting the proper con-
servation, development, utilization and control thereof and
to enact legislation necessary or expedient therefor.” That
Article establishes a principle
interpreted in harmony with
stitution so as to make the
government. It must also be

of government. It must be
the other parts of the Con-
whole a consistent frame of
given such scope as to render

it practically workable toward the accomplishment of those
objects to which it appears to be directed. According to its
terms, the property rights of the individual must yield
under the mandate of the General Court to the enterprise
of those interested in the development of water resources.
The people have declared the conservation, development,
utilization and control of water resources to be a public
use to which all private uses must bend. The adoption of
rational means for the furtherance of this end rests with
the General Court.

It is apparent from the debates in the convention which
proposed the Amendment, that one of its aims was to set at
rest the question whether the construction of dams for the
development of water power for the advantage of privately
owned water mills could be regarded as a public use. What-
ever may have been the law concerning that subject hitherto,
the Amendment in unequivocal phrase makes that now a
public use. It is unnecessary to review the history of our
statutes and decisions concerning the mill acts and similar
statutes to determine the state of constitutional law apart
from the Amendment. The w
respect are not open to doubt

irds of the Amendment in this

the convention proposed and
d the Forty-ninth Amendment
affairs of mankind and not as

It must be presumed that
the people approved and ratifu
with reference to the practical
a mere theoretical announcement. The development and
utilization of water for power imports of necessity that water
shall be impounded and suffered to flow, with considerable
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regularity, under au adequate head, upon a water wheel.
The science of hydraulics imposes imperative limitations as
to the place and amount of power to be developed from any
watershed or on any stream within the Commonwealth.
Participation in the benefits of such development is inevi-
tably restricted to comparatively few, by the laws of nature
concerning water power as at present understood. The de-
velopment of water power always has been recognized as
having peculiar features and limitations. The water course
as it flows from its source to the sea affords opportunities for
harnessing its current to the uses of man at every fall
economically capable of being utilized by the erection of a
dam. At every such fall a new potentiality arises for the
production of power. The force of the water may be put to
work again and again. The conservation of water as a
natural resource must be inferred to have been declared in
the Amendment to be a public use with reference to the in-
dustrial situation existing in the Commonwealth at the time
of its adoption and ratification as well as to that of the
future. It is common knowledge that a large part of the
head and fall on many streams in the Commonwealth is
already put to use in driving the machinery of mills highly
diversified in variety of product. If storage reservoirs are to
be built on the upper reaches of such streams, the practicable
employment of the water thus stored is by increasing the
energy already developed by the appliances at such existing
mills. This situation implies that the general public except
as represented by the owners of such mills cannot share in
the benefits of such new utilization of water resources.

A rational inference from the words of the Amendment and
the debate concerning it in the convention is that it is based
on the thought that the economic value of the unused Massa-
chusetts water power, limited as it is in quantity and ease of
employment, cannot be realized without the interposition of
some form of governmental aid and that the general welfare
thus to be subserved is paramount to any private interest.
It is a general principle of constitutional law that ordinarily
private property can be taken only for a governmental use,

the enjoyment and advantage of which is open on equal
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1
terms to the public. This is true as to water, light, trans-
portation companies and other corporations privately owned
but affected with a public interest and ordinarily given the
right to exercise eminent domain. Public use implies public
service. There must be a direct and immediate relation
between the appropriation of private property and the public
enjoyment. The circumstances may be such that only a
small portion of the inhabitants may participate in the bene-
fits of the enterprise. But the use or service must be of such
character that in its essence it affects them as a community

:1 not merely as individuals. Lowell v. Boston, 111 Ma
454, 470. Opinions of Justices, 205 Mass. 607; 211 Mass.
624. Salisbury Land & Improvement Co. v. Commonwealth,
215 Mass. 371. Riverbank Improvement Co. v. Chadwick,
228 Mass. 242. Opinion of Justices, 118 Maine, 503, 514,
515. See Budd v. New York, 143 U. S. 517, 549. As to
water power the Amendment has created an exception for the
accomplishment of what is regarded as a public advantage
not otherwise susceptible of being achieved even though the
public has no direct use from the property taken. The
general public cannot share in the use of water power develop-
ment in the sense in which they share in the use of streets,
ways, water supply, police and fire protection, railroads,
harbor improvements and other functions of government as
commonly understood. The public can enjoy water power
development only through the general enlargement of man-
ufacturing facilities, through the saving of labor and the
conservation of coal and other fuels, and in other kindred
ways. The people by the Amendment have decided that
this is a public use, for which the forces of the government
may be invoked.

The provision as to damages to the private owner, whose
land may be taken from him, provided in section 7 of the
bill, is constitutional. Old Colony Railroad v. Framingham
Water Co. 153 Mass. 561. Whitman v. Nantucket, 169
Mass. 147. So far as concerns property or rights not taken
but damaged by operations under the bill, the provisions of
section 7 in conjunction with those of section 9 are not as
clear and certain in their terms as might be desired. It is
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difficult in advance to foresee all the kinds of injury which
may he brought under the bill. But we incline to say that
in this respect the hill is not invalid. Saltonstall ». New
York Central Railroad, 237 Mass. 000. (130 N. E. 185.)

The bill in several sections refers to statutes which have
been repealed by chapter 282 of the General Laws because
embodied in that compilation. This point as bearing on the
constitutionality of the bill is not considered, because we
assume that if the bill is enacted it previously will be per-
fected in these particulars.

We have not been able to perceive in the time at our dis-
posal that any essential part of the bill violates any provi-
sion of the Constitution of this Commonwealth.

We are of opinion that the bill will not be held by the
Supreme Court of the United States to contravene any pro-
vision of the federal Constitution. There are expressions in
some judgments of that court which standing alone might
well be thought to be incompatible with the constitutionality
of the bill. For example, it was said in Kaukauma AYater
Power Co. v. Green Bay & Mississippi Canal Co. 142 U. S.
254, at 273, that “it is probably true that it is beyond the
competency of the State to appropriate to itself the property
of individuals for the sole purpose of creating a water power
to be leased for manufacturing purposes. This would be a
case of taking the property of one man for the benefit of
another, which is not a constitutional exercise of the right of
eminent domain.” It also has been stated: “It is funda-
mental in American jurisprudence that private property can-
not be taken by the government, national or state, except
for purposes which are of a public character, although such
taking be accompanied by compensation to the owner. That
principle, this court has said, grows out of the essential na-
ture of all free governments.” Madisonville Traction Co.
v. Saint Bernard Mining Co. 196 U. S. 239, 251. Similar
statements are to be found in Missouri Pacific Railway v.
Nebraska, 164 U. S. 403, and Hairston v. Danville &

Western Railway, 208 U. S. 598, 606. See also Opinion
of Justices, 118 Maine, 503; Helena Power Transmission
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Co. v. Spratt, 35 Mont. 108; Lucas v. Ashland Light, Mill
& Power Co. 92 Neb. 550. Minnesota Canal & Power Co.
v. Koochiching Co. 97 Minn. 429,

On the other hand, in numerous states the taking of
private property by eminent domain under the mill acts has
been held to be a public use apart from any such constitu-
tional provision as is found in Article XLIX of the Amend-
ments. Brown v. Gerald, 100 Maine, 351. Connecticut
College v. Calvert, 87 Conn. 421. Rockingham County Light
& Power Co. v. Hobbs, 72 N. H. 531. Raystown Water
Power Co. v. Brumbaugh, 246 Pa. St. 225. Burnham v.
Thompson, 35 lowa, 421. Sexauer v. Star Milling Co. 173
Ind. 342. Scudder v. Trenton Delaware Falls Co. 1 N. J.
Eq. 694. Harding v. Funk, 8 Kan. 315. Miller v. Troost, 14
Minn. 365. Johnson v. Centerville Milling Co. 37 S. D. 1.
Fisher v. Horicon Iron & Manufacturing Co. 10 Wis. 351
There are intimations to the same effect in some of our
earlier decisions. See, for a review of them, Lowell v. Boston,
111 Mass. 454, 464-467. Turner v. Nye, 154 Mass. 579.
Otis Co. v. Ludlow Manufacturing Co. 186 Mass. 89. Dun-
can v. New England Power Co. 225 Mass. 155. In Holyoke

Co. v. Lyman, 15 Wall. 500, it was said at 522-3 by way of
argument, “the enterprise of erecting a dam to create power
to operate mills is so far public in its nature that it is com-
petent for the legislature to exercise the power of eminent
domain to accomplish the purpose, if suitable provision is
made to compensate the owners of the property or rights
condemned under that pov
Amoskeag Manufacturing Co.

er.” See, however, Head
113 U. S. 9, 21.
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200 U. S. 527. O’Neill v. Learner, 239 U. S. 244, 253. Houck
v. Little River Drainage District, 239 U. S. 254. Mt. Ver-
non-Woodberry Cotton Duck Co. v. Alabama Interstate
Power Co. 240 U. S. 30. Jones v. Portland, 245 LT . S. 217.
Green v. Frazier, 253 U. S. 233. Walls v. Midland Carbon
Co. 254 U. S. (41 Sup. Ct. Rep. 118). Block v. Hirsh,
decided by the L Tnited States Supreme Court on April
18, 1921. Under all these circumstances, in the light of the
decisions just cited, we are of opinion that the Supreme
Court of the United States would be likely to uphold the bill
if enacted into law as not violative of any provision of the
Constitution of the United States.

Therefore, confining ourselves strictly to the proposed bill,
we answer questions one and two in the affirmative, and ques-
tions three and four in the negative.

ARTHUR P. RUGG.
HENRY K BRALEY.
CHARLES A. DeCOURCY.
JOHN C. CROSBY.
EDWARD P. PIERCE.
JAMES B. CARROLL.
CHARLES F. JENNEY.
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Senate
Whereas, There is pending before the General Court a bill

printed as House, No. 762, entitled “An Act to promote the
conservation, development and utilization of the water
resources within the Commonwealth”, and

Whereas, Grave doubt exists as to the constitutionality of
the said bill if enacted into law; therefore be it

Ordered, That the Senate require the opinions of the
Justices of the Supreme Judicial Court on the following
important questions of law:

(1) Are the uses for which property may be taken by
eminent domain under the provisions of said bill public uses
within the meaning of the Constitution of the Common-
wealth?

(2) Having authorized the taking of property by eminent
domain, as provided in said bill, is it constitutionally com-
petent for the General Court to restrict the participation in
the benefits to be derived from such taking to particular
persons or corporations?

(3) Is it constitutionally essential that where property is
taken for a public use by eminent domain proceedings, the
public generally, without discrimination, shall be entitled to
participate in the benefits to be derived from such taking?

(4) If enacted into law, would said bill be in any respect
unconstitutional?

HENRY D. COOLIDGE

C&c Commontuealtf) of Q^assacJnisctts.

Cleric.








