
SENATE No. 450
Cfje Commontoealtt) of agassacljusetts.

D e pa r t m en t  o p  t h e  Atto r n ey  G en er a l  
B o sto n , May 23, 1921.

Hon. F ranU G . A llen , P̂resident of the Senate.
D ear Si r : — You have submitted for my consideration 

House Bill Xo. 1612, entitled “An Act to carry into effect, 
so far as the Commonwealth of Massachusetts is concerned, 
the Eighteenth Amendment to the Constitution of the 
United States.” You direct my attention to fifteen pro
visions of the bill which make the operation of the proposed 
law depend upon the laws of the United States and the 
regulations made thereunder. These provisions are, broadly 
speaking, of two kinds: first, those which in effect incor
porate into the present bill “ the laws of the United States 
and the regulations made thereunder” ; second, those which 
require the possession of the permit required by those laws 
and regulations as a condition precedent to some act other
wise prohibited. You inquire, in each instance, whether the 
provision in question is “ an unconstitutional delegation b\ 
the General Court to the Congress of the United States of 
the power of the General Court to make laws for this ( om- 
monwealth.” In view of the importance and delicacy of 
the subject and the number and scope of your inquiries, I 
shall consider, first, what constitutes an unconstitutional 
delegation of the power to enact laws; second, the effect of 
the provisions of the proposed bill to which you call my 
attention.I rphe power to enact laws is a prerogative of sovereignty. 
It is vested in the people of Massachusetts except in so far
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as it has been surrendered or limited by the Constitution of 
the United States. By the Constitution of Massachusetts 
the people have delegated a portion of this power to the 
General Court. They have prescribed therein the manner in 
which the authority so delegated may be exerted. No bill 
can become a law unless it has been duly enacted by both 
branches of the Legislature and been either approved by the 
Governor or passed over his veto. There is no substitute for 
this procedure except enactment under the initiative pro
visions of the Forty-Eighth Amendment. Thus the power 
of the General Court to make laws differs fundamentally 
from that possessed by the people. The power of the people 
is inherent in them and may be delegated by them upon such 
terms as they may from time to time see fit to fix; the 
powers of the General Court are derived from the people, 
have been limited by the people and can be exerted only in 
the manner prescribed by the people.

The General Court cannot delegate its power to make laws. 
No other body can exercise the power in the manner pre
scribed by the Constitution. This of itself is sufficient to 
preclude delegation. • Yet the people have added to this 
inherent limitation upon the power, the express prohibition 
contained in art. XXX of the Bill of Rights. In Boston v. 
Chelsea, 212 Mass. 127, the court, in holding that the 
Legislature could not delegate to a commission appointed 
by the court power to ascertain and prescribe to what extent 
(if any) the expense of the county of Suffolk should be 
borne by Chelsea and Winthrop said:

“ Article 30 of the.Declaration of Rights of our Constitution provides 
that ‘In the government of this Commonwealth, the legislative depart
ment shall never exercise the executive and judicial powers, or either of 
them: the executive shall never exercise the legislative and judicial 
powers, or either of them: the judicial shall never exercise the legis
lative and executive powers, or either of them: to the end it may be a 
government of laws and not of men.’ I t  has been decided many times 
that the Legislature cannot delegate the power to make laws conferred 
upon it by a constitution sharply separating the three departments of 
government. Wyeth v. Cambridge Board of Health, 200 Mass. 474, 
481. Commonwealth v. Maletsky, 203 Mass. 241, 247. Brodbine v. 
Revere. 182 Mass. 598, 600. Opinion of the Justices, 160 Mass. 5S6.
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Stone v. Charlestown, 114 Mass. 214, 220. When the attempt is to 
confer the power to make laws upon one of the other two departments 
of government, there is encountered the double prohibition of the 
Constitution against delegation of the law-making powers by the legis
lative and against the exercise of that power by the co-ordinate depart
ment. It applies as strongly to the one as to the other. I t is operative 
in-equal degree upon the judicial and upon the other two departments 
of government. Case of Supervisors of Election, 114 Mass. 247. The 
question is whether resolves of 1910, c. 109, as amended by c. 482 of the 
Acts of 1911, violates this article of the Constitution by imposing a 
law-making power upon the judicial department.”

So also the Legislature, unless authorized by a constitutional 
provision for a referendum, cannot draft a general law and 
leave the enactment of it to the people at the polls. Opinion 
of the Justices, 160 Mass. 586; Barto v. Himrod, 8 N. Y. 
483. Other instances might be given but these suffice. The 
manner in which the Legislature must exert its delegated 
power to make laws, the express prohibition of art. XXX of 
the Bill of Rights, and settled authority, all forbid the 
Legislature to delegate its authority to enact laics. Attorney 
General v. Old Colony R.R., 160 Mass. 62, 92; Brodbine 
v. Revere, 182 Mass. 598, 600; Graham v. Roberts, 200 
Mass. 152, 158; Wyeth v. Cambridge Board of Health, 200 
Mass. 474, 481. See also Dinan v. Swig, 226 Mass. 516.

There are seeming exceptions to the general rule that the 
Legislature cannot delegate legislative power, which, upon 
examination, prove not to be exceptions at all. The first 
of these seeming exceptions relates to the powers of local 
self-government which may be possessed by or conferred 
upon counties, cities, towns and other municipal corpora
tions. The Colonists brought with them from England the 
conception of local self-government. The settlement and 
organization of towns preceded any general colonial govern
ment. Many towns (now cities) are far older than the 
Constitution. Legislation in towns, by by-laws, has been a 
part of the law of Massachusetts from the earliest times. 
Graham v. Roberts, 200 Mass. 152, 158; Dewey v. Richard
son, 206 Mass. 430, 433; Stoutenburgh v. Hennick, 129 
U. S. 141, 147- The continued existence of counties and 
towns was expressly recognized by the Constitution at the
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time of its adoption and has continued ever since. Mass. 
Const, pt. 2d, c. I, arts. I and II; Amend. II.

The authority of towns and other municipal corporations to 
regulate local matters by local ordinances or by-laws was not 
destroyed by the adoption of the Constitution but become 
subject to the legislative power conferred upon the General 
Court. The Legislature may, subject to constitutional limi
tations, enlarge or diminish the authority of any city or 
town to regulate matters of local concern by reasonable 
ordinances, regulations or by-laws applicable only within its 
corporate limits. Opinion of the Justices, 234 Mass. 597, 
603; Commonwealth v. Theberge, 231 Mass. 386, 389; Com
monwealth v. Slocum, 230 Mass. 180, 190; Commonwealth 
v. Fox, 218 Mass. 386, 389; Opinion of the Justices, 206 
Mass. 625, 629; Commonwealth v. Kingsbury, 199 Mass. 
542, 546; Brodbine v. Revere, 182 Mass. 598, 600; Com
monwealth v. Plaisted, 148 Mass. 375, 382; Bradley v. 
Richmond, 22/ L. S. 47/. So also the Legislature may 
prescribe some administrative purpose and direct the muni
cipality to put that purpose into local effect, such as, for 
example, the division of the city into wards, Fitzgerald v. 
Boston, 220 Mass. 503; or the ascertainment of the districts 
to which certain limitations upon the height of buildings shall 
apply. Welch v. Swasey, 193 Mass. 364, 375; 214 U. S. 91. 
But all these instances are matters of local administration 
which differ widely in degree, and perhaps in kind, from any 
delegation of power to enact general laws applicable through
out the Commonwealth.

The second seeming exception relates to the extent of ad
ministrative power which may be conferred upon the execu
tive, or some administrative official, board or commission in 
order to execute a given law. Laws do not execute them
selves. They require human action to put them into effect. 
The effective administration of laws may, and often does, 
require a considerable measure of administrative or execu
tive discretion in order to fit the law to varying states of 
fact which cannot be foreseen and prescribed for specifically 
in advance. The executive is one of the three co-ordinate 
departments of the government. The prohibition upon dele-



1921.] SENATE — No. 450. 5
gating power to make laws does not prevent or prohibit a 
grant of administrative discretion appropriate to the execu
tion of an otherwise valid law. Such a grant of adminis
trative discretion may include authority to prescribe admin
istrative regulations which are subordinate to and in execu
tion of the law itself and are appropriate to carry it into 
effect. Such grants of administrative discretion to make 

x  appropriate executive regulations have frequently been made 
and upheld upon the ground that they do not confer legis
lative power. Brown v. Boston & Maine R. R., 233 Mass. 
502, 510 (Public Service Commission); Holcombe v. Creamer, 
231 Mass. 99, 111 (Minimum Wage Commission); Com
monwealth v. Hyde, 230 Mass. 6 (State Board of Health); 
Codman v. Crocker, 203 Mass. 146, 154 (Boston Transit 
Commission); Opinion of the Justices, 138 Mass. 601, 603 
(Civil Service Commission); Martin v. Witherspoon, 135 
Mass. 175, 178 (Governor and Council); Mutual Film 
Corp. v. Industrial Commission, 236 U. S. 230 (moving 
picture censorship); Red C. Oil Mfg. Co. *. North Carolina 
Board of Agriculture, 222 U. S. 380 (tests for illuminating 
oil). But it is equally well settled that such administrative 
rulings or regulations cannot alter or add to or detract from 
the law itself. Wyeth v. Cambridge Board of Health, 200 
Mass. 474, 481; Commonwealth v. Maletsky, 203 Mass. 
241, 246; Goldstein v. Conner, 212 Mass. 57, 59; United 
States v. Standard Brewing Co., 251 U. S. 210, 220; Waite 
v. Macy, 246 U. S. 606; United States v. George, 228 U. S. 
14, 20; United States v. United Verde Copper Co., 196 
P- S. 207, 215. In Field v. Clark, 143 U. S. 649, 692, 693, 
the distinction between executive discretion and legislative 
power is clearly defined as follows:

The true distinction’, as Judge Ranney, speaking for the Supreme 
Court of Ohio, has well said, ‘is between the delegation of power to make 
the law, which necessarily involves a discretion as to what it shall be, 
and conferring authority or discretion as to its execution, to be exer
cised under and in pursuance of the law. The first cannot be done; to 
the latter no valid objection can be made. Cincinnati, Wilmington &c 
Railroad v. Commissioners, 1 Ohio St. 88.’ ”
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A third seeming exception relates to contingent legisla

tion. The General Court may enact a law to take effect 
upon the happening of a subsequent event. Opinion of the 
Justices, 160 Mass. 586, 591. A typical example is a general 
law which shall apply to those cities or towns which accept 
its provisions. Wales v. Belcher, 3 Pick. 508; Stone v. 
Charlestown, 114 Mass. 214; Lynn v. County Commis
sioners, 148 Mass. 148, 151; Graham v. Roberts, 200 Mass. 
152, 156. In this class, also, fall statutes authorizing each 
locality to determine whether it will permit the sale of in
toxicating liquor within its limits. Commonwealth v. 
Bennett, 108 Mass. 26, 29; Commonwealth v. Blackington, 
24 Pick. 352; 7 Dane Abr. 43, 48. Another example is 
reciprocal legislation which makes the terms upon which a 
privilege or exemption is granted to the corporations or 
inhabitants of another state, depend upon the terms 
exacted by that state for the grant of a similar exemption 
to our own corporations or citizens. Bliss v. Bliss, 221 Mass. 
201, 211; People v. Eire Association, 92 N. Y. 311. In such 
a case the effect accorded to the provisions of the foreign 
law is not in principle dissimilar from the effect accorded to 
executive regulations made by some administrative body 
under a domestic law, which ascertain and make certain 
some contingency upon which the execution of the law de
pends. On the other hand, the principle that contingent 
legislation is permissible cannot be pressed too far. The 
Legislature, unless authorized by the Constitution, cannot 
make the enactment of a general law, drafted by it, depend 
upon the result of a state-wide referendum. Opinion of the 
Justices, 160 Mass. 586; Barto v. Himrod, 8 N. Y. 483. 
Again the distinction seems to lie between that which in 
effect enacts a law, and that which pertains to the execution 
of a law already enacted.

Even though the Constitution of the United States con
tains no provision similar to art. XXX of the Bill of Rights, 
similar principles apply. It is equally well settled that Con
gress cannot delegate its power to enact general laws for the 
United States. Knickerbocker Ice Co. v. Stewart, 253 U. S. 
149, 164; Interstate Commerce Commission v. Goodrich
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Transit Co., 224 U. S. 194, 214; Field v. Clark, 143 U. S. 
649, 692, 693; in re Rahrer, 140 U. S. 540, 560; Wayman 
v. Southard, 10 Wheat. 1, 42. But Congress may confer 
upon the territories, upon the District of Columbia, and 
upon the local government of the Philippines, power to 
enact local laws and regulations applicable within their 
respective territorial boundaries. Maynard v. Hill, 125 
U. S. 190; Stoutenburgh v. Hennick, 129 U. S. 141; Dorr v. 
United States, 195 U. S. 138.

Upon the same principle Congress, where uniform applica
tion of a general law is not required, may make the local 
application of the Federal law depend upon the law of the 
state in question. Thus Congress may provide that the rules 
of practice in the several Federal courts shall conform as 
nearly as may be to the practice of the state in which the 
court sits, Wayman v. Southard, 10 Wheat. 1; United States 
v. Jones, 109 U. S. 513; that interstate shipments of 
liquor shall become subject to the police power of the receiv
ing state to the same extent as if produced there, in re 
Rahrer, 140 U. S. 545; that liquor shall not be shipped into 
a state which prohibits its use and sale, Clark Distilling Co. 
v. Western Md. Ry. Co., 242 U. S. 311; that mining claims 
may be located upon the public lands within a state in the 
manner prescribed by local law, Butte City Water Co. v. 
Baker, 196 U. S. 119; Jackson v. Roby, 109 l . S. 440, 441; 
that the provisions of local law as to exemptions, dower and 
priority of payment shall apply in bankruptcy proceedings, 
Hanover National Bank v. Moyses, 186 U. S. 181; that 
offences committed in dockyards and other places ceded to 
the United States, and not otherwise punishable by any law 
of the United States, shall be punished according to the law 
in force at the time the Federal act was passed in the state 
where such place is situated, Franklin v. United States, 216 
U. S. 559, 568; United States v. Paul, 6 Pet. 141; that 
offences against the local election law, committed at a h ed- 
eral election within the state, shall be punished in the 
manner prescribed by the Federal act, ex parte Siebold, 100 
TT S. 471, 388; that local pilots shall be governed by the 
local law, Cooley v. Board of Wardens, 12 How. 299; and
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that national banks may be authorized to act as executor or 
trustee if local banks may be similarly authorized by local 
law, First National Bank v. Fellowes, 244 U. S. 416, 428. 
But all these cases appear to rest upon the principle that 
while the power of Congress is paramount and may be so 
exerted as to supersede state law, Congress is not required so 
to exert it where a uniformity of application of the law is not 
required, but may instead give to the local law a local appli
cation not unlike the rules and regulations which a munici
pality may be authorized to make for the government of 
matters of local concern. On the other hand, if the subject 
be a matter which requires general and uniform regulation, 
it is beyond the power of Congress to give to the laws of the 
several states the effect of municipal ordinances applicable 
within their respective boundaries. Knickerbocker Ice Co. 
v. Stewart, 253 U. S. 149.

It is equally clearly settled that while Congress cannot 
delegate to the executive any power to enact laws, it may 
confer a broad executive discretion as to the manner in which 
a law enacted by Congress shall be carried into effect, which 
executive discretion may include incidental power to make 
subsidiary regulations. Buttfield v. Stranahan, 192 U. S. 
470; Interstate Commerce Commission v. Goodrich Transit 
Co., 224 U. S. 194; Interstate Commerce Commission v. 
Houston, 234 U. S. 342; First National Bank v. Fellowes, 
244 U. S. 416; United States v. Grimaud, 220 U. S. 506; 
Monongahela Bridge Co. v. United States, 216 U. S. 177; 
re Kolloek, 165 U. S. 126; Field v. Clark, 143 U. S. 649. 
The distinction between a grant of incidental executive 
power to make regulations for the enforcement of an existing 
law and a delegation of power to make the law itself has been 
stated in the previous quotation from Field v. Clark, supra; 
see also Buttfield v. Stranahan, 192 U. S. 470, 496. It 
follows that whether the power to enact House Bill No. 
1612 be rested upon the police power of the state, or upon 
the “concurrent power” conferred by the Eighteenth 
Amendment, or upon both together, the question as to what 
constitutes an unconstitutional delegation of the power to 
enact laws is tested by similar principles.



1921.] SENATE — No. 450. 9
II. Section 1 of the proposed law in substance defines 

‘‘intoxicating liquor” so as to include any liquids or com
pounds “ containing one half of one per centum or more of 
alcohol by volume which are fit for use for beverage pur
poses” ; excludes from that definition certain liquids which 
contain less than that percentage of alcohol if they “ are 
made as prescribed by the laws of the United States and the 
regulations made thereunder”, and further provides by 
section 1 (b):

“(b) Notwithstanding the provisions of this section the word ‘liquor’ 
or the phrase ‘intoxicating liquor’, for the purpose of this chapter shall 
have the meaning defined from time to time by the congress of the 
United States for the purpose of enforcing the provisions of the eight
eenth amendment to the constitution of the United States.”

In my opinion this makes the definition of intoxicating 
liquor which Congress may from time to time adopt para
mount to the definition contained in the bill. If this be so, 
this section is in effect made subject to alteration, amend
ment or repeal by Congress at pleasure. Such a grant of 
power to Congress seems necessarily to include a grant of 
discretion to Congress to determine what the law of Massa
chusetts shall be. In my opinion it cannot be brought within 
the seeming exception to the general rule which permits the 
Legislature to delegate to cities and towns power to make 
local rules or ordinances subject to the law which confers the 
power. Congress is not a municipal corporation, this law 
is of state-wide application, and Congress is invested with 
power to change the law which confers the power. In mj 
opinion, it is not within the seeming exception which au
thorizes a grant to an executive or administrative body of 
incidental discretion to make regulations for the execution of 
the law which confers the power. The Congress of the 
United States is not an administrative body of this Common- 
wealth and if it were, it could not be invested with power 
. alte;  amend or repeal the law which confers an incidental 

' vpr to make regulations for its own execution. Wyeth v. 
’pT.'.rd of Health, 200 Mass. 474, 481; Waite v. Macy, 246 
“ °as 00G. I cannot escape the belief that the Supreme
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Judicial Court would probably hold that such a provision 
is an unconstitutional delegation of the power of the General 
Court to enact laws. Boston v. Chelsea, 212 Mass. 127; 
Opinion of the Justices, 160 Mass. 586.

Section 3 permits liquor for non-beverage purposes and 
wine for sacramental purposes to be manufactured, pur
chased, delivered, possessed, etc., “but only as provided by 
the laws of the United States and the regulations made 
thereunder.” This provision seems to be equally open to the 
objections already noted in respect to delegating legislative  ̂
power to Congress, and to the further objection that in this 
case the delegation includes the Federal officials authorized 
by Congress to make regulations for the execution of the 
Federal laws upon this subject. If a delegation of legislative 
power to Congress cannot probably be supported, it seems 
even more difficult to support a similar grant to subordinate 
executive officials of another sovereignty. A change made 
by Congress has at least the sanction of legislative action, 
though probably not the sanction which our Constitution 
requires in order to make or alter our laws. But a regula
tion adopted by Federal executive officials has nothing of 
that character. It is not duly adopted by each house of our 
Legislature or subject to approval or disapproval by the 
Governor. It has no power to alter the law of the United 
States under which it is made. Waite v. Macy, 246 U. S.
606; United States v. George, 228 U. S. 14, 20; United 
States v. Verde Copper Co., 196 U. S. 207, 215. I am con
strained to believe that the Supreme Judicial Court would 
hold that the General Court cannot authorize Federal officials 
to alter our laws by regulations which cannot have that 
effect upon the Federal laws.

Section 19 provides, in substance, that a carrier shall not 
deliver liquor except to persons “who present a verified copy 
of a permit to purchase in the form required by the laws of ^ 
the Lhrited States and the regulations made thereunder.
. . In my opinion this imposes a condition upon such 
delivery, namely, the presentation of the required permit. 
Doubtless the condition cannot be satisfied except by one 
who has previously complied with the Federal law in this



1921.] SENATE — No. 450. 11

respect. But even though the Federal law may alter from 
time to time, compliance therewith by the consignee in
volves no change in the provisions of the law of Massa
chusetts. In my opinion this provision is not open to ob
jection upon the ground that it involves an unconstitutional 
delegation of legislative power.

Applying these principles to your questions specifically, 
my answer must necessarily be “Yes” to questions 1, 2, 4, 
6, 7, 9, 13 and 15, upon the ground that each makes the pro
visions of the proposed law change automatically to coincide 
with the future laws enacted from time to time by Congress, 
or with such laws and the regulations made thereunder. On 
the other hand, my answer is “No” to questions 5, 10, 11, 
12 and 14, upon the ground that these provisions simply im
pose a condition precedent to some act authorized by the 
proposed law and are not provisions of law subject to change 
by the laws of the United States and the regulations made 
thereunder. The answer to questions 3 and 8 will, in my 
opinion, depend upon whether the court should construe the 
provisions in question as conditions precedent or as provi
sions of law subject to change by the laws of the United 
States and the regulations adopted thereunder.

The primary purpose of the present bill is to enforce the 
Eighteenth Amendment. That purpose could not, in my 
opinion, be attained by a law which automatically amends 
itself to conform to future Federal legislation, even if such a 
law were constitutional. Both our own and the Federal 
Constitution prohibit the enactment of ex post facto laws, 
that is, laws which punish an act done before the law takes 
effect or which increase the punishment prescribed for a 
crime already committed. Bill of Rights, art. XXIV; U. S. 
Const., art. I, § 9. When a law is amended the amendment 
replaces the prior enactment, which ceases to operate unless 
expressly continued in force with respect to acts done while it 
was in effect. If the proposed bill were constitutional, it might 
well be that before the criminal act could be punished the 
law would have automatically amended itself, thus destroy
ing the law under which that act could be punished and 
replacing it with a law under which no punishment could be
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inflicted. Such a statute is, in my opinion, ill adapted to 
enforce the Eighteenth Amendment.

Thus far I have confined myself strictly to the questions 
propounded, namely, whether the bill in its present form 
would be unconstitutional on the ground that it improperly 
delegates the poxver of the General Court to enact laics for this 
Commonwealth. In my opinion, the objections to the present 
bill may readily be removed by amendment. There can be 
no doubt that the Legislature has power to enact appropriate 
legislation to enforce the Eighteenth Amendment. Common
wealth v. Nickerson, 236 Mass. 281. It may, if it sees fit, 
enact a law substantially similar to the Volstead Act. 41 
Stat. 305. It might, if it sees fit, borrow the language of 
any regulations adopted thereunder, assuming of course that 
no provision of the State or Federal Constitution is thereby 
violated. It may from time to time adopt such amend
ments of the '\ olstead Act as may be hereafter made bv 
Congress, provided those amendments are themselves con
stitutional. What it cannot do, in my opinion, is to enact 
a law which, without further action of the Legislature, will 
automatically amend itself so as to conform to subsequent 
legislation of the United States. Such a law not only sub
stitutes the discretion of Congress and of the President for 
the discretion of our own Legislature and of our own 
Governor, which our own Constitution requires, but also 
may well prove ineffective as ex post facto legislation. Both 
objections, in my opinion, would cease to apply if the pro
visions for automatic amendment be eliminated from the 
present bill.

Yours very truly,
J. WESTON ALLEN,

Attorney General.


