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Department of Public Utilities,
State House, Boston 33, October 31, 1950.

To the Honorable Senate and House of Representative

In accordance with the provisions of chapter 30, sec-
tion 33, of the General Laws as amended, I have the
honor to submit herewith that portion of the annual
report of the Department of Public Utilities which con-
tains recommendations for legislative action, together
with drafts of bills embodying the legislation recom-
mended. These bills have been submitted to Counsel
for the Senate and Counsel for the House of Representa-
tives for advice and assistance as to form thereof.

Very truly yours,

THOMAS A. FLAHERTY.

Che Commontoealth of Massachusetts

Chairman
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1. An Act providing for Appeals from Decision,
Order or Ruling of Commission; Enforce-
ment of Orders.

The Department respectfully recommends the enact-
ment of the statute transmitted in connection with the
1950 annual report bearing the above title. A statute
identical in form with this suggestion was passed by the
House in the 1949-50 session, but was rejected in the
Senate by a tie vote.

Prior to the decision in 1949 of the Supreme Judicial
Court in the case of Lowell Gas Company v. Department
of Public Utilities, 324 Mass. 80, it had been assumed
that a decision of the Public Utilities Commission, in so
far as facts were concerned, was final, and that any
appeal from a decision of the Commission would be con-
fined to an inquiry into the lawfulness of the Commis-
sion’s order. The decision in this case, however, held
that the court has a right to review the facts as well as
the law on appeal and further could consider evidence
which was not previously presented to the Commission
for its consideration, including evidence of facts which
occurred subsequent to the hearing before the Commission.

This decision raises a serious question as to the regula-
tory power of the Commission over public service com-
panies under the jurisdiction of the Department. If the
effect of the holdings in this case are applied to all appeals
from the Commission, utility companies dissatisfied with
the findings of the Commission would secure a trial de
novo on the facts, and would be allowed to introduce
evidence on appeal which was not before the Commis-
sion for its consideration. This practice would relegate
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the functions of the Commission to a mere testing ground
for the legality or illegality of proposals by these com-
panies.

The enactment of this legislation would be in line with
the accepted procedure of similar regulatory bodies in
other jurisdictions. It makes provision for remand to
the Commission in the event that additional evidence is
sought to be introduced, and will allow the Commission
to reconsider its decision, order or ruling in the light of
the new evidence. The changes proposed would reaffirm
the jurisdiction of the Commission in accordance with
what we conceive to have been the original intention of
the General Court.

2. An Act requiring the Approval of the Depart-
ment on Contracts for the Purchase of Gas
by the Boston Consolidated Gas Company.

A recommendation was included in the annual report
for 1950 for amendment of the statute governing the
operations of the Boston Consolidated Gas Company.
This proposal became a part of House Resolve 2606,
which was referred to Joint Rules and on which no fur-
ther action was taken. There was no emergency exist-
ing in the last session which required immediate action,
since it was apparent that natural gas would not be avail-
able to the Boston area before 1951. However, the pres-
ent indications are that construction of such pipe lines
may possibly be completed during the year 1951 to the
point where the existing contracts which expire on July
1, 1952, between Eastern Gas and Fuel Associates and
Boston Consolidated Gas Company, but which are sub-
ject to reopening or termination upon the availability of
natural gas, may require consideration in view of the
availability of such less expensive source of supply.
Accordingly, the recommendation contained in our prior
report is hereby renewed.

Under the provisions of chapter 417, Acts of 1903, the
Department is required annually to find, after public
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hearing, that the price to be paid for the gas to be pur-
chased by the Boston Consolidated Gas Company is less
than it would cost the said company to make its gas in
gas works of standard type, properly equipped, suitably
situated and of sufficient capacity to make all the gas
required by the whole district supplied by the said com-
pany as a condition precedent to giving its approval to
contracts entered into between the purchaser-gas com-
pany and the seller.

In order to require the Boston Consolidated Gas Com-
pany to take advantage of other methods of securing
gas with a resulting substantial saving to the consumer
public, while at the same time permitting the Depart-
ment to allow for substantial latitude in technical changes
which may be desirable in such event, it is recommended
that the limiting standards established in 1903 be re-
moved, and that the contracts in question be subject to
the untrammeled supervision of the Department.

3. An Act authorizing the Cancellation of Inac-
tive Permits held by Contract Carriers of
Property by Motor Vehicle.

By paragraph (c) of section 3 of chapter 1598, as
originally inserted by chapter 483 of the Acts of 1938,
and as subsequently amended, the Department was given
authority to cancel the certificate of any regular or irreg-
ular route common carrier of property by motor vehicle
who had failed to render service for sixty consecutive
days under his certificate. It seems desirable to extend
this power to include contract carriers as well as regular
and irregular route carriers, since no reason appears why
permits should be outstanding with reference to these
particular carriers, the powers granted under which are
not exercised. In order to accomplish this, the attached
legislation is recommended.
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4. An Act to further control the Assignment and

Transfer of Certificates, Permits or Licenses
for the Carriage of Property by Motor Ve-
hicles.

Under section 11 of chapter 1598, as amended, the
Department is given authority to permit the assignment
or transfer of certificates for the carriage of property for
hire. By chapter 449 of the Acts of 1949 similar power
to authorize transfer was given the Department in the
case of carriers of persons. In this connection, the Leg-
islature also provided that the approval of the Depart-
ment was necessary for the acquisition of the controlling
stock in a corporation which held such certificate. This
restriction was obviously necessary in order that the
Department might have the opportunity to judge as to
the fitness of the proposed operators in case of a change
in management of a corporation. Under section 11 of
chapter 1598, as inserted by chapter 483 of the Acts of
1938, and as most recently amended by chapter 616 of
the Acts of 1948, the Legislature gave the Department
similar powers in case of carriers of property by motor
vehicle for hire. However, the provisions regarding the
acquisition of the controlling stock of a corporation en-
gaged in such business were not included. In order that
the Department may pass upon the fitness of new man-
agement of a corporation in the same manner that it
now passes upon the fitness of an individual transferee,
it is recommended that the attached legislation be
enacted.

5. An Act further to regulate the Transfer of
■ Certificates issued for Certain Common Car-
riers of Passengers by Motor Vehicle.

By chapter 449 of the Acts of 1949 it was provided
that the acquisition of the controlling stock in a corpora-
tion engaged in the business of the carriage of passengers
for hire should receive the prior approval of the Depart-
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ment. Under this provision as it was enacted, it would
be possible for two persons closely allied by family ties
or by agreement each to acquire less than 50 per cent of
the voting stock of such corporation, but between them
to acquire control thereof, which transaction would not
be subject to the scrutiny of the Department. We be-
lieve this opportunity to avoid the intent of the statute
should not be present. For these reasons, it is suggested
that the proposed amendment be enacted.

The purpose of this amendment is to include among
the vehicles exempt from the requirements of special or
charter service vehicles which belong to private schools
and are owned and operated by the school authorities
themselves for the carriage of school children, even
though a charge may be made by the school authorities
in an effort to reimburse themselves for the expense in-
volved. At the present time, under the existing defini-
tion, such vehicles could be classed as being engaged in
charter or special service.

7. An Act authorizing the Department to sum-
mons Witnesses, specifying Fees in Such Case
AND PROVIDING PENALTIES FOR FAILURE TO COM-
PLY THEREWITH.

Under the existing statute no provision is made for the
issuance of subpoenas by the Department upon the in-
stance of a party to proceedings in hearings. This ques-
tion has come up from time to time, and the parties have
been relegated to their remedies under the general stat-
utes regarding subpoenas. The general statutes are not
designed to apply to administrative proceedings, and the
parties in consequence have as a practical matter been
powerless to compel the attendance of hostile witnesses.

6. An Act making Further Exemptions from the
Law relating to Charter or Special Bus
Service, so called.
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The proposed amendment is designed to authorize the
issuance of such subpoenas and to provide machinery for
their enforcement.

8. An Act to authorize the Department of Public
Utilities to establish Procedural Rules.

There is no general power given under the General
Laws for a Department to establish procedural rules.
It seems desirable for the information of persons who
wish to submit matters to the Department to have
available instructions as to the requirements of law as
well as to guide and direct them in the progress of the
hearings before the Department. In order to authorize
the Department to establish such rules, it is proposed to
amend the statute accordingly.

9. An Act relative to Chartered and Special
Buses, so called.

The present statutes permit the issuance of licenses
for chartered service to any person who is fit, willing and
able to perform such service, provided that the rendering
of such service is consistent with the public interest.
The profit from such service when performed by a car-
rier which is subject to the jurisdiction of the Depart-
ment goes into his general revenues and serves to de-
crease the pressure for increased rates for regular route
service. It therefore appears desirable from the stand-
point of the public that chartered service be confined to
regular route operators if they care to undertake this
service. This is particularly true since the equipment
used by regular route operators is usually superior to
that of carriers operating in charter service only, and is
usually more adequately insured. At the same time, li-
censes previously issued to persons who may have in-
vested money in equipment in reliance thereon should be
confirmed.

For the same reasons, it would seem desirable to con-
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fine the issuance of special service permits to regular
route carriers operating in the city or town which is the
point of origin of the proposed special trip unless they do
not care to offer such service. This has been the admin-
istrative practice of the Department under the existing
law, and it seems desirable to make this limitation effec-
tive by statute.

A bill identical with that submitted herewith was filed
as House Bill No. 1537 in the 1949-50 session, but was
not reported out of committee. The Department feels
that the effect of the proposed amendments will be in
the public interest, and recommends their adoption.


