
HOUSE .... No. 2606

REPORT OF THE COMMITTEE ON ELECTIONS
IN CONNECTION WITH THE SPECIAL
ELECTION HELD ON APRIL 3, 1951, IN THE
FIFTH NORFOLK DISTRICT FOR THE
OFFICE OF REPRESENTATIVE IN THE
GENERAL COURT.

The Committee on Elections to whom was referred the
protests of Dr. Thomas M. O’Leary of Stoughton, in
which he protests the accuracy of the returns of the
Special Election held on April 3, 1951, in the Fifth Nor-
folk District in the Office of Representative in the General
Court submits the following report.

The protest, House No. 2494, is as follows:

PROTEST OF DR. THOMAS M. O’LEARY RELATIVE
TO THE ACCURACY OF THE RETURNS OF THE
SPECIAL ELECTION IN THE FIFTH NORFOLK
REPRESENTATIVE DISTRICT ON APRIL 3, 1951.

Apkil 25, 1951.

C&e CommcmtoealtJ) of Massachusetts

To His Excellency the Governor, and to the Honorable Council of the
Commonwealth of Massachusetts.

Respectfully represents Dr. Thomas M. O’Leary of Stough-
ton, Massachusetts, that he was the Democratic nominee for
Representative from the Fifth Norfolk District in the special
election which was held on Tuesday, April 3, 1951.

That in the special election held on April 3, 1951, only two
names appeared upon the entire ballot, Arthur E. Dykeman,
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Republican, and Thomas M. O’Leary, Democrat, both of
Stoughton.

That in spite of the lack of necessity for counting ballots
during voting hours, due to the fact that only one cross was to
be counted on each ballot, nevertheless, the ballots were counted
during voting hours in all the three towns which make up the
Fifth Norfolk District, namely, Avon, Stoughton and Sharon.

That information forbidden under our statutes, as to the
progress of the vote and as to the actual count of the ballots
and the relative standing of the two candidates was available
throughout the count in both Stoughton and Sharon. The law
relative to the secrecy of the count was violated constantly, to
the great political detriment of Thomas M. O’Leary.

That the use of this illegally obtained information in Stough-
ton and Sharon, particularly, enabled his opposition to realize
that Thomas M. O’Leary was carrying Stoughton by over two
hundred votes.

That improper counting practices were employed in Sharon
and that almost half of the entire Sharon vote was put through
in the hours between 6.00 p.m. and 8.00 p.m. All this occurred
while Mr. O’Leary’s opposition was in possession of the result
of the actual count going on in Sharon and Stoughton.

That when the vote was finally announced after the polls were
closed in the three towns, it was as follows: Dr. O’Leary car-
ried Stoughton by 255 votes and Avon by 6 votes, but lost
Sharon by 310 votes and the district by 49 votes. The vote by
towns.

Dykeman. O’Leary

Stoughton

Avon
1,583 1,831

311 317

707 397
2,601 2,552

Sharon

Total 2,552

That in the Town of Sharon, although fifteen officers were
appointed to handle the election, only three of them were
Democrats.

That exactly similar recount petitions in proper form for a
special election, signed by fifteen voters in each of the three
towns, were seasonably filed with the proper authorities.

That a recount was granted and held in Stoughton Town



1951.] HOUSE —No. 2606. 3

Hall on Thursday evening, April 12, 1951, at 7.00 p.m. At the
recount there was a net change of two votes and twelve ballots
were protested as to the count. My attorney made five major
protests in addition: No proper seal on ballot box; container
holding ballots not properly sealed; all envelopes unsealed; no
book of the clerk of the precinct available; proper cancellation
on very few ballots.

That a recount was granted and held in Avon Town Hall on
Friday evening, April 13, 1951, at 7.00 p.m. There was a net
change of ten votes and one ballot was protested.

That the Town Clerk of Sharon stated that there would be
a recount held in Sharon on Monday evening, April 16, 1951,
and I in turn notified my attorney. Later, the Town Clerk
stated that there would be no recount in Sharon. I then re-
ceived a letter refusing me a recount. I then requested a hear-
ing on the matter and again was turned down.

That through my attorney as my agent, I served notice, a
copy of which is attached herewith and marked (A), upon the
town clerks of the three towns of my intention to contest the
said election and asking that the ballots, etc., be impounded and
preserved pending further determination.

That through my attorney as my agent, I also sent a letter,
copy of which is attached and marked (B) wLerein I made cer-
tain observations as to the irregularities and violations of our
election statutes that occurred in this election. No answer
has been forthcoming.

That seventeen voters of Sharon in conformity with our
statutes, requested a certified copy of the Sharon voting list as
checked on April 3, 1951, but I have received no answer to the
petition which I filed for them.

That the town clerk and board of registrars of voters of
Sharon have wilfully, improperly and deliberately refused to
recount the 1,104 votes cast in Sharon for representative and
have ignored all letters and petitions relative to same.

That in consequence of their wilful and wrongful conduct,
your petitioner has been denied the opportunity to see the used,
unused, and spoiled ballots in this special election; to see the
original block totals; to check the seals on ballot boxes, con-
tainers and envelopes; to check the record book of the clerk of
the precinct; to compare the entries in said book with other
information in his possession; to correct erroneous tabulations;
to have the correct count of the blocks determined; to make
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legal protests of ballots improperly counted against him; to
determine whether the law was properly followed in the count
of the ballots; to find out if any person was allowed to vote that
was not properly registered; to find out how many votes, if
any, were cast in absentia; and in general to ascertain the
reasons behind this wilful and deliberate attempt to abridge
your petitioner’s right to political justice in this contest for a
seat in the Massachusetts House of Representatives.

That your petitioner, due to the improper and illegal happen-
ings of election day, coupled with the dog-in-the-manger atti-
tude of the Sharon officials since then, feels that the accuracy
of the returns in Sharon are very questionable, and a recount
of same could prove him to be the victor in this contest.

That His Excellency the Governor, and the Honorable Coun-
cil, in the performance of their constitutional and statutory
obligations will open and examine the copies of the records of
votes cast for representative as submitted by the state secre-
tary. Article XVI of the Amendments to the Massachusetts
Constitution and General Laws (Ter. Ed.), Chapter 54, Sec-
tions 115, 116 and 117 states that the Governor and Council
“shall tabulate said votes and determine who appear to be
elected to the several offices, and what appears to be the re-
sult of the votes on any question or questions, and shall forth-
with transmit to the state secretary an abstract of said tabula-
tion and determination.”

That the Governor and Council in the performance of this
duty have the “power and authority to refrain from a declara-
tion respecting the election of a candidate who appears to be
elected when the question is raised as to the accuracy of returns
showing such election.”

That the House of Representatives is the judge of the re-
turns, elections and qualifications of its own members, under
the Constitution of the Commonwealth, Ch. 1, § 3, Art. 10.

That the case of Greenwood v. Registrars of Voters of Fitch-
burg, 282 Mass. 74, declared that jurisdiction to pass upon the
election and qualification of its own members is vested by the
Constitution exclusively in the House of Representatives.

That the House election case of Willis v. McElroy in 1935
determined that failure to comply with statutory provisions of
recount petitions does not prevent the House of Representa-
tives from recounting the votes cast in a contested election.
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Wherefore, your petitioner prays:
1. That the Governor and Council do not issue at this time

a certificate of election to the said Arthur E. Dykeman.
2. That the Governor and Council refer this protest to the

House of Representatives and its duly constituted House
Committee on Elections for a determination of the allegations
contained herein, and their judgment as to whom was elected.

3. That pending such investigation by the House of Repre-
sentatives, that this Honorable Body refrain from issuing a
certificate of election or from issuing a summons to the said
Arthur E. Dykeman, setting forth that he appears to have been
chosen Representative from the Fifth Norfolk District of
Massachusetts.

4. And for such further or other relief as to this Honorable
Body may deem fit and proper.

Suffolk, ss. April 25, 1951.
Before me personally appeared, the above-named Thomas

M. O’Leary, and made oath that he believes the foregoing
statements to be true.

EILEEN P. GRIFFIN,

THOMAS M. O’LEARY.

COMMONWEALTH OF MASSACHUSETTS.

Notary Public.
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(A)
Apbil 10, 1951.

Town Clerk, Sharon, Mass,

Dear Sir: In conformity with the provisions of the Gen-
eral Laws of the Commonwealth and also with the provisions
of Section 134 of Chapter 54 thereof, I hereby serve notice upon
you of our intention to contest the election of Arthur E. Dyke-
man of Stoughton to the Massachusetts House of Representa-
tives from the Fifth Norfolk District.

Accordingly, I am requesting you to retain custody of all
ballots, used and unused, or spoiled. Also you are to retain
custody of all ballot containers, envelopes, receipts, all voting
lists as used and checked for voting purposes at the Special
Election on Tuesday, April 3, 1951, in your Town; all ballots
protested at the subsequent recount, if any; and in general, all
paraphernalia and apparatus used in the conduct of said Special
Election.

Furthermore, these statutes require you to retain custody of
the enumerated articles until this claim of contest, or request,
is withdrawn, or the contest for this office has been finally
determined.

Yours very truly,

CHARLES H. McGLUE
Attorney for Dr. Thomas M. O’Leary.

Power given, April 4, 1951.
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(B)
April 13, 1951

Arthur E. Collins, Town Clerk, Sharon, Mass.
Dear Sir: Your letter of April 11th, directed to Arthur

E. Dykeman and Thomas M. O’Leary, both of Stoughton, has
just been received in an envelope from your office addressed to
me.

The contents of your letter present probably the most high-
handed and arrogant denial of a candidate’s rights that comes
to my memory.

However, it does not come as a surprise to me. The whole
circumstances surrounding this particular election in Sharon
gives good ground to suspect thatyour office and your Board of
Registrars are trying to cover up many serious, unwarranted
and possible criminal violations of our election laws.

I do not believe, however, that your group can hold the line
in this particular case. It does not seem possible that the Board
of Registrars in Sharon can hold a Star Chamber session with-
out notice to counsel and without any opportunity to discuss
the law involved, and then refuse 17 bona fide voters of Sharon
their right to a recount in the close election contest between
Dr. Thomas M. O’Leary, Democrat, and Arthur E. Dykeman,
Republican, for a seat in the House of Representatives from the
Fifth Norfolk District. Your letter also fails to set out any de-
ficiency or non-conformity with our statutes.

Your Board and its political advisors surely have good reason
to block a recount. There were only three Democrats out of
fifteen election officials handling this election in Sharon. Al-
though there were only 1,104 votes cast, almost half of them
were put through between 6.00 and 8.00 p.m. at night. This
great rush occurred after the Republican candidate or his asso-
ciates knew that Dr. O’Leary was leading by over 200 votes at
6.00 p.m. This information was obtained by them illegally and
in violation of our election laws through the Republican tech-
nique which permitted your officials to count ballots all day
while voting was in progress. Did you need fifteen officials to
count ballots all day when there were only 1,104 ballots cast
and there was one cross to count on each ballot?
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What are you hiding and whom are you protecting in this
brazen, bold and barefaced attempt to make it appear that Dr.
O’Leary was defeated in this contest?

Wouldn’t it be smarter for your operators to hold a recount
and at least try to justify your illegal and irregular practices?
There have been many such examples in the past. The Town
Clerk of Milton in 1932 inadvertently (?) burned 1,509 ballots
before a recount could be had. Only a month ago, the Town
Clerk of Ashland burned 1,712 ballots in defiance of law and
prior to a recount by a House Committee on Elections. In
Hopkinton, the same House Committee found over 1,700 ballots
uncancelled, and also that all absentee affidavits were torn up
and destroyed in violation of our election laws.

In this present O’Leary-Dykeman contest, it was discovered
in Stoughton on Thursday night last that the ballot box con-
taining the 3,400 votes cast, was not properly sealed nor prop-
erly certified; that none of the 50 ballot envelopes were sealed;
that the Clerk’s precinct book was missing and' could not be
produced; and that more than half of the ballots were not
properly cancelled.

What would be shown in Sharon on a recount is probably
known to you and your associates. You must have good reason
to avoid a recount as long as possible. Of course you are not in
a position to prevent an eventual recount, which is fortunate
for Dr. O’Leary and may prove rather costly to your GOP strate-
gists who are letting you and yourBoard hold the bag for them.

You have an order sent by me under the statutes, impounding
all used and unused ballots in this special election. You have
also a petition under the statutes for a certified copy of the
checked voting list used in Sharon on April 3, 1951.

May I have the courtesy of a reply relative to same?

CHARLESIH. McGLUE.
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The Committee on Elections held public hearings on
May 21, 1951, June 11, 1951, and an executive hearing
on June 14, 1951.

Dr. Thomas M. O’Leary was represented by Attorney
Charles H. McGlue of Boston, and Arthur E. Dykeman
was represented by Attorney George Fingold of Malden.

Allegations.

Attorney McGlue opened for the petitioner and made
the following allegations:

1. That in the town of Sharon, the names of three
hundred thirty-eight (338) persons which appeared on
the voting list used in the Special Election in the said
District on April 3, 1951, were listed from addresses
other than those at which they were listed as of January 1,
1951.

2. That the names of one hundred five (105) persons
appeared on the voting list used in the said election who
were listed on the 1951 police list as having residence
outside of Sharon in 1950.

3. That the town clerk of Sharon was presented with
a proper petition requesting of him a certified copy of
the check list used in Sharon at the Special Election and
the town clerk refused to honor the request.

4. That a petition for a recount was filed seasonably
but the Town Clerk and Board of Registrars of Voters
refused to grant a recount.

5. That of a total of fifteen (15) election officials
supervising the election in Sharon, there were only
three (3) enrolled Democrats.

6. That there was a violation of the Law in connection
with the counting of the ballots in the town of Sharon
as there was not equal representation of parties in the
conduct of the counting.

7. That the ballots were counted during voting hours
and that a violation of our criminal statutes was made,
as the count was made available to many unauthorized
persons before the time designated for the closing of the
polls.
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Testimony.

Re Allegation No. 1.

Testimony was presented which would substantiate
the allegation as made.

Re Allegation No. 2.
Testimony was presented which would substantiate

the allegation as made.

Re Allegation No. 3.

Testimony was presented which would substantiate
the allegation as made.

Re Allegation No. J.
Testimony was presented which would substantiate

the allegation as made.

Re Allegation No. 5.

Testimony was presented which would substantiate
the allegation as made.

Re Allegation No. 6.
Testimony was presented which would substantiate

the allegation as made.

Testimony was presented which would substantiate
the allegation as made.

Decision.

The majority of the Committee on Elections feels
that in the town of Sharon there was great laxity with
regard to the registration of voters, and that in certain
instances it was pointed out that people were registered
to vote from the town of Sharon, although there was no

Re Allegation No. 7.
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evidence at all to indicate that the said persons had any
domicile of any kind in that town, and the majority of
your Committee feels that such laxity in registration
should not be allowed to continue to exist. The majority
of the Committee is further aware of the fact that there
is no compulsion upon the clerk of any town to issue,
upon a proper petition, a certified copy of the check list.

However, we feel that one should have been issued in
this case to remove the cloud of doubt and suspicion
which hovered over the final result, and we would recom-
mend that the Legislature enact legislation which would
make the issuance of said list compulsory upon the
presentation of a proper petition.

The majority of the Committee deplores the fact that
in this election there was not a proper representation of
both parties in the counting of the ballots, and feels that
when there are two enrolled Republicans and only one
enrolled Democrat doing the actual counting, this does
not constitute proper representation of the Democratic
Party.

The majority of the Committee also would like to
point out that, despite the fact that it is against the law
to disseminate information concerning the counting
of the votes during polling hours, the count appeared to
be available throughout the voting hours in Sharon, and
to eliminate, in the future, the tendency to violate the
law in this regard we would recommend to the Legislature
the enactment of legislation which would prohibit the
counting of any ballots until after the polls have been
closed.

In the matter before our Committee, although many
irregularities did appear, the recount made by your
House Committee of the votes cast in Sharon did not
disclose any change in the original count, which gave
seven hundred seven (707) votes to Arthur E. Dykeman
and three hundred ninety-seven (397) votes to Dr. Thomas
M. O’Leary, and accordingly, the net result of the recount
by your House Committee indicates that the figures
submitted by the Secretary of State to the Governor and
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Council were correct, and recommends that Arthur E.
Dykeman of Stoughton be given the seat formerly
occupied by the late Francis R. Atkinson as Representa-
tive of the Fifth Norfolk District.

The committee therefor recommends the adoption of
the following order:

Ordered, That Arthur E. Dykeman of Stoughton was
duly elected the Representative to the General Court
from the Fifth Norfolk District in the election held on
April 3, 1951, and that he is entitled to and is hereby
given the seat formerly occupied by the late Francis R.
Atkinson.

DANIEL J. BRESNAHAN.
CHARLES J. ARTESANI.
LOUIS K. NATHANSON.
PHILIP A. CHAPMAN.
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We concur with the majority of the Committee in its
recommendations that the petition of Mr. O’Leary be
dismissed, and that Mr. Dykeman be seated as a member
of the House of Representatives.

However, we disagree with the other findings and rec-
ommendations of the majority. The attorneys represent-
ing both candidates were directed to submit briefs of their
case. George Fingold, representing Mr. Dykeman, did
so. Charles H. McGlue, representing Mr. O’Leary, sub-
mitted no brief, but took the time of the Committee in
presenting many alleged irregularities in the conduct of
the election in Sharon, none of which he was able to sub-
stantiate by valid proof.

Even if he had been able to substantiate them they
would have had no bearing on the case, since the Supreme
Court said in the case of Swift v. the Registrars of Milton,
281 Mass. 264:

In case of an irregularity, where no evidence of fraud or collusion is
shown, the ballots must be counted, since to reject them would dis-
franchise the voters who cast them.

No evidence of fraud or collusion was shown the Com-
mittee.

We have observed numerous recounts and election con-
tests, and we have not seen an election better conducted,
or ballots handled with more care and fidelity. In the
recount of the Sharon votes the tally of every block of
votes coincided exactly with the tally of the original
count. The container itself and every ballot envelope
therein were both sealed in accordance with General Laws,

MINORITY REPORT OF THE COMMITTEE ON
ELECTIONS.
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chapter 54, section 107. The box enclosing the container
was also sealed with metal seals.

The recount petition of Mr. O’Leary was defective
both as to the second set of addresses of the signers and
the affidavit required of one of them as called for by Gen-
eral Laws, chapter 54, section 135, as a condition requisite
to a recount, hence the registrars of Sharon were perform-
ing their lawful duty in refusing to grant a recount, es-
pecially in view of the fact that they offered Mr. O’Leary
an opportunity to correct his petition before the final
date, which he declined to do.

It is our considered opinion that the board of registrars
of Sharon should be complimented on the faithful per-
formance of their duties and on the co-operation extended
to the Committee during the recount.

GEORGE E. RAWSON.
JOSEPH A. MILANO.
RICHARD J. ALLEN.






