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SIXTH REPORT OF THE SPECIAL COMMISSION
ON THE STRUCTURE OF THE STATE GOV-
ERNMENT.

Cigarette Tax Stamps.

November 14, 1951

To the Honorable Senate and House of Represeniatii

There has been referred to us for our consideration
House, No. 1983, a bill to require the placing of tax stamps
on cigarette packages. We have considered the subject
of this measure, and recommend that a bill to carry out
its basic purpose be enacted. A draft of the legislation
which we recommend is appended hereto.

House, No. 1983 originally provided that every package
of cigarettes sold in Massachusetts should have affixed
thereto a stamp denoting that the excise imposed on such
cigarettes had been paid. After study and deliberation,
we believe that the essential purpose of the bill to in-
stitute the “stamp method” of collecting the cigarette
tax —is sound. We believe, however, that any legisla-
tion putting this into effect should include provisions for—

Cjbe Commontoealtf) of

(a) Permissive use of tax-stamping mete
(6) A discount to defray the cost, to the taxpayers, of affixing the

stamps, by meter or otherwise.
(c) A provision to make it as certain as possible that the cigarette

tax, which is passed on to the consumer, will be deductible by the
consumer against the federal income tax.

( d) Postponement of the effective date of the new law, both to
allow time for the installation of the new system and to reduce con-

fusion with respect to cigarettes already taxed and distributed but
not yet sold at retail.
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We favor the stamp method as opposed to the present re-
porting method because we believe that the stamp method
will bring about more equitable and uniform enforce-
ment of the cigarette tax, and go far toward the elimina-
tion of “bootlegging ” which, it is estimated, is now costing
the Commonwealth between five hundred thousand and
one million dollars a year. We believe that with the stamp
method in force, the cigarette tax can be administered
without any increase in administrative costs to the Com-
monwealth, whereas the adequate enforcement of the law
under the present method obviously requires a substantial
increase in staff, and hence a larger appropriation.

Out of forty-one States which impose cigarette taxes,
all but two, Massachusetts and Michigan, use the stamp
method. The federal government does the same. In
most jurisdictions, therefore, and to a very considerable
extent here in Massachusetts because of the existence of
the federal stamps, there is ready public recognition of
the stamp as the logical vehicle to denote various kinds
of taxes. Thus the stamp, always identified with govern-
mental authority, permits visual inspection of the product
by government authorities, to see that the tax has been
paid and it is also, to some extent, a self-enforcing
mechanism, for where stamps are required the consumer
is reluctant to pay a price including the tax on an article
which bears no evidence of the fact that the tax itself has
been paid.

Figures compiled by the National Tobacco Tax Associa-
tion give some indication that the tax method may be a
more efficient method of collection. By the Association’s
own admission, the figures must be used very cautiously,
for the amount of revenue is affected not only by the admin-
istrative methods employed, but also by the rate of tax,
the number of non-resident consumers, and other variable
factors. With respect to eastern States in recent years,
however, it does appear that Massachusetts with the re-
porting method has obtained less revenue for each cent of
tax than other States except Pennsylvania, as the follow-
ing table shows:
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Net Revenue per Capita

Tax for Each 1 Cent of Tax.bTATE - Rate. j Average.

1948. 1949. 1950.

Massachusetts 05 SI 14 SI II SI 22 SI 16
Connecticut 03 - 1 23 1 29 1 26
Maine 04 1 43 - 1 21 1 32
New York 03 - 1 26 1 31 1 28
Pennsylvania 04 - 1 00 1 03 1 01
Rhode Island . . , . ,03 1 31 1 29 1 37 1 32
Vermont 04 - 1 37 1 18 1 27

When the cigarette tax was first enacted in Massachu-
setts, in 1939, the rate was 2 cents per package, and only
moderate revenue was foreseen. The expense of installing
the stamp plan, and especially of defraying the costs in-
curred by the taxpayers in affixing the stamps appeared
prohibitively high in comparison to the expected revenue.
Since that time, however, the rate of tax has been increased
to 5 cents and the revenue from the cigarette tax went up
from 87,360,571 to $26,784,637 in 1951.

Under present conditions, it does not appear that the
administrative costs of the stamp system will be out of
line, in comparison with revenue. We have examined a
careful study of the cost ofaffixing stamps and impressions
in Minnesota, prepared by the Director of the Cigarette
Tax Division in that State. Again, variable factors can-
not be wholly discounted, but we believe that the Minne-
sota figures give us a fair approximation of what such
costs would amount to here. The chief cost is labor, and
account is also taken of rent, utilities, miscellaneous sup-
plies and equipment, and depreciation. It is estimated
that the total cost to the small distributor affixing decal-
comania stamps may run from 35 cents to 45 cents per
standard case of 10,000 cigarettes. Larger distributors,
using tax-stamping meters, may have their costs varying
from 24 cents to 38 cents. With a 5 cent tax rate here, it
would appear that a discount of per cent should be
more than enough to defray the taxpayer’s cost; if the
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rate is increased to 6 cents, a discount of 2 per cent would
be sufficient.

Granting such a discount, it is true, it would cost the
Commonwealth approximately $675,000 per year, based
on total cigarette tax revenues of $27,000,000. (With a
6 cent rate and estimated revenues of $33,000,000, the
cost at 2 per cent would be $660,000.) Not all of this,
however, by any means, is a net loss to the State. Large
administrative costs are incurred by distributors under the
present reporting system. Last year these costs were made
up to them, in the form ofrebates granted by the Commis-
sioner of Corporations and Taxation, to the extent ofabout
$300,000.

The stamp system with the discount, therefore, wrould
cause a net reduction in revenue, through discounts, of
only $375,000, and very likely twice this amount would be
collectible, under the stamp method, from taxpayers who
are now evading the law. We believe, therefore, that the
installation of the stamp system will more than pay for
itself, and that it should be instituted both because it
leads to more equitable, evenhanded and thorough en-
forcement, and because it should result in a net monetary
gain to the Commonwealth.

In recommending legislation on this subject, we have
necessarily taken into account a somewhat confused legal
situation pertaining to the deductibility of the cigarette
tax by consumers, against their federal income tax. At
present, the cigarette tax is payable by the manufacturer,
wholesaler, vending maching operator or transportation
company which makes any sale of cigarettes in the Com-
monwealth. The tax is passed on to the consumer in the
form of an increased retail price. However, the United
States Bureau of Internal Revenue ruled in 1944 that our
cigarette tax was not deductible by the consumer even
though the amount of it had been passed on to him; this
ruling was based on the fact that the cigarette tax is im-
posed on vendors other than retailers, and the Bureau in
interpreting section 23 (c) of the Internal Revenue Code
was permitting deduction only for retail sales taxes.

In 1950, the United States Tax Court permitted the
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consumer to deduct the amount of the cigarette tax in
Oklahoma, on the ground that the tax was separately
stated to the consumer and paid by him. 1 This decision,
which, if upheld, would presumably result in reversing
the 1944 ruling, has been appealed by the Commissioner
of Internal Revenue to the United States Circuit Court.
Pending a decision by that Court (or, possibly, by the
United States Supreme Court) it would appear incautious
to rely too heavily on the Thompson case.

In framing our proposed legislation, therefore, we have
sought to protect the Massachusetts consumer by show-
ing that this is in fact a retail excise tax paid by him and
hence deductible.

Finally, it is obvious that the hasty installation of the
stamp method could cause disruption and confusion. If
the new law went into effect quickly, cases of cigarettes
upon which distributors had already reported their taxes
would be on sale, without any stamps, at the same time
that the enforcement officials and the public were insist-
ing that a stamp be affixed to every package. A period of
time, also, must obviously be allowed for not only the
printing of the stamps but for the acquisition of the meter-
ing machinery. We are therefore recommending that the
new law not be effective until the beginning of the next
fiscal year, July 1, 1952.

Respectfully submitted,

CHESTER A. DOLAN, Jr.
FRED C. HARRINGTON.
HOWARD WHITMORE, Jr.
EARLE S. BAGLEY.
CORNELIUS F. HALEY.
JOHN M. SHEA.
JOHN W. CODDAIRE, Jr.
WILLIAM H. BIXBY.
WILLIAM H. HEARN.
RALPH LERCHE.
GEORGE J. EVANS.
JOHN E. POWERS.

Williard Thompson, 15 T. C. No. 82, decided November 10, 1950
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In the Year One Thousand Nine Hundred and Fifty-One.

An Act providing that payment of the cigarette

EXCISE BE EVIDENCED BY STAMPS AFFIXED TO THE

CIGARETTE PACKAGES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Chapter 64C of the General Laws is
2 hereby amended by striking out sections 1 to 11, in-
-3 elusive, and inserting in place thereof the following
4 25 sections;

5 Section 1. Whenever used in this chapter, unless
6 the context shall otherwise require, the following
7 words or terms shall have the following meanings:
8 “Commissioner”, the commissioner of corporations
9 and taxation.

10 “Person”, any individual, firm, fiduciary, partner-
-11 ship, corporation, trust or association, however
12 formed, club, trustee, agency or receiver.
13 “Distributor”, any person (1) engaged in this
14 commonwealth in the business of manufacturing
15 cigarettes, or any person engaged in the business of
16 selling cigarettes to dealers, as hereinafter defined, or
17 to other persons, for the purpose of resale only; pro-
-18 vided, that seventy-five per cent of all cigarettes sold

PROPOSED LEGISLATION.

C&e Commontoealt!) of Massachusetts
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19 by such person in this commonwealth shall be sold to
20 said dealers or other persons for resale; (2) selling
21 cigarettes directly to consumers at retail, and main-
-22 taming one or more regular places of business in this
23 commonwealth for such purpose; provided, that
24 seventy-five per cent of the cigarettes so sold shall be
25 purchased directly from the manufacturer thereof;
26 or (3) selling cigarettes directly to consumers in this
27 state by means of a t least twenty-five cigarette vend-
-28 ing machines.
29 “Licensed distributor ”, a distributor licensed under
30 the provisions of this chapter.
31 “Dealer”, any person other than a distributor who
32 is engaged in this commonwealth in the business of
33 selling cigarettes.
34 “Licensed dealer”, a dealer licensed under the
35 provisions of this chapter.
36 “Stamp”, the impression, device, stamp, label or
37 print manufactured, printed or made as prescribed by
38 the commissioner to be affixed to packages of ciga-
-39 rettes as evidence of the payment of the tax herein
40 provided and shall include impressions made by
41 metering machines authorized to be used under the
42 provisions of this chapter.
43 “Sale” or “Sell”, shall include and apply to gifts,
44 exchanges and barter.
45 “Place of business”, shall mean and include any
46 place where cigarettes are sold, stored or kept for the
47 purpose of sale or consumption, including any vessel,
48 vehicle, airplane, train or vending machine.
49 “Consumer”, a person who receives or who in any
50 way comes into possession of cigarettes for the pur-
-51 pose of consuming them, giving them away, or dis-
-52 posing of them in a way other than by sale.



HOUSE No. 2880. [Nov.10

Section 2. No person shall sell cigarettes in this
commonwealth as distributor or dealer unless licensed
so to do as herein provided. The commissioner, upon
proper application and the payment of the applicable
fee herein provided, may issue a license to each dis-
tributor or dealer; provided, that each place of busi-
ness shall be separately licensed. If a person is
engaged in business both as distributor and dealer
at any one place of business he shall procure a license
for each class of business. Every machine operated
or maintained for the purpose of vending cigarettes
shall for the purposes of this chapter be deemed to
constitute a place of dealer business, and no person
shall maintain or cause to be operated such a machine
without procuring a dealer’s license. Each license
so issued or a duplicate copy thereof shall be promi-
nently displayed on the premises covered by the
license and in the case of vending machines there
shall be attached to the same a disc or marker to be
furnished by the commissioner showing it to have
been licensed. The commissioner shall prescribe the
forms of application for a license under this chapter
and nunT require therein such information as he
deems necessary in connection with the proper ad-
ministration of this chapter. The fees for licenses
shall be as follows: a distributor’s license, one
hundred dollars; a dealer’s license for a vending ma-
chine operator, one hundred dollars; any other
dealer’s license, one dollar; except that in the case of
a distributor or vending machine operator who main-
tains more than one place of business the fee for each
additional place of business shall be one half of the
fee prescribed above. The licensing of the operation
of cigarette vending machines is retained exclusively
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87 by the commonwealth and no city, town or other
political subdivision of the commonwealth may
license such operation. No fee, nor any part of any
fee, shall be refunded by reason of relinquishment,
suspension or revocation of the license, or, except
under decree of a court of competent jurisdiction, for
any other reason or cause.
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Section 3. Each license issued under section two
shall expire on the thirtieth uay of June next suc-
ceeding the date of issuance, unless sooner revoked
by the commissioner as provided in section four or
unless the business with respect to which such license
was issued shall change ownership, or unless the
holder of the license shall remove his business from
the premises covered by the license, in any of which
cases the holder of the license shall immediately re-
turn it to the commissioner. In the event that the
holder of the license removes his business to another
location within the commonwealth, the license with
respect to the former place of business shall, without
the payment of an additional fee, be reissued for the
new location for the balance of the unexpired term.
The holder of each license, on application to the com-
missioner accompanied by the applicable fee pre-
scribed in section two, may before the expiration date
of the license then held by him renew his license for a
further period of one year.
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Section 4- The commissioner may suspend or re-
voke any license issued under this chapter for failure
of the licensee to comply with any provision of said
chapter, or if the licensee has ceased to act in the
capacity for which the license was issued, or for other
good cause, and no person whose license has been
suspended or revoked shall sell cigarettes or permit
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cigarettes to be sold during the period of such sus-
pension or revocation through vending machines or
otherwise on the premises occupied by him, whether
owned by himself or others. Any person aggrieved
by such suspension or revocation may apply to the
commissioner for a hearing as provided in section
twenty-two and may further appeal to the appellate
tax board as provided in section twenty-four.
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Section 4A. No licensee under section two or any
other person shall hold for sale, sell or otherwise dis-
pose of any cigarettes within the commonwealth un-
less each individual package containing said ciga-
rettes has affixed thereto a Massachusetts cigarette
tax stamp evidencing that a tax equal to one and one
half mills for each cigarette within such package has
been paid; provided, that cigarettes with respect to
which the tax under this chapter has once been paid
and has not been refunded, such payment being
evidenced by said stamp, shall not be subject upon
a subsequent sale to a further tax under this chapter.
The absence of such stamp on any package or con-
tainer of cigarettes sold or offered for sale or kept for
sale within the commonwealth shall be notice to all
persons that the tax has not been paid thereon and
shall be prima facie evidence of the non-payment
thereof.
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Section 48. The tax imposed under this chapter
shall be deemed to be a tax on the retail sale of the
cigarettes and the payment thereof by one not a con-
sumer shall be deemed to be for the account of the
consumer. No consumer shall purchase any ciga-
rettes unless each individual package has affixed
thereto the stamp required by this chapter.
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Section The commissioner shall secure stamps,154
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155 of such designs, types and denominations as he shall
prescribe, suitable to be affixed to packages of ciga-
rettes as evidence of the payment of the tax imposed
by this chapter. He shall be the custodian of such
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stamps and of the dies, plates and other material
and things used in the manufacture of said stamps
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The commissioner shall sell stamps to licensed
distributors at a discount of two and one half per
cent of their face value and to licensed dealers at
their face value. He may, in his discretion, permit
a licensee to pay for such stamps within thirty days
after the date of purchase; provided, a bond satis-
factory to the commissioner hi an amount not less
than the sale price of such stamps shall have been
filed with the commissioner conditioned upon pay-
ment for such stamps. He shall keep accurate records
of all stamps sold to each licensee.
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Section 4D. The commissioner, if he shall deter-
mine that it is practicable to stamp by impression
packages of cigarettes by means of a metering ma-

chine, may, in lieu of selling stamps under the pro-
visions of section four C, authorize any licensed dis-
tributor or licensed dealer to use any metering ma-
chine approved by him, such machine to be sealed
by the commissioner before being used and to be used
in accordance with regulations prescribed by him.
Any licensed distributor or licensed dealer authorized
by the commissioner to affix stamps to packages by
means of a metering machine shall make a prepay-
ment, allowing for the discount, if any, provided for in
section four C, covering the amount of tax for which
his meter register is set, or in the discretion of the
commissioner file with the commissioner a bond in
such amount and with such surety as the commis-
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189 sioner may determine, conditioned upon the payment
190 of the tax upon cigarettes so stamped. The bond
191 shall be in full force and effect for a period of one
192 year and a day after the expiration of the bond,
193 unless a certificate be issued by the commissioner to
194 the effect that all taxes due to the commonwealth
195 have been paid. The commissioner shall cause each
196 metering machine approved by him to be read and
197 inspected at least once a month and, unless being
198 used on a prepayment basis, shall determine as of the
199 time of each inspection the amount of tax due from
200 the distributor or dealer using such machine after
201 allowing for the discount, if any, provided for in
202 section four C, which tax shall be due and payable
203 upon demand of the commissioner or his duly author-
204 ized agent.
205 Section I+E. No person shall sell or transfer any
206 stamps issued under the provisions of this chapter.
207 The commissioner shall redeem any unused, uncan-
208 celled stamps presented in unbroken sheets or pack-
209 ages, under rules and regulations of the commissioner,
210 by any licensed distributor or licensed dealer within
211 six months of the date of purchase.
212 A licensed distributor or licensed dealer shall be
213 reimbursed for stamps purchased by him which, in
214 the process of affixing to packages, have become torn,
215 mutilated or unfit for use, or which, after affixing
216 have become detached. Reimbursement may also
217 be made by the commissioner for such other causes
218 as the commissioner may deem expedient or equi-
219 table. The commissioner shall certify said amount to
220 the comptroller and the state treasurer shall pay said
221 amount without any appropriation therefor by the
222 general court, out of the proceeds of such tax.
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223 Section J+F. When the commissioner shall find
that the collection of the tax imposed by this chapter
would be facilitated thereby, he may, in his discretion,
authorize any person resident or located outside this
commonwealth who manufactures cigarettes, or who
ships cigarettes into this commonwealth for sale in
this commonwealth, and who qualifies as a distributor
as defined in section one, whether or not he has a place
of business in this commonwealth, upon complying
with the requirements of the commissioner, to affix,
or cause to be affixed, the stamps required by this
chapter on behalf of the purchasers of such cigarettes
who would otherwise be taxable therefor, and the
commissioner may sell such stamps to such person as
provided in section four C or authorize the use of a
machine by such person as provided in section four D.
Any person who operates a vending machine or
vending machines for cigarettes in this common-

wealth, but who maintains his regular business es-
tablishment or headquarters without this common-
wealth may, in the discretion of the commissioner,
be permitted to affix, or cause to be affixed, the
stamps required by this chapter at such establish-
ment or headquarters without this commonwealth.
The commissioner shall require a bond of such non-

resident person, in such form and amount and with
such surety as the commissioner may determine,
conditioned upon the payment of the tax and com-
pliance with such other requirements as the commis-
sioner may specify. Such bond shall be in full force
and effect for a period of one year and a day after the
expiration of the bond, unless a certificate be issued
by the commissioner to the effect that all taxes due to
the commonwealth have been paid. Such non-resi-
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dent person shall agree to submit his books, accounts
and records to examination during reasonable busi-
ness hours by the commissioner or his duly authorized
agent. Each such non-resident person, other than a
foreign corporation which has complied with the pro-
visions of section three of chapter one hundred and
eighty-one shall, in writing, appoint the commissioner
and his successor in office, to be his true and lawful
attorney, such appointment to be made, acknowl-
edged and filed in the manner prescribed for foreign
corporations engaging in business in this common-
wealth. Service upon said attorney shall be sufficient
service upon any such non-resident person, whether
a foreign corporation which has complied with the
provisions of section three of chapter one hundred
and eighty-one or not, and may be made by leaving a
duly attested copy of the process with the commis-
sioner or at his office. When legal process against
any such non-resident person shall be served upon
the commissioner, he shall notify such non-resident
person in the manner provided for notification of
service of process in the case of foreign corporations
under section four of said chapter one hundred and
eighty-one. Any person complying with the provi-
sions of this section shall thereupon become a licensed
distributor, within the meaning of this chapter, and
shall be subject to all provisions of this chapter
applicable to licensed distributors, except as otherwise
determined by the commissioner.
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Section J+G. Each distributor shall affix, or cause
to be affixed, at the location for which his license is
issued, except as herein otherwise provided, in such
manner as the commissioner may specify in regula-
tions issued pursuant to this chapter, to each package
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of cigarettes sold or distributed by him, stamps of the
proper denominations. Such stamps may be affixed
by a distributor at any time before the cigarettes are
transferred out of his possession.

Section 4H. Each dealer shall, within twenty-four
hours after coming into possession of any cigarettes
not bearing proper stamps evidencing payment of the
tax imposed by this chapter, and before selling such
cigarettes, affix or cause to be affixed to each package
of cigarettes, at the location for which his license is
issued, except as herein otherwise provided, in such
manner as the commissioner may specify in regula-
tions issued pursuant to this chapter, stamps of the
proper denominations.

Section J+l. Where stamps are affixed by a dis-
tributor or by a dealer, they shall be affixed to each
individual package containing the cigarettes. The
stamps shall be affixed in such a manner that their
removal will require continued application of water
or steam.

Section /+J . Whenever cigarettes are sold or
offered for sale to consumers, they must be sold or
offered for sale in individual packages bearing stamps
evidencing the payment of the tax herein provided.
The sale of single cigarettes is hereby prohibited. The
commissioner may authorize a distributor to give
away sample packages each of which shall contain
not less than two cigarettes and the taxes on which
shall previously have been paid, such taxes to be
evidenced in a manner satisfactory to the commis-
sioner.

Section J+K. The commissioner may require the
cancellation, by such method or methods as he shall
prescribe, of stamps used on any or all packages of
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cigarettes, whether such stamps shall be affixed by a
distributor or by a dealer.
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Section J+L. No distributor shall sell, and no other
person shall sell, offer for sale, display for sale or
possess with intent to sell, any cigarettes, the pack-
ages containing which do not bear stamps evidencing
the payment of the tax imposed by this chapter;
provided, a licensed dealer may keep on hand, at the
location for which his license is issued, unstamped
cigarettes for a period not exceeding twenty-four
hours. Any unstamped cigarettes in the possession
of a dealer shall be presumed to have been held by
him for more than twenty-four hours unless proof be
shown to the contrary. The commissioner may, in
his discretion, prohibit the sale of cigarettes through
any vending machine unless such vending machine
is so constructed as to permit said commissioner’s
agents readily to determine whether cigarettes being
sold through such machines have the necessary tax
stamps properly affixed to the packages. Any ma-
chine used in violation of such prohibition shall be
presumed to be used for the sale of unstamped ciga-
rettes. Any person who shall violate any provision
of this section shall be punished by a fine of not more
than five hundred dollars for the first offence and, for
each subsequent offence, shall be punished by a fine
of not less than two hundred dollars nor more than
two thousand dollars or by imprisonment for not
more than one year, or both.
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Section J+M. No person other than a licensed dis-
tributor or licensed dealer shall knowingly purchase
any tobacco products within this commonwealth
unless the packages in which such cigarettes are sold
or offered for sale bear stamps evidencing the pay-
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359 nient of the tax provided in this chapter. Any person
violating the provisions of this section shall be
punished by a fine of not more than twenty-five
dollars for each offence; provided, that nothing in
this chapter shall Ire construed to require the com-
missioner to proceed against any person when the
commissioner shall have good reason to believe that
such person is not wilfully attempting to evade the
tax.
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Section 5. Every distributor and dealer shall keep
a complete and accurate record of all cigarettes
manufactured, purchased or otherwise acquired and
sold. Such records, except in the case of a manu-
facturer, shall include a written statement containing
the name and address of both the seller and the pur-
chaser, the date of delivery, the quantity of ciga-
rettes, the trade name or brand thereof and the price
paid for each brand of cigarettes purchased. Such
other records shall be kept by the foregoing persons
as the commissioner shall reasonably prescribe.
Every distributor shall deliver with each sale or con-
signment of cigarettes a written statement containing
the name or trade name and address of both the seller
and the purchaser, the date of delivery, the quantity
of cigarettes, the trade name or brand thereof, cor-
rectly itemizing the prices paid for each brand of
cigarettes purchased, and shall retain a duplicate of
each such statement. Every vending machine opera-
tor shall keep a detailed record of each vending ma-
chine owned for the sale of cigarettes showing the
location of the machine, the date of placing the ma-
chine on the location, the quantity of each brand of
cigarettes placed in the machine, the date when placed
therein and the amount of the commission paid or
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earned on sales through such vending machine. He
shall, whenever he fills or refills the vending machine,

393
394

deliver to the owner or tenant occupying the prem-
ises where the machine is located a written statement
containing his own name and address, the name and
address of the owner or the tenant, the date when the
machine was filled and the quantity of each brand
of cigarettes sold from the machine since the date
when cigarettes were last previously placed in the
machine. No licensee under this chapter shall issue
or accept any written statement which is known to
him to contain any statement which falsely indicates
the name of the customer, the type of merchandise,
the prices, the discounts, or the terms of sale; nor
shall there be inserted in any invoice given or ac-
cepted by any licensee any statement which makes
the invoice a false record, wholly or in part, of the
transaction represented therein; nor shall there be
withheld from any invoice given or accepted by any
licensee any statements which properly should be
included therein, so that in the absence of such state-
ments the invoice does not truly reflect the trans-
action involved. The use of any device or game of
chance to aid, promote or induce sales or purchases
of cigarettes or the giving of any cigarettes in connec-
tion with any device or game of chance is prohibited.
All statements and other records required by this
section shall be in such form as the commissioner
shall prescribe and shall be preserved for a period of
three years and shall be offered for inspection at any
time upon oral or written demand by the commis-
sioner or his authorized agent. Whenever cigarettes
are received or acquired within the commonwealth
by a wholesaler, vending machine operator, unclassi-
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427 fied acquirer or retailer, each shipping case or other
428 container of such cigarettes shall bear the name and
429 address of the person making the first purchase or
430 such other markings as the commissioner may pre-
431 scribe. Whenever cigarettes are shipped outside the
432 commonwealth every licensee under section two so
433 shipping them shall cause to be placed on every
434 shipping case or other container in which the ciga-
435 rettes are shipped, the name and address of the
436 consignee to whom the shipment is made outside of
437 the commonwealth.
438 Section 6. Every licensed distributor and dealer,
439 shall, on or before the twentieth day of each calendar
440 month, file with the commissioner, on a form pre-
441 scribed by him, a return under the penalties of per-
442 jury for each place of business maintained, stating
443 the number of cigarettes sold by such licensee in the
444 commonwealth during the preceding calendar month
445 and such return shall contain or be accompanied by
446 such further information as the commissioner shall
447 require; provided, that if a licensee ceases to sell
448 cigarettes within the commonwealth he shall forth-
449 with file with the commissioner such a return for the
450 period ending with such cessation. The commissioner
451 may, in his discretion, require reports from any corn-
452 mon carrier who transports cigarettes to any point
453 or points within the commonwealth and from any
454 other person who, under contract, so transports
455 cigarettes, and from any bonded warehouseman or

456 bailee who has in his possession any cigarettes, such
457 reports to contain such information concerning ship-
-458 ments of cigarettes as the commissioner shall deter-
-459 mine. All such carriers, bailees, warehousemen and
460 other persons shall permit the examination by the
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commissioner or his duly authorized agent of any
records relating to the shipment of cigarettes into
or from, or the receipt thereof within, the common-
wealth.
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Section 7. If any person required to file a return
with the commissioner under section six, having
failed to file a return, or having filed an incorrect or
insufficient return, fails to file within ten days after
mailing or delivery of written notice to him by the
commissioner of his delinquency a correct and suffi-
cient return and to pay the amount shown to be due
with interest at six per cent, the commissioner may
determine the amount of excise due under this chap-
ter according to his best information and belief and
assess the same at not more than double the amount
so determined. Such licensee may appeal to the
appellate tax board from the determination of the
commissioner within ten days after mailing or de-
livery of written notice of the assessment thereof,
and, the decision of such board shall be final. The
commissioner, or, in case of appeal, the appellate
tax board, having made such determination, shall
give notice in writing to the delinquent licensee of
the amount determined to be due and the licensee
shall, forthwith after the mailing or delivery of such
notice, pay to the commissioner the amount so deter-
mined with interest at six per cent from the twentieth
day of the month in which the return is required to
be made pursuant to section six. Any person re-
quired to file a return with the commissioner under
section six, who fails to file a return or a corrected
return as required by this section, or who fails to
make a report required by section eleven for a period
of ten days after written notice by the commissioner
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495 so to do shall forfeit to the commonwealth and pay
to the commissioner on demand the sum of five dol-
lars for each day of delay. The commissioner may
for cause remit the whole or part of the amount so
forfeited.
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Section 8. A deputy sheriff, chief of police, deputy
chief of police, city marshal, deputy or assistant
marshal, police officer, including a state police officer
or a special police officer appointed under section
twenty-six, or constable, or, in the county of Dukes
or Nantucket, the sheriff anywhere within his county,
may without a warrant arrest any person whom he
finds in the act of illegally transporting, delivering
or possessing cigarettes, which do not have the
stamps affixed thereto as required by this chapter,
and seize the said cigarettes, the vending machines,
receptacles, boxes or cartons in which the same are

contained, hereinafter called the container or con-
tainers, in the possession of such person, any vehicle
used in the illegal transportation of cigarettes and
any records relating to the purchase and sale of ciga-
rettes, and detain them until a warrant for the arrest
of such person, and a warrant for the seizure of said
cigarettes, vehicle, the container or containers and
the records, can be procured. Such cigarettes, ve-

hicle, the container or containers and the records
shall be forfeited to the commonwealth and proceed-
ings shall be had as provided hereinafter and in sec-
tions fifty to fifty-five, inclusive, of chapter one

hundred and thirty-eight in the case of alcoholic
beverages. Such officers shall enforce or cause to be
enforced the penalties provided by law against every
person who is guilty of a violation of any law relative
to the possession of such cigarettes, vehicle and con-
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529 tainer or containers of which they can obtain reason-
530 able proof.
531 If the commissioner, his authorized agents, or
532 other police officers shall make complaint to a district
533 court or trial justice, or to a justice of the peace
534 authorized to issue warrants in criminal cases, that
535 he has reason to believe and does believe that ciga-
536 rettes, which do not have the stamps affixed thereto
537 as required by this chapter, and which are described
538 in the complaint, are illegally kept or deposited by a
539 person named therein in a store, shop, warehouse,
540 building, vehicle, steamboat, vessel or place, such
541 court or justice, if it appears that there is probable
542 cause to believe said complaint to be true, shall issue a
543 search warrant to an officer qualified to serve criminal
544 process, commanding him to search the premises in
545 which it is alleged that such cigarettes are kept or
546 deposited, and to seize such cigarettes and vehicle,
547 and the container or containers, and securely keep
548 such cigarettes, vehicle, container or containers and
549 the records until final action thereon, and to return
550 the warrant with his doings thereon, as soon as may
551 be, to a district court or trial justice having jurisdic-
552 tion in the place in which such cigarettes, vehicle,
553 container or containers and the records are alleged
554 to be kept or deposited.
555 The complaint shall particularly designate the
556 building, structure or other place to be searched, the
557 cigarettes, vehicle, container or containers and the
558 records to be seized, the person by whom they are
559 owned, kept or possessed and shall allege that such
560 cigarettes are illegally kept or possessed. The war-
561 rant shall allege that probable cause has been shown
562 for the issuing thereof; and the place to be searched,
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563 the cigarettes, vehicle, container or containers and
the records to be seized, and the person believed to be
the owner, possessor or keeper of such cigarettes,
vehicle, container or containers and the records, shall
be designated therein with the same particularity as
in the complaint and the complainant shall be sum-
moned to appear as a witness.
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The officer to whom the warrant is committed
shall search the premises and seize the cigarettes,
vehicle, container or containers and the records
described in the warrant, if they are found in or upon
said premises, and shall convey the same to some
other place of security, where he shall keep the ciga-
rettes, vehicle, container or containers and the
records until final action is had thereon.
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The court or trial justice before whom the warrant
is returned shall, within forty-eight hours after the
seizure thereunder of the cigarettes, vehicle, con-
tainer or containers, and the records, issue a notice,
under seal, and signed by the justice or the clerk of
said court, or by the trial justice, commanding the
person complained against as the keeper of the ciga-
rettes, vehicle, container or containers and the records
seized and all other persons who claim any interest
therein to appear before said court or trial justice, at
a time and place therein named, to answer to said
complaint and show cause why such cigarettes, ve-

hicle, container or containers and the records should
not be forfeited.
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591
The notice shall contain a description of the num-

ber and kind of container or containers, the quantity
and kind of cigarettes, the vehicle and the records
seized, as nearly as may be, and shall state when and
where they were seized. It shall, not less than four-
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teen days before the time appointed for the trial, be
served by a sheriff, deputy sheriff, constable or police
officer upon the person charged with being the keeper
thereof by leaving an attested copy thereof with him
personally or at his usual place of abode, if he is an
inhabitant of the commonwealth, and by posting an
attested copy on the building in which the cigarettes,
vehicle, container or containers and the records were
seized, if they were found in a building; otherwise in
a public place in the city or town in which they were
seized.
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At the time and place designated in the notice, the
person complained against, or any person claiming
an interest in the cigarettes, vehicle, container or
containers and the records seized, or any part thereof,
may appear and make his claim orally or in writing,
and a record of his appearance and claim shall be
made, and he shall be admitted as a party to the
trial. Whether or not a claim as aforesaid is made,
the court or trial justice shall proceed to try, hear
and determine the allegations of such complaint, and
whether said cigarettes, vehicle and container or
containers, records or any part thereof, are forfeited.
If it appears that the cigarettes, vehicle, container
or containers and the records or any part thereof,
were at the time of making the complaint owned or
kept by the person alleged therein in violation of law,
the court or trial justice shall render judgment that
such and so much of the cigarettes so seized as were
so unlawfully kept, and the vehicle, container or
containers and the records, shall, except as herein-
after provided, be forfeited to the commonwealth.
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If it is not proved on the trial that all or part of
the cigarettes seized were kept contrary to law, the

629
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631 court or trial justice shall issue a written order to the
632 officer having the same in custody to return so many
633 thereof as were not proved to be so kept or deposited,
634 the container or containers in which such cigarettes
635 were contained, and the vehicle and the records
636 seized, to the place as nearly as may be from which
637 they were taken, or to deliver them to the person
638 entitled to receive them. After executing such order,
639 the officer shall return it to the court or trial justice
640 with his doings endorsed thereon.
641 If no person appears and is admitted as a party as
642 aforesaid, or if judgment is rendered in favor of all
643 the claimants who appear, the cost of the proceedings
644 shall be paid as in other criminal cases. If only one
645 party appearing fails to sustain his claim, he shall
646 pay all the costs except the expense of seizing and
647 keeping the cigarettes, the container or containers,
648 vehicle, and the records, and an execution shall be
649 issued against him therefor. If judgment is rendered
650 against two or more claimants of distinct interests in
651 the cigarettes, container or containers, vehicle, or
652 records, the costs shall, according to the discretion of
653 the court or trial justice, be apportioned among such
654 parties, and executions shall be issued against them
655 severally. If any such execution is not forthwith
656 paid, the defendant therein named shall be corn-
-657 mitted to jail, and shall not be discharged therefrom
658 until he has paid the same and the costs of commit-
-659 ment, or until he has been imprisoned thirty days.
660 A claimant whose claim is not allowed as aforesaid,
661 and the person complained against, shall each have
662 the same right of appeal to the superior court as if
663 he had been convicted of crime; but before his appeal
664 is allowed he shall recognize to the commonwealth
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in the sum of two hundred dollars, with sufficient
surety or sureties, to prosecute his appeal to the su-
perior court and to abide the sentence of the court
thereon. Upon such appeal, any question of fact
shall be tried by a jury. On the judgment of the
court after verdict, whether a forfeiture of the whole
or any part of the cigarettes, container or containers,
vehicle, and the records seized, or otherwise, similar
proceedings shall be had as are directed in sections
fifty to fifty-five, inclusive, of chapter one hundred
and thirty-eight.
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Section 9. Sums due to the commonwealth under
this chapter may be recovered by the attorney gen-
eral in an action brought in the name of the commis-
sioner. The commissioner shall have the same powers
and remedies with respect to the collection of said
sums as he has with respect to the collection of in-
come taxes under chapter sixty-two. Sums overdue
shall bear interest at the rate of six per cent per
annum from the date when due to the date of pay-
ment. The commissioner may require a licensee
under section two to furnish a surety company bond
with a surety company authorized to do business in
the commonwealth as surety, in such amount as he
may fix, conditioned upon the payment of the excise
provided by this chapter.
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Section 10. No person shall have in his possession
a machine for vending cigarettes for a period in excess
of seventy-two hours unless there shall be attached
to the same a disc or marker as provided by section
two; provided, that this provision shall not apply
to any such machine while not containing cigarettes
and in the possession of a manufacturer of, or dealer
in, such machines or a licensed distributor or dealer.
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699 If any person has in his possession a vending machine,
700 containing cigarettes, not properly licensed, the com-
-701 missioner may cause such vending machine to be
702 sealed until properly licensed and such person shall
703 be subject to the same penalty as a dealer selling
704 cigarettes without being licensed so to do. Any
705 person who shall sell, offer for sale or possess with
706 intent to sell any cigarettes, or otherwise act as a
707 distributor or dealer, without being licensed so to do
708 under section two, shall, in addition to any other
709 penalty provided by this chapter, be punished by a
710 fine of not more than fifty dollars. .Any person who
711 shall knowingly purchase or possess any cigarettes
712 not manufactured, purchased or imported by a
713 licensed distributor shall be punished by a fine of
714 not less than fifty nor more than one thousand dol-
-715 lars. Any person who shall knowingly have in his
716 possession a shipping case or other container of ciga-
-717 rettes, containing cigarettes and not bearing the
718 name and address of the person receiving the ciga-
-719 rettes from a manufacturer or such other markings as
720 the commissioner may prescribe, and any person
721 knowingly being in possession within the common-
-722 wealth of such a shipping case or other container of
723 cigarettes from which such name and address has
724 been erased or defaced, shall be punished by a fine
725 of not less than twenty-five nor more than one hun-
-726 dred dollars. No person, either as principal or agent,
727 shall sell or solicit orders for cigarettes to be shipped,
728 mailed or otherwise sent or brought into the common-
-729 wealth to any person not a licensed distributor, unless
730 the same is to be sold to or through a licensed dis-
-731 tributor. Any person who shall sell a cigarette to a
732 person under eighteen or, not being his parent or
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733 guardian, give a cigarette or snuff or tobacco in any
734 form to any person under eighteen, shall be punished
735 by a fine of not more than fifty dollars. Any operator
736 of a vending machine for the sale of cigarettes or
737 tobacco and any owner or tenant of a location where
738 a vending machine is located who shall permit any
739 person under eighteen to use such machines, shall be
740 punished by a fine of not more than fifty dollars.
741 Each vending machine containing cigarettes or to-
-742 bacco shall have attached on the front of it a notice
743 to be furnished by the commissioner reading “Per-
-744 sons under eighteen are prohibited from using this
745 machine'’, and any person owning or operating a
746 vending machine who fails to display such a notice
747 shall be punished by a fine of not more than fifty
748 dollars. Each violation of this chapter shall be
/a 9 deemed to constitute a separate offence. Any person
750 who files any false return, affidavit, or statement, or
751 who violates any provision of this chapter for which
752 no other penalty has been provided, shall be punished
753 by a fine of not more than one thousand dollars or by
754 imprisonment for not more than one year, or both.
755 The state police and all local police authorities shall
756 have the authority to enforce, and shall, at the request
757 of the commissioner or Ins duly authorized agent,
758 enforce, the provisions of this section.
759 Section 11. Each dealer shall keep within the
760 commonwealth complete and accurate records of all
/61 cigarettes purchased or otherwise acquired. Such
762 records shall consist of written statements to be de-
-763 livered by each distributor as provided by section
764 five. Every owner of, or tenant occupying, premises
765 where a vending machine is located shall keep a
766 record of all cigarettes sold through the vending ma-
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767 chine so located on his premises and the amount of
768 commission paid by the person operating the ciga-
-769 rette vending machine. Such records shall consist of
770 written statements to be given by each person operat-
-771 ing vending machines for the sale of cigarettes as
772 provided by section five. Such records shall be
773 safely preserved for a period of three years in such
774 a manner as to insure permanency and accessibility
775 for inspection by the commissioner or his authorized
776 representative. The commissioner may require any
777 dealer or any owner or tenant occupying premises
778 where a vending machine for the sale of cigarettes
779 has been installed to make reports as often as the
780 commissioner deems necessary to enable him to
781 determine whether the excise imposed by this chap-
-782 ter has been fully paid. The commissioner and his
783 authorized representatives may examine the books,
784 papers and records of any dealer in the common-
-785 wealth, for the purpose of determining whether the
786 excise imposed by this chapter has been fully paid,
787 and may investigate, examine and search any prem-
-788 ises where cigarettes are possessed, stored or sold for
789 the purpose of determining whether the provisions
790 of this chapter are being obeyed.
791 Section 11A. Any person who shall fraudulently
792 make or utter or shall forge or counterfeit any stamp,
793 disc, license or marker, prescribed by the commis-
-794 sioner under the provisions of this chapter, or who
795 shall cause or procure the same to be done, or who
796 shall wilfully utter, publish, pass or render as true,
797 any false, altered, forged or counterfeited stamp,
798 license, disc or marker, or who shall knowingly pos-
-799 sess any such false, altered, forged or counterfeited
800 stamp, license, disc or marker, or who shall tamper
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with or cause to be tampered with any metering ma-
chine authorized to be used under the provisions of
this chapter, or who shall remove or otherwise prepare
any stamp with intent to use, or cause such stamp
to be used, after it has already been used, or who shall
buy, sell, offer for sale or give away any such washed
or removed or restored stamp to any person, or who
shall have in his possession any washed or restored or
removed or altered stamp which has been removed
from the package to which it had been affixed, or who
shall re-use or re-fill with cigarettes any package
required to be stamped under this chapter from which'
cigarettes have been removed, shall be punished by
imprisonment for not more than ten years.
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Section 2. This act shall take effect on July first,
nineteen hundred and fifty-two.
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