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HOUSE No. 263
Accompanying the first recommendation of the Department of

Public Health (House, No. 262). Health Care.

In the Year One Thousand Nine Hundred and Seventy-Five.

An Act amending the drug formulary law.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Section 13 of chapter 17 of the General Laws,
2 as appearing in chapter 717 of the acts of 1970, is hereby
3 amended by striking out the word “five” in the first sentence of
4 the first paragraph and inserting in place thereof the following
5 word: seven and by striking out the second and third
6 sentences of said paragraph and inserting in place thereof the
7 following sentences; Five members of the commission shall be
8 physicians or pharmacists possessing recognized competence in
9 clinical pharmacology, pharmacy or medical therapeutics and

10 two members shall be non-providers, as that term is defined in
11 section three, one of whom, by reason of his age, his training,
12 experience or affiliations will represent the interests of the
13 elderly. Each member shall serve for a term of three years, or
14 until his successor is appointed and qualified, whichever is
15 longer.

1 SECTION 2. Of the members first appointed to the drug
2 formulary commission established under section thirteen of
3 chapter seventeen of the General Laws, as inserted by section
4 one of this act, two shall be appointed for a term of one year,
5 two shall be appointed for a term of two years and three shall be
6 appointed for a term of three years.

1 SECTION 3. The second paragraph of said section 13 of
2 chapter 17, as so appearing, is hereby amended by striking out
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3 the second sentence thereof and substituting therefor the
4 following; After receiving the advice of the commission and
5 The Department of Public Welfare, the department shall adopt
6 by regulation such formularies, or parts thereof, used or adopted
7 by agencies of the federal government, as it may determine to be
8 authoritative and accurate in listing of therapeutically equivalent
9 drugs. Such formularies may include drugs which are the subject

10 matter of patent rights issued by the United States Patent Office,
11 and when no known therapeutic equivalent exists, a notation of
12 the finding shall be included in the formulary. Such formularies
13 may include listings of multi-component drugs for which the
14 department finds that legitimate uses exist in clinical practice.
15 The department shall base such findings upon analysis of the
16 relative costs and clinical efficiency of such multi-component
17 drugs in comparison with single-component drugs prescribed
18 individually or in combination, but shall not base such findings
19 upon the mere availability or popularity on the commercial
20 market of such multi-component drugs. Said formulary may
21 also include regulations establishing a range of reasonable cost
22 for each product listed in said formulary. Said cost regulations
23 shall be so established to reflect current wholesale market prices.
24 The Department of Public Welfare shall utilize the drug
25 formularies adopted pursuant to this section in its administra-
-26 tion of the program of medical care and assistance established
27 by Chapter 118 E by adopting said formularies by regulation,
28 with amendments to said formularies only if necessary to
29 comply with the provisions of Chapter 118E, Title XIX of the
30 Social Security Act as amended, and regulations promulgated
31 thereunder.

I

1 SECTION 4. Said Section 13 of said Chapter 17, as so
2 appearing, is further amended by striking out the third
3 paragraph and inserting in place thereof the following I’
4 paragraph:—Any person aggrieved by the listing, or by the
5 refusal of the commission to list a drug or pharmaceutical
6 therein, shall be entitled to judicial review as provided in section
7 seven of chapter thirty A. For purposes of this section, the term
8 “brand name” shall mean the name that the manufacturer of a
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drug or pharmaceutical places on the container thereof at the
time of packaging, and the term “generic name” shall mean the
chemical or established name of such drug or pharmaceutical.
The department may make rules and regulations for the
administration of this section, after receiving the advice of the
commission and the Department of Public Welfare. Such rules
and regulations may include findings by the department of the
availability of drugs and pharmaceuticals at wholesale, which
findings shall be conclusive for purposes of the enforcement of
section forty-two B of chapter one hundred and twelve.

9
10
11
12
13
14
15
16

% 17
18

SECTIONS. Section 12D of chapter 112 of the General
Laws, as appearing in section 2 of chapter 717 of the acts of
1970, is hereby repealed.
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SECTION 6. Said chapter 112 is hereby amended by
inserting after section 12F the following section:
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Section I2G. Every physician who prescribes by brand name
a drug or pharmaceutical listed in the drug formulary
promulgated under section thirteen of chapter seventeen shall be
deemed to have prescribed any therapeutically equivalent form
of such drug or pharmaceutical listed in said formulary unless
the physician has specifically indicated on the prescription “Do
Not Substitute”, provided that such indication may not be
printed or stamped on the prescription but shall be in the
handwriting of the physician or shall be typewritten in the
original and shall be signed by the physician.
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SECTION 7. Said chapter 112 is hereby amended by
inserting after section 22 the following section:
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Section 22A. Every podiatrist who prescribes by brand name
a drug or pharmaceutical listed in the drug formulary
promulgated under section thirteen of chapter seventeen shall be
deemed to have prescribed any therapeutically equivalent form
of such drug or pharmaceutical listed in said formulary unless
the podiatrist has specifically indicated on the prescription “Do
Not Substitute”, provided that such indication may not be
printed or stamped on the prescription but shall be in the
handwriting of the podiatrist or shall be typewritten in the
original and shall be signed by the podiatrist.
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1 SECTION 8. Said chapter 112 is hereby amended by inserting
2 after section 42A the following three sections;
3 Section 428. Upon receipt of a prescription, whether by
4 brand name or generic name, for a drug or pharmaceutical listed
5 in the drug formulary promulgated under section thirteen of
6 chapter seventeen, any registered pharmacist or assistant
7 pharmicist shall dispense a less expensive reasonably available
8 therapeutically equivalent form of such drug or pharmaceutical
9 listed in said formulary in accordance with regulations therein.

10 provided, however, that if the prescribing practitioner has
11 specifically indicated “Do Not Substitute” on a prescription
12 made by brand name in accordance with another provision of
13 this chapter, the registered pharmacist or assistant pharmacist
14 shall dispense the drug or pharmaceutical by brand name as
15 indicated. In no event shall a registered pharmacist or assistant
16 be required to dispense a therapeutically equivalent form of a
17 drug or pharmaceutical which is not reasonably available at
18 wholesale. He shall keep a record on the prescription, subject to
19 inspection by the department of public health or the board, of
20 the brand or generic name by which each drug or phar-
-21 maceutical is prescribed and the brand or generic name by which
22 said drug or pharmaceutical is dispensed.
23 Section 42C. Any person engaged in the retail drug business
24 shall maintain a copy of the drug formulary promulgated under
25 section thirteen of chapter seventeen.
26 If a prescriptions calls for dispensing of a drug product listed
27 in the formulary, that, in the professional judgment of the
28 registered pharmacist or assistant pharmacist, is not of
29 acceptable quality, he shall not dispense said drug product, shall
30 record the reasons therefore and preserve a sample of said drug
31 product, and shall report his findings at once to the prescriber
32 and within thirty days to the commission.
33 Section 42D. Whoever violates any requirement established
34 under section forty-two B or forty-two C, or whoever aids,
35 abets, causes or permits any such violation, shall be punished by
36 a tine ot one hundred dollars for each offense. Such punishment
37 shall be in addition to any administrative sanctions imposed by
38 the board under this chapter.
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1 SECTION 9. Said chapter 112 is hereby amended by
inserting after section 53 the following section:1
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Section 53A. Every dentist who prescribes by brand name a
drug listed in the drug formulary promulgated under section
thirteen of chapter seventeen shall be deemed to have prescribed
any therapeutically equivalent form of such drug listed in said
formulary unless the dentist has specifically indicated on the
prescription “Do Not Substitute”, provided that such indication
may not be printed or stamped on the prescription but shall be
in the handwriting of the dentist or shall be typewritten in the
original and shall be signed by the dentist.
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SECTION 10. Said chapter 112 is hereby amended by
inserting after section 59 the following section: -
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Section 59A. Every veterinarian who prescribes by brand
name a drug or pharmaceutical listed in the drug formulary
promulgated under section 13 of chapter 17 shall be deemed to
have prescribed any therapeutically equivalent form of such
drug or pharmaceutical listed in said formulary unless the
veterinarian has specifically indicated on the prescription “Do
Not Substitute”, provided that such indication may not be
printed or stamped on the prescription but shall be in the
handwriting of the veterinarian or shall be typewritten in the
original and signed by the veterinarian.
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SECTION 11. Section 32 of said chapter 112, as appearing in
Chapter 328 of the acts of 1934, is hereby amended by striking
out the word “forty-two” in the first sentence and inserting in
place therof the following word: -forty-two D.
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SECTION 12. Section 60 of said chapter 112, as appearing in
the Tercentenary Edition of the General Laws, is hereby
amended by striking out, in line one, the words “The six
preceding sections” and inserting in place thereof the following
words: Section fifty-four to fifty-nine, inclusive.
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