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By Mr. Silva of Gloucester, petition of Richard R. Silva, David J.
Lane and Norris W. Harris relative to establishing a coastal
protection fund for the purpose of carrying out pollution abatement
programs. Natural Resources and Agriculture.

t
In the Year One Thousand Nine Hundred and Seventy-Four.

An Act establishing the coastal protection fund.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 21 of the General Laws is hereby amended by
2 inserting after section 27 the following section: -

3 Section 27A. There is hereby established a coastal protection
4 fund to be used by the director as a nonlapsing, revolving fund
5 for carrying out the purposes of pollution abatement programs.
6 The fund shall be limited to the sum of five million dollars. To
7 this fund shall be credited all penalties and other fees and
8 charges related to these programs. All expenses of the division
9 including administrative expenses, costs of removal of dis-

-10 charges of pollutants and third party damages shall be charged
11 to the fund. Moneys in the fund, not needed currently to meet
12 the obligations of the division in the exercise of its respon-
-13 sibilities shall be deposited with the state treasurer to the credit
14 of the fund, and may be invested in such manner as is provided
LS for by statute. Interest received on such investment shall be
*6 credited to the Coastal Protection Fund.

17 The general court may allocate not more than one hundred
18 thousand dollars per annum of the amount then currently in the
19 fund to be devoted to research and development in the causes,
20 effects and removal of pollution caused by oil, petroleum
21 products and their by-products on the marine environment.
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Any person claiming to have suffered damages to real estate or
personal property or loss of income directly or indirectly as a
result of a discharge of oil, petroleum products or their
by-products may apply within one month after the occurrence of
such discharge to the division stating the amount of damage he
claims to have suffered as a result of such discharge. The division
shall prescribe appropriate forms and details for such applica-
tions. The division may, upon petition, and for good cau:*
shown, waive the one month limitation for filing damage claims.
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If the claimant, the division and the person causing the
discharge can agree to the damage claim, the division shall certify
the amount of the claim and the name of the claimant to the
state treasurer and the treasurer shall pay the same from the
coastal protection fund.
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If the claimant, the division and the person causing the
discharge cannot agree as to the amount of the damage claim, the
claim shall forthwith be transmitted for action to the board of
arbitration as provided in this section.
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Third party damage claims shall be stated in their entirety in
one application. Damages omitted from any claim at the time the
award is made shall be deemed waived.
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Damage claims arising under the provisions of this section shall
be recoverable only in the manner provided, it being the intent of
the general court that the remedies provided therein are
exclusive.
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The board of arbitration shall consist of three persons, one to
be chosen by the person determined in the first instance by the
commission to have caused the discharge, one to be chosen by
the director to represent the public interest and one person
chosen by the first two appointed members to serve as a neutral
arbitrator. The neutral arbitrator shall serve as chairman. If the
two arbitrators fail to agree upon, select and name the neu %

arbitrator within ten days after their appointment then tne
division shall request the American Arbitration Association to
utilize its procedures for the selection of the neutral arbitrator.
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No member of the division shall serve as an arbitrator.57
58 Arbitrators shall be named by their principals within ten days

after the division receives notice of claims arising from a59
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discharge. If either party shall fail to select its arbitrator within
the said ten days the other party shall request the American
Arbitration Association to utilize its procedures for the selection
of such arbitrator and the two arbitrators shall proceed to select
the neutral arbitrator as provided in this section.
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One board of arbitrators shall be established for and hear and
determine all claims arising from or related to a common single
discharge.
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t6B Hearings before boards of arbitrators shall be informal, and the
rules of evidence prevailing in judicial proceedings shall not be
binding. The board shall have the power to administer oaths and
to require by subpoena the attendance and testimony of
witnesses, the production of books, records and other evidence
relative or pertinent to the issues represented to them for
determination.
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Determinations made by a majority of the board shall be final,
and such determinations shall be subject to review by a justice of
the superior court but only as to matters relating to abuse of
discretion by the board.
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Representation on the board of arbitration shall not be
deemed an admission of liability for the discharge.
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Annual license fees shall be determined on the basis of
one-half cent per barrel of oil, petroleum products or their
by-products transferred by the applicant during the licensing
period and shall be paid monthly on the basis of records certified
to the division license fees shall be paid to the division and upon
receipt by it credited to the coastal protection fund.
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87 Whenever the balance in the fund has reached the limit, license

fees shall be proportionately reduced to cover only administra-
tive expenses and sums allocated to research and development.

88
89
90 Moneys in the coastal protection fund shall be disbursed for

the following purposes and no others:91
4)2 Administrative expenses, personnel expenses and equipment

costs of the division related to the enforcement of this section.93
94 All costs involved in the abatement ofpollution related to the

discharge of oil, petroleum products and their by-products.95
96 Sums allocated to research and development.
97 Payment of third party claims awarded.
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Payment of costs of arbitration and arbitrators.98
Payment of costs of 1 insurance by the commonwealth to

extend or implement the benefits of the fund.
99

100
The following shall be reimbursements to such fund;101
Costs incurred by the fund in the abatement of a prohibited

discharge including third party claims when the person permit-
ting the same shall have failed to promptly report the discharge
as required by rules and regulations of the division, and such
costs where the person permitting the prohibited discharge is
a licensee.
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In the case of a licensee promptly reporting a discharge as
required by this costs involved in the abatement of any single
prohibited discharge including third party claims in excess of
fifteen thousand dollars over and above payments received under
any federal program.
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Requests for reimbursement to the fund for the above costs if
not paid within thirty days of demand shall be turned over to the
Attorney General for collection.
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Upon petition of the person determined to be liable for
reimbursement to the fund for abatement costs the division may,
after hearing, waive the right to reimbursement to the fund if the
director finds that the occurrence was the result of any of the
following:
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120
121 An act of war.

An act of government, either State, Federal or municipal.122
An act of God, which shall mean an unforeseeable act

exclusively occasioned by the violence of nature without the
interference of any human agency.
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Upon such finding by the division immediate credit therefor
shall be entered for the party involved. The findings of the
division shall be conclusive as it is the legislative intent that
waiver provided in this subsection is a privilege conferred not a

126
127
128
129
130 right granted. to

A licensee shall be liable for all acts and omissions ot .is131
132 servants and agents, and carriers destined for a licensee’s facilities

from the time such carrier shall enter state waters until such time
as the carrier shall leave state waters.

133
134
135 The commonwealth need not plead or prove negligence.
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136 Because it is the intent of this section to provide the means for
137 rapid and effective clean-up and to minimize direct damages as
138 well as indirect damages and the proliferation of third party
139 claims, any licensee, agent or servant including carriers destined
140 for or leaving a licensee’s facility while within state waters
141 permits or suffers a prohibited discharge or other polluting
142 condition to take place shall be liable to the commonwealth for
143 all costs of clean-up or other damage incurred by the common-
-144 wealth. In any suit to enforce claims of the commonwealth, it
145 shall not be necessary for the commonwealth to plead or prove
146 negligence in any form or manner on the part of the licensee, the
147 commonwealth need only plead and prove the fact of the
148 prohibited discharge or other polluting condition and that it
149 occurred at facilities under the control of the licensee or was
150 attributable to carriers or others for whom the licensee is
151 responsible.
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