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By Mr. Buffone of Worcester, petition of the Service Employees
International Local 254 and Charles Buffone for legislation to
establish prevailing wages for building service employees. Commerce
and Labor.

In the Year One Thousand Nine Hundred and Seventy-Five

An Act establishing prevailing wage for building service
EMPLOYEES.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 The General Laws are hereby amended by inserting after
2 chapter 149 the following Chapter: Chapter 149A.
3 Section I. Definitions.
4 “Building service employee” or “employee” means any person
5 performing work in connection with the care or maintenance of
6 an existing building, or in connection with the transportation of
7 office furniture or equipment to or from such building, for a
8 contractor under a contract with a public agency which is in
9 excess of two thousand five hundred dollars and the principal

10 purpose of which is to furnish services through the use of
1 1 building service employees.
12 “Building service employee” or “employee” includes, but is not
13 limited to, watchman, guard, doorman, building cleaner, porter,
14 handyman, janitor, gardener, groundskeeper, stationary
15 fireman, elevator operator and starter, window cleaner, and
16 occupations relating thereto.
17 “Public agency” means the state, any of its political
18 subdivisions, a public authority or commission.
19 “Contractor” means any employer who employs employees to
20 perform building service work under a contract with a public
21 agency, and shall include any of his subcontractors.
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22 “Wage” includes: (a) basic hourly cash rate of pay; and fb)
23 supplements. The term “supplements” means fringe benefits
24 including medical or hospital care, pensions on retirement or
25 death, compensation for injuries or illness resulting from
26 occupational .activity, or insurance to provide any of the
27 foregoing, unemployment benefits, life insurance, disability and
28 sickness insurance, accident insurance, vacation and holiday
29 pay, costs of apprenticeship or other similar programs and other
30 bona fide fringe benefits not otherwise required by federal, state *

31 or local law to be provided by the contractor or subcontractor.
32 “Prevailing wage” means the wage determined by the
33 Commissioner to be prevailing for the various classes of building
34 service employees in the locality. In no event shall the basic
35 hourly cash rate of pay be less than the statutory minimum wage
36 established by Department of Labor and Industries.
37 "Locality” means the state, a town, city, county or other civil
38 division or area of the state as determined by the Commissioner.
39 The Commissioner may fix a different geographic area in
40 determining the locality for the prevailing basic hourly cash rate
41 of pay and the locality for prevailing supplements.
42 “Commissioner” means the Commissioner of Labor and
43 Industries, except for building service work performed by or on
44 behalf of a city, town, or county in which case “Commissioner”
45 means the comptroller or other analogous officer of such city,
46 town or county.

47 Section 2. Prevailing wage.
48 (1) Every contractor shall pay a service employee under a
49 contract for building service work a wage of not less than the
50 prevailing wage in the locality for the craft, trade or occupation
51 of the service employee.
52 (2) Each contract for building service work shall contain as
53 part of the specifications thereof a schedule of the wages
54 required to be paid to the various classes of service employees %

55 on such work, and each such contract shall further contain a
56 provision obligating the contractor to pay each employee on
57 such work not less than the wage specified for his craft, trade or
58 occupation in such schedule.
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59 (3) The public agency, or appropriate officer or agent thereof,
whose responsibility it is to prepare or direct the preparation of
the plans and specifications for a contract for building service
work, shall ascertain from such plans and specifications the
classifications of employees to be employed on such work and
shall file a list of such classifications with the Commissioner,
together with a statement of the work to be performed. The
Commissioner shall determine the crafts, trades and occupations
required for such work and shall make a determination of the
wages required to be paid in the locality for each such craft,
trade or occupation. A schedule of such wages shall be annexed
to and form a part of the specifications for the contract prior to
the time of the advertisement for bids on such contract and shall
constitute the schedule of wages referred to in subdivision two of
this section.
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74 (4) No later than the first day upon which work on said

contract is performed by any employee, the contractor shall post
in a prominent and accessible place on the site of the work a
legible statement of the wages to be paid to the workmen
employed thereon.
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An employee, employed by a contractor, who works more
than eight hours in any one day or more than forty hours in any
workweek shall be paid wages for such overtime at a rate not
less than one-and-one-half times his prevailing basic cash hourly
rate.
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Section 4. Powers of the Commissioner.85
(1) In addition to the powers enumerated elsewhere in this

chapter, the Commissioner shall have the power;
86
87

(a) to cause an investigation to be made to determine the
wages prevailing in any locality in all crafts, trades and
occupations involved in service work; in making such investiga-
tion, the Commissioner may utilize wage and fringe benefit data
from various sources including, but not limited to, data and
determinations of federal, state or other governmental agencies;
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(b) to institute and conduct inspections at the site of the work
or elsewhere in aid of the effective administration and
enforcement of the provisions of this article;
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Section 3. Overtime.
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(c) to examine the books, documents and records pertaining
to the wages paid to, and the hours of work performed by,
service employees;
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(d) to hold the hearings provided for in this article, and in
connection therewith to issue subpoenas, administer oaths and
examine witnesses. The enforcement of a subpoena issued under
this section shall be regulated by the rules of civil procedure.
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(e) to make a classification by craft, trade or other generally
recognized occupational category of the service employees v

104
105

involved and to determine whether such work has been
performed by the employees in such classification;
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(f) to require a contractor to file with the Commissioner a
record of the wages actually paid by such contractor to the
employees and of their hours of work;
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(g) to delegate any of the foregoing powers to his deputy or
other authorized representative;
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(h) to provide such reasonable limitations from any or all
provisions of this article as he may find necessary and proper in
the public interest or to avoid serious impairment of the conduct
of government business;
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(i) to propose, and after public hearing held before him or his
designee, to promulgate such rules as he shall consider necessary
for the proper execution of the duties, responsibilities and
powers conferred upon him by the provisions of this article.
Such rules may allow such reasonable variations, tolerances and
exemptions to and from any or all provisions of this article as
the Commissioner may find necessary and proper in the public
interest, or to avoid serious impairment of the conduct of
government business.
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(2) This section is to in no way limit the powers and authority
conferred on the Commissioner of Labor and Industries by any
other Chapter of Massachusetts General Laws.
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Section 5. Investigation and hearing. $4129
(1) Whenever the Commissioner has reason to believe that a

service employee has been paid less than the wages stipulated in
the contract, or if such contract has no wage schedule attached
thereto and the Commissioner has reason to believe that a
service employee has been paid less than the wages prevailing for
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his craft, trade or occupation, the Commissioner may, and upon
receipt of a written complaint from an employee employed
thereon, shall conduct a special investigation to determine the
facts relating thereto.
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(2) At the start of such investigation the Commissioner may
notify the financial officer of the public agency interested who
shall, at the direction of the Commissioner, forthwith withhold
from any payment due to the contractor executing the contract
sufficient money to safe-guard the rights of the service
employees. The money shall be held in trust pending completion
of the investigation.
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(3) If. despite the requirements of law, the contract for the
service work has been awarded without the annexation thereto
of the schedule of wages provided for in this article, the
Commissioner shall determine in the proceeding before him the
wages prevailing at the time the work was performed for the
crafts, trades, or occupations of the employees involved.
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(4) In an investigation conducted under the provisions of this
section, the inquiry of the Commissioner shall not extend to
work performed more than three years prior to; (a) the filing of
the complaint, or (b) the commencement of the investigation
upon the Commissioner’s own volition, whichever is earlier in
point of time.
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(5) The investigation and hearing shall be expeditiously
conducted and upon the completion thereof the Commissioner
shall determine the issues raised and shall make and file an order
in his office stating such determination and forthwith serve
personally or by mail a copy of such order and determination
together with a notice of filing upon all parties to the proceeding
and upon the financial officer of the public agency involved. If
the order directs the payment to specified employees of wages
found to be due and unpaid, including interest at six per centum
from the time such wages should have been paid, the financial
officer of such public agency shall, upon the service to him of
such order, pay to such employees from the trust money
withheld the amounts specified in such order, provided no
review proceeding pursuant to the provisions of article seventy-
eight of the civil practice law and rules is commenced within
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;

«

thirty days of the date said order was filed in the office of the
Commissioner. If such review is timely commenced, the money
withheld shall remain in trust pending final disposition of the
review proceeding.
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(6) When a final determination has been made and such
determination is in favor of an employee, such employee may,
in addition to any other remedy provided by this article,
institute an action in any court of appropriate jurisdiction
against the person or corporation found to have violated this
article for the recovery of the difference between the sum, if any,
actually paid to him by the aforesaid financial officer pursuant
to said order and the amount found to be due him as determined
by said order. Such action must be commenced within three
years from the date of the filing of said order, or if the said
order is reviewed in a proceeding pursuant to article seventy-
eight of the civil practice law and rules, within three years after
the termination of such review proceeding.
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(7) When, pursuant to the provisions of this section, a final
order has been entered against a contractor in two instances
within any consecutive six-year period determining that such
contractor has willfully failed to pay the prevailing wages in
accordance with the provisions of this article, such contractor,
and if the contractor is a corporation, any officer of such
corporation who knowingly participated in such failure, shall be
ineligible to submit a bid on or be awarded any public building
service contract for a period of five years from the date of the
second order. Nothing in this subdivision shall be construed as
affecting any provision of any other law or regulation relating to
the awarding of public contracts.
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Section 6. Failure to protest underpayments.202
Notwithstanding any inconsistent provision of this chapter or

of any other general, special or local law, ordinance, charter or
administrative code, a service employee shall not be barred from
his right to recover the difference between the amount actually
paid to him and the amount which should have been paid to him
pursuant to an order entered under the provisions of this article
because of the prior receipt by him without protest of wages
paid or on account of his failure to indicate his protest against
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211 the amount, or that the amount so paid does not constitute
payment in full of wages due him for the period covered by such
payment.

212
213
214 Section 7. Statements showing amounts clue for wages.

(I) Before payment is made by or on behalf of a public
agency of any sums due on account of a contract for service
work, it shall be the duty of the comptroller of the state or the
financial officer of such public agency or other officer or person
charged with the custody and disbursement of the state or
corporate funds applicable to the contract under and pursuant
to which payment is made, to require the contractor and each
and every subcontractor to file a statement in writing in form
satisfactory to such officer certifying to the amounts then due
and owing from such contractor or subcontractor filing such
statement to or on behalf of any and all service employees for
daily or weekly wages on account of labor performed upon the
work under the contract, setting forth therein the names of the
persons whose wages are unpaid and the amount due to or on
behalf of each respectively, which statement so to be filed shall
be verified by the oath of the contractor or subcontractor, as the
case may be, that he has read such statement subscribed by him
and knows the contents thereof, and that the same is true of his
own knowledge.

215
216
217

V 8TI9
220
221
999

223
224
225
226
227
228
229
230
231
232
233

(2) If any interested person shall have previously filed a
protest in writing objecting to the payment to any contractor or
subcontractor to the extent of the amount of amounts due or to
become due to him for daily or weekly wages for labor
performed on the work for which such contract was entered
into, or if for any other reason it may be deemed advisable, the
comptroller of the state or the financial officer of the public
agency or other officer or person charged with the custody and
disbursement of the state or corporate funds applicable to the
contract for such work, may deduct from the whole amount of
any payment on account thereof the sum or sums admitted by
any contractor or subcontractor in such statement or statements
as filed to be due and owing by him on account of labor
performed on such work before making payment of the amount

certified for payment in any estimate or voucher, and may
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withhold the amount so deducted for the benefit of the service
employees whose wages are unpaid as shown by the verified
statements filed by any contractor or subcontractor, and may
pay directly to any person the amount or amounts shown by the
statements filed as hereinbefore required to be due to hime or
his duly authorized collective bargaining labor organization
receiving such payment to the extent of the amount thereof.
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Section 8. Penalties. «256
(1) Any contractor or subcontractor who shall upon his oath

verify any statement required to be filed under this article which
is known by him to be false shall be guilty of perjury and
punishable as provided by the penal law.
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(2) When a contract for service work contains as part thereof
a schedule of wages as provided for in this article, any
contractor who, after entering into such contract, and any
subcontractor of such contractor who fails to pay to any service
employee the wages stipulated in such wage schedule is guilty of
a misdemeanor and upon conviction shall be punished for a first
offense by a fine of five hundred dollars or by imprisonment for
not more than thirty days or both fine and imprisonment; for a
second offense by a fine of one thousand dollars, and in addition
thereto the contract on which the violation has occurred shall be
forfeited; and no such contractor shall be entitled to receive any
sum, nor shall any officer, agent or employee of the contracting
public agency pay any such sum or authorize its payment from
the funds under his charge or control to such contractor for
work done upon the contract on which the contractor has been
convicted of a second offense. If the contractor or subcontractor
is a corporation, any officer of such corporation who knowingly
permits the corporation to fail to make such payment shall also
be guilty of a misdemeanor and the criminal and civil penalties
herein shall attach to such officer upon conviction.
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Section 9. Provisions in contracts prohibiting discrimination
on account of race, creed, color, national origin, age or sex.
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Every contract for service work shall contain provisions by
which the contractor agrees:
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(1) that in the hiring of employees for the performance of
work under the contract or any subcontract thereunder within

285
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287 the territorial limits of this state, no contractor, subcontractor,
nor any person acting on behalf of such contractor or
subcontractor, shall be by reason of race, creed, color, national
origin, age or sex discriminate against any citizen of the state of
New York who is qualified and available to perform the work to
which the employment relates;

288
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292
293 (2) that no contractor, subcontractor, nor any person on his

behalf shall, in any manner, discriminate against or intimidate
any employee hired for the performance of work under the
contract on account of race, creed, color, national origin, age or
sex;
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297
298 (3) that there may be deducted from the amount payable to

the contractor by the public agency under the contract a penalty
of five dollars for each person for each day during which such
person was discriminated against or intimidated in violation of
the provisions of the contract;
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302
303 (4) that the contract may be cancelled or terminated by the

public agency, and all moneys due or to become due thereunder
may be forfeited for a second or any subsequent violation of the
terms or conditions of this section of the contract.

304
305
306
307 Section 10. Enforcement of chapter (section).
308 If the Commissioner, as defined herein, finds that any contractor

on service work fails to comply with or evades the provisions of this
chapter, he shall present evidence of such noncompliance or evasion
to the public agency having charge of such work for enforcement.
Where such evidence indicates a noncompliance or evasion on the
part of a subcontractor, the contractor shall be responsible for such
noncompliance or evasion. It shall be the duty of the public agency
in charge of such service work to enforce the provisions of this
chapter.
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