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By Mr. McGrath of Watertown, petition of Richard M. McGrath
for legislation to stimulate the economy through business and
industrial financial assistance. Commerce and Labor.

Commontoealtt) of iHafifiadfnigcttfi
In the Year One Thousand Nine Hundred and
An Act to stimulate the economy

Seventy-Five

through

business and

INDUSTRIAL FINANCIAL ASSISTANCE.

Whereas, The deferred operation of this act would tend to
1
2 defeat its purposes which are to protect the public welfare by
3 reducing the high level of unemployment, lessening the number
4

5
6
7
8
9

of people on welfare rolls and increasing income tax revenue
for the commonwealth by encouraging lending institutions to
extend credit to those industries and businesses which may
preserve or create jobs for the people of the commonwealth, it
is therefore declared to be an emergency law, necessary for the
immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:
1

SECTION 1. Declaration of Public Purpose and Legislative

2 Findings.
Whereas, There exists in the Commonwealth of Massachu3

A

-4 setts an unacceptable level of high unemployment due to the
5 dire state of the economy, the lack of an acceptable level of
6 industrial, manufacturing, construction and business activities,

7
8
9
10
11
12
13

and

Whereas, In March of 1972, high unemployment continues
to persist in the commonwealth at a rate of 7.7% of the
civilian labor force of 2,669,100, a rate which is 1.8% above
the national level of unemployment, and
Whereas, 16 cities and 102 towns in the commonwealth have
suffered from “substantial” unemployment of 6% or more for
14 at least the last three months and 5 other cities and 49 towns
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15 have had “persistent” unemployment of 6% or more for three
16 of the last four years, and
17
Whereas 72% of the cities and towns comprising 85% of the
18 population of this commonwealth suffer from persistent or
19 substantial unemployment, and
Whereas at least 57,800 employees of 528 businesses in this
20
21 commonwealth have jobs which are presently endangered due
22 to additional prospective financial burdens imposed upon their
23 employers by citations of state water or air pollution au-J
24 thorities, and
Whereas, the existence of this unemployment crisis has sub25
-26 stantially reduced income tax revenue, increased unemployment
27 and welfare rolls to an unacceptable level and caused many
28 people of this commonwealth to become unwillingly un-29 productive and thereby experience serious economic distress,
30 the legislature finds it necessary to stimulate the economic
31 climate through mi increased flow of private investment funds
32 from banks, investment houses, insurance companies, and other
33 financial institutions, to aid in the financing of industrial and
34 business enterprises and projects with the net effect of creating
35 and preserving jobs for the people of this Commonwealth.
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4
5

SECTION
amended by
thereof the
inserting in

1
2
3
4
5

SECTION 3. The division of economic development and
industrial finance as created by section 2 of this act shall have
all of the duties mid functions of the former division of
economic development and such other duties and functions as
hereinafter provided.
i

2. Chapter 23A of the General Laws is hereby
striking out in section 3 in the first sentence

words “division of economic development” and
division of economic
place thereof the words:
development and industrial finance.

i

-

SECTION 4. Chapter 23A of the General Laws, as most
1
2 recently amended by chapter 679 of the acts of 1971, is
3 hereby amended by striking out section 4 and inserting in place

4 thereof the following section;

Section 4. There shall be in the division of tourism the
5
6 bureau of vacation travel. There shall be in the division of
7 planning a bureau of area planning. There shall be in the
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8 division of economic and industrial finance a bureau of in-9 dustrial finance, a bureau of economic development for
10 Western Massachusetts, a bureau for women and a bureau of
11 business assistance.
The bureau of business assistance shall have sufficient per12
manent
staff to provide (i) expertise in product development
-13
14 and marketing; (ii) expertise in market trends and analysis; fiii)
15 expertise in production and production management, but in no
16 way shall this be construed to limit the bureau to those areas
17 of expertise.
1
SECTION 5. Upon the effective date of this act all per2 manent and temporary positions in the division of economic
3 development within the department of commerce and develop4 ment existing immediately prior to the date of enactment of
5 this act, shall be transferred to the division of economic
6 development and industrial finance established herein.
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Definitions
SECTION 6. For the purposes of this chapter, the following
terms shall have the following meanings except where a
different meaning is clearly apparent from the language or
context or where construction is inconsistent with the manifest
intention of the legislature:
(a) “Board”, the board of business assistance approval as
established by subsection 14 of section 7 of this act.
(b) “Bond”, a revenue bond issued for the purpose of
financing an industrial development project, including interim
receipts, temporary bonds or other obligations issued hereunder, and as established under section 11 of this act.
(c) “Business”, a profit making commercial and/or industrial

enterprise excluding lending institutions.
(d) “Commissioner”, the commissioner of the department of
commerce and development.
(e) “Construction”, means and includes both construction
and acquisition and the term “to construct” means and
includes both to construct and to acquire.
(f) “Cost of the project” and “cost”, the cost of construction, the cost of acquisition of all lands, structures, rights
of way, franchises, easements and other property rights and
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interests and related riparian or water rights, the cost of
demolishing, removing or relocating any buildings, structures or
utilities on lands acquired or lo be acquired, including the cost
of acquiring any lands to which such buildings, structures or
utilities may be moved, or relocated, the cost of all labor,
materials, machinery and equipment, financing charges, interest
on all bonds, notes and other evidences of debt, prior to and
during construction and for a period not exceeding one year
after completion thereof, the cost of engineering, financial and
legal services, plans, specifications, studies, surveys, estimates of
cost and of revenues, other expenses necessary or incidental to
determining the practicability of constructing industrial or
business development projects, administrative expenses, and for
planning costs and other preliminary expenses made for the
benefit of the board, and such other expenses as may be
necessary or incidental to the construction of industrial or
business development projects, the financing thereof, placing of
the same in operation and the issuance of bonds under this act.
(g) “Current expenses”, the amount of reasonable and
necessary current expenses in connection with any project as
the same may be more fully defined in the trust agreement
relating to a project, and including the fees and expenses of the
trustee and department and board under the trust agreement
securing bonds issued to finance such project.
(h) “Debt service”, interest payments on a loan.
(i) “Federal agency”, the United States of America, the
President of the United States of America, and any department
of or corporation, agency or instrumentality heretofore or
hereafter created, designated or established by the United

46
47
48
49
50
51 States of America.
52
G) “Finance board”, the state industrial finance board estab53 lished under section eleven of chapter twenty-three A.
54
(k) “Mortgage fund”, mortgage loan guarantee fund as estab55 lished under subsection 19 of section 8 of this act.
56
(1) “Guarantee fund”, business loan guarantee fund as
57 established under subsection 25 of section 9 of this act.
58
(m) “Capital fund”, capital participation loan fund as
59 established under subsection 29 of section 10 of this act.
60
(n) “Governing body”, in a city having a plan D or plan E
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charter, the city manager and the city council, and in any
other city the mayor and city council, or the commission, and
in towns the board of selectmen.
(o) “Improvement”, reconstruction, remodeling, rehabilitation, extension, enlargement and improvement, and “to
improve” means and includes to reconstruct, to remodel, to
rehabilitate, to extend, to enlarge and to improve.
(p) “Industrial enterprise”, an enterprise engaged in the
giving of new shapes, new qualities or new combinations to
matter as material products by the application of skill and
labor thereto.
(q) “Industrial development facilities”, or “facilities”, any
industrial manufacturing or research and development enterprise, or any part thereof, located in the commonwealth, and
acquired or constructed by the commonwealth acting by and
through said board or an industrial occupant pursuant to the
terms of this act, including any or all buildings, docks, wharves,
improvements, additions, extensions, replacements, appurtenances, lands, rights in land, riparian rights, franchises,
machinery, equipment, furnishings, landscaping, utilities,
approaches, roadways and other facilities necessary or desirable

in connection therewith or incidental thereto, such as, but not
limited to, office, warehouse, terminal transportation and
back-up power generating facilities.
(r) “Industrial occupant”, any person engaged in an industrial development project financed or to be financed under
this act and there operating an industrial enterprise.
(s) “Industrial project”, any facility or combination of
facilities within the commonwealth the operation of which will,
in the opinion of the board, further the industrial or business
development of one or more cities or towns, including any or
all buildings, structures, improvements, extensions, additions,
replacements appurtenances, fixtures, machinery, equipment,
furnishings, lands, rights in land, riparian rights, landscaping,
utilities, approaches, roadways, franchises and other property
or facilities which the board regards as incidental thereto or as
necessary or desirable for use in connection therewith.
(t) “Lease”, installment sales, “lessee” includes installment
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purchases, and “rental” includes all payments by lessees and
such purchasers.
(u) “Lending institution”, any insurance company, trust
company, bank, banking associate, investment company, credit
union, executor, trustee or other fiduciary.
(v) “Mortgagee”, the grantee (lender) of a mortgage on an
industrial project or facility to secure a loan subject to an
industrial loan insurance agreement entered into pursuant to
subsections 20 and 21 of section 8.
(w) “Mortgagor”, the grantor (borrower) of a mortgage.
(x) “Municipality”, a city or town or, where the context
requires, two or more cities or towns joining together to carry
out industrial or business development.
(y) “Project”, a specified industrial or business development
facility, leased or to be leased to an industrial or business

Jt

occupant.

(z) “Secretary”, the secretary for communities and development of the commonwealth.
(aa) “Trust agreement”, an agreement or indenture securing
118 one or more series of bonds of the board and complying with
119 the provisions hereof.
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SECTION 7. Chapter 23A of the General Laws is hereby
amended by inserting after section thirteen thereof the following sections:
Section 14. There is hereby created and placed in the
department of commerce and development a board, known as
the board of business assistance approval.
Section 15. The board shall consist of the secretary of
communities and development or his designee, who shall serve
as chairman, the commissioner of commerce and development,
the deputy commissioner of the division of economic development and industrial finance, the deputy commissioner of the
division of tourism, the deputy commissioner of the division of
planning, and five persons appointed by the governor to serve
at his pleasure, one of whom shall be experienced in each of
the following areas: business administration, banking, finance,
labor relations, public accounting.
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Section 16. The board shall elect from among its member17
a secretary and a treasurer and may employ such other
ship
18
19 agents and employees as it deems necessary and proper for the
20 efficient operation of this act. Each member of the board prior
21 to entering upon his duties shall take an oath before any
TO
qualified magistrate to administer the duties of his office faith23 fully and impartially and record of said oath shall be filed with
24 the secretary of the commonwealth. The secretary of the board
25 shall keep a record of the proceedings of the board and shall
26 be custodian of all books, documents, and papers filed with the
27 board and of the minute book or journal of the board and of
28 its official seal. He shall have authority to cause copies to be
29 made of all minutes and other records and documents of the
30 board and to give certificates under the official seal of the
31 board to the effect that such copies are true copies, and all
32 persons dealing with the board may rely upon such certificates.
33 Whenever the membership of the board is changed, a certificate
34 to that effect shall be filed promptly with the secretary of the
35 commonwealth. Three members of the board, or such larger
36 number as the by-laws may require, shall constitute a quorum
37 and the affirmative vote of a quorum of the board shall be
38 necessary for any action taken by the board. No vacancy in the
39 membership of the board shall impair the right of a quorum to
40 exercise all the rights and perform all the duties of the board.
41 The Board shall have full authority to manage its properties
42 and business, and to prescribe, amend and repeal by-laws, rules
43 and regulations governing the manner in which its business may
44 be conducted.
45
Section 17. The duties of the board as hereinbefore defined
46 and hereinafter more specifically defined shall be to approve,
47 disapprove and otherwise act upon, as specifically delineated,
48 the following items: 1) Mortgage loan guarantees for industrial
49 projects within the commonwealth, as hereinafter provided; 2)
50 Business loan guarantees for industrial or business purposes

51 within the commonwealth as hereinafter provided; 3) Capital
52 participation loans for industrial or business development
53 within the commonwealth, as hereinafter provided; 4) Revenue
54 bond financing of industrial projects within the commonwealth,
55 as hereinafter provided.
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SECTION 8. Chapter 23A of the General Laws is hereby
inserting after section 17 thereof the following

3
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amended by
sections:

Section 18. The board acting for and on behalf of the
commonwealth, is hereby authorized and empowered: (1) To
enter into mortgage loan guarantee agreements for the purpose
of planning, designing, constructing, acquiring, altering and
financing industrial projects, as provided herein; (2) To fix
premiums to be charged under such agreements, each such
premium to be computed as a percentage, not exceeding five
percent, of the principal amount of the mortgage loan guaranteed by such agreement as of each anniversary thereof, and
each to be paid by the mortgagor or mortgagee in such installments and in such manner as the board may prescribe;
provided, that neither the amount of such premium nor the
percentage of outstanding principal by which it is computed
need be uniform among the various loans made subject to such
agreements; (3) To order the expenditure of sums from he
mortgage guarantee fund established by section 19 without
appropriation, for the purposes set forth in said section; (4) To
purchase, acquire and take assignments of notes, mortgages and
other evidences of indebtedness and forms of security, and to
purchase, acquire, attach, seize, accept or take title to any
industrial project by conveyance or foreclosure, and to sell,
lease, rent or operate, or cause the sale, lease, rental or
operation, of an industrial project for use as such or for any
other use.

Section 19. There is hereby established a mortgage guarantee
fund hereinafter called the mortgage fund, to which shall be
30 credited all premiums received pursuant to mortgage loan
31 guarantee agreements entered into, as herein provided, and all
32 other sums which the board may receive by reason of any such
33 agreement or the enforcement thereof, including rents and fees
34 for the use of real or personal property and the proceeds of
35 any sale or other disposition of such property, all federal grants
36 received for the purposes herein described and all sums which
37 may be appropriated thereto. Said mortgage fund shall be held
38 in trust in the name of the commonwealth by the state
39 treasurer, who shall invest and reinvest the same, and shall
29
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disburse the income or principal thereof on the order of the
board for the following purposes; to meet debt service
obligations on any loan subject to such agreement; to retire in
whole or in part the principal amount of any such loan, in the
event of the mortgagor’s default; to meet any costs incurred by
reason of the enforcement of any such agreement, including
the cost of operating and maintaining any industrial project
over which the board assumes control pursuant to such agreement, and the cost of selling or otherwise disposing of such
project or of any other agreement or arrangement made by the
board and of the department in carrying out the provisions of
this act and of all mortgage loan guarantee agreements entered
into pursuant thereto. The state treasurer shall be responsible
on his bond for the faithful management of said mortgage

54 fund.
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Section 20. The board
guarantee agreement only
commissioner and only if:
ment shall be secured by a

may enter into a mortgage loan
upon the recommendation of the
(1) the loan subject to such agreemortgage on one or more industrial
projects; (2) the prospective mortgagor and mortgagee shall
have been approved by the board; (3) the amount of such
mortgage guarantee shall not exceed ninety percent of the loan
unless the board by four-fifths vote shall otherwise authorize in
order to meet extraordinary need; (4) the prospective
mortgagor shall have been refused the loan by two banking
institutions; (5) such loan shall be for a term not exceeding
twenty-five years and shall be subject to amortization
provisions approved by the board; (6) the instruments
evidencing such loan and mortgage shall be in such form, and
shall contain such terms and conditions relating to insurance,
repairs, alterations, payment of taxes and assessments, default
reserves, delinquency charges, default remedies, anticipation of
maturity, additional and secondary liens and other matters, as
the board may prescribe; (7) the total amount of the debt
service obligation payable on account of any loan, together
with the total amount of the debt service obligation payable on
account of all other loans to the same mortgagor which are
subject to other mortgage loan guarantee agreements, shall not
exceed twenty percent of the amount of the mortgage fund;

10
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79 and (8) the total amount of the debt service obligation payable
80 on account of all loans to all mortgagors which are subject to
81 mortgage loan guarantee agreements shall not exceed the
82 amount of the mortgage fund.
83
Section 21. A mortgage loan guarantee agreement shall be
84 executed by the commissioner, at the direction and on behalf
85 of the board, and by the mortgagor and mortgagee, and shall
86 be subject to the approval of the secretary for communities
87 and development. Such agreement shall clearly identify the t
88 loan subject thereto and the mortgage securing the same, and
89 shall contain: (I) A provision whereby the board agrees that if
90 the mortgagor fails to meet debt service obligations on such
91 loan and if the mortgagee irrevocably assigns said mortgage to
92 the board, the board shall pay to the mortgagee from the
93 guarantee fund an amount equal to such obligation and there94 after an amount equal to each subsequent debt service
95 obligation thereon not met by the mortgagor as the same falls
96 due in accordance with the terms of said loan; (2) a provision
97 setting forth the percentage of outstanding principal of said
98 loan by which the annual premium for such agreement shall be
99 determined and the time or times and manner in which such
100 premium shall be paid, and requiring the timely payment of
101 such premium as a condition precedent to the continued en102 forceability of the obligation of the mortgage fund under such
103 agreement; (3) a provision whereby the mortgagor and
104 mortgagee agree that if said mortgage is assigned to the board in
105 accordance with clause (1), the board shall succeed to all rights
106 and powers of the mortgagee with respect to the property
107 subject to said mortgage, and shall have further rights and
108 powers to sell, lease, rent or operate such property, or to
109 authorize the mortgagor to sell, lease, rent or operate the same,
1 10 for use as an industrial project or for any other use, as such
11l agreement may provide; and (4) Such other provisions as the
112 board may deem appropriate.
I 13
1 14
115
1 16
117

Section 22. The mortgagee may obtain payment of any
obligation due him from the commonwealth under a mortgage
loan guarantee agreement by submitting a demand in writing

therefor to the board, which shall forthwith order payment
thereof from the mortgage guarantee fund. If for any reason
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such payment is not so ordered or made in the amount claimed
to be due within a reasonable time following such demand, the
mortgagee may recover the amount of such obligation due him
in an action of contract under chapter two hundred and fiftyeight; provided that such obligation shall be payable solely
from the mortgage guarantee fund and shall not constitute a
pledge of the taxing power or the faith and credit of the
commonwealth.
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SECTION 9. Chapter 23A of the General Laws is hereby
amended by inserting after section 22 thereof, the following
sections:

Section 23. The board, acting for and on behalf of the
commonwealth, is hereby authorized and empowered: (1) to
enter into business loan guarantee agreements for the purpose
of stimulating the granting of loans by banks and other
financial institutions to businesses as hereinafter provided;
(2) to fix premiums to be charged under such agreements, such
premium to be computed as a percentage, not exceeding five
percent, of the principal amount of the loan guaranteed as of
each anniversary thereof, and each to be paid by the borrower
or lender in such installments and in such manner as the board
may prescribe; provided that neither the amount of such
premium nor the percentage of outstanding principal by which
it is computed need be uniform among the various loans made
subject to such agreements; (3) to order the expenditure of
sums from the guarantee fund, without appropriation, for the
purposes hereinafter set forth; (4) to purchase, acquire, and
take assignments of notes, mortgages and other evidences of
indebtedness and forms of security, to purchase, acquire,
attach, seize, accept or take title to any property or project by
conveyance or foreclosure, and to sell, lease, rent or operate, or
cause the sale, lease, rental or operation, of a project for use as
such or for any other use; (5) to provide by rule or regulation,
in accordance with the provisions of chapter 30A of the
General Laws, that the lending institution be required to
pursue any or all remedies at law or otherwise against the
borrower prior to submitting a demand to the board for payment from the guarantee fund as hereinafter provided.
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Section 24. The board may enter into a business loan
guarantee agreement only upon the recommendation of the
commissioner and only if: (1) the borrower in good faith is
unable to obtain financing; (2) the borrower has in good faith
applied for and has been refused the loan by two banking
institutions, which have thoroughly reviewed the application
thereupon; (3) the participating lending institution has in good
faith determined to the board that the applicant is a reasonably
acceptable credit risk for the lending institution in the event
that a guarantee exists; (4) the lending institution and the
borrower shall have been approved by the board; (5) the
principal amount of such guarantee shall not exceed ninety
percent of the loan; (6) the amount of the loan guaranteed is
not less than three-hundred and fifty-one thousand dollars nor
more than three million dollars; (7) such loan guarantee shall
be for a term not exceeding ten years and shall be subject to
amortization provisions approved by the board; (8) the board
may prescribe the provisions and conditions relative to the
instruments evidencing the loan; (9) the aggregate of loans
guaranteed with respect to any one borrower shall not exceed
three million dollars, and the board may establish a maximum
percentage of the fund to which any one borrower may be
obligated; (10) the total amount of the debt service obligation
payable on account of such loan, together with the total
amount of the debt service obligation payable on account of all
other loans to all borrowers which are subject to other business
loan guarantee agreements shall not exceed the amount of the
business loan guarantee fund; (11) the borrower can establish
to the satisfaction of the board that jobs will be created or
preserved through the availability of financial assistance.
(12) the business loan guarantee agreement has been approved
by the secretary.
Section 25. There is hereby established the business loan
guarantee fund, hereinafter called the guarantee fund to which
shall be credited all premiums received pursuant to business
guarantee agreements entered into as hereinbefore provided,
and all other sums which the board may receive by reason of
airy such agreement or the enforcement hereof, including rents
and fees for the use of real or personal property and the
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proceeds of any sale or other disposition of such property, all
federal grants received for the purposes of this act and all sums
which may be appropriated thereto. Said guarantee fund shall
be held in trust in the name of the commonwealth by the state
treasurer, who shall invest and reinvest the same, and shall
disburse the income or principal thereof on the order of the
board for the following purposes: to meet debt service
obligations on any loan subject to such an agreement, or to
retire in whole or in part the princiapl amount of any such
loan, in the event of the borrower’s default; to meet any costs
incurred by reason of the enforcement of any such agreement,
or of any other agreement or arrangement made by the board
with respect thereto; and to reimburse the general fund, by
transfers thereto, for amounts appropriated therefrom to meet
other expenses of the board and of the department in carrying
out the provisions of this act and of all business loan guarantee
agreements entered into pursuant thereto. The state treasurer
shall be responsible on his bond for the faithful management of

84
85
86
87
88 said guarantee fund.
89
Section 26. The lending institution may obtain payment of
90 any obligation due it from the commonwealth under a business
91 guarantee agreement, after a hearing, by submitting a demand
92 in writing therefor to the board, which may forthwith order
93 payment thereof from the guarantee fund. If for any reason
94 such payment is not so ordered or made in the amount claimed
95 to be due within a reasonable time following such demand, the
96 lending institution may recover the amount of such obligation
97 due it in an action of contract under chapter two hundred and
98 fifty-eight; provided, that such obligation shall be payable
99 solely from the guarantee fund and shall not constitute a
100 pledge of either the taxing power or the faith and credit of the
101 commonwealth.
*

1
SECTION 10. Chapter 23A of the General Laws is hereby
by inserting after section 26, thereof, the following
amended
2
3 sections:
4
Section 27. The board, acting for and on behalf of the
5 commonwealth, is hereby authorized and empowered: (1) to
6 enter into capital participation agreements for the purpose of
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stimulating the granting of working capital by banks and other
public or private financial institutions to business, and to assist
under-capitalized projects, as hereinafter provided; (2) to fix
premiums to be charged under such agreements, such premium
to be computed as a percentage, not exceeding five percent, of
the principal amount of the capital loan extended by such
agreement as of each anniversary thereof, and each to be paid
by the borrower in such installments and in such manner as the
board may prescribe; provided that neither the amount of such
premium nor the percentage of outstanding principal by which
it is computed need be uniform among the various loans made
subject to such agreements; (3) to order the expenditure of
sums from the capital fund, hereinafter established, without
appropriation, for the purposes herein set forth; (4) when in
the opinion of the board it is necessary or advisable in order to
further the purposes of this act, or to safeguard said capital
fund, to purchase, acquire and take assignments of notes,
mortgages and other evidences of indebtedness and forms of
security, to purchase, acquire, attach, seize, accept or take title
to any property or project by conveyance or foreclosure, and
to sell, lease, rent or operate or cause the sale, lease, rental or
operation, of a project for any other use, subject to the
security of any party which security may have preference to
the rights of the commonwealth.
Section 28. The board may enter into a capital participation
loan agreement only upon the recommendation of the commissioner and only if (1) the borrower shall have, to the
satisfaction of the board, committed his own financial
resources to the project for which the loan is sought and in
good faith is unable to obtain financing; (2) the borrower has
in good faith applied for and has been refused the loan by two
banking institutions which have thoroughly reviewed the
applications thereof; (3) the participating lending institution
has in good faith determined to the board that the applicant is
a reasonably acceptable credit risk for the lending institution in
the event that the applicant obtains sufficient capital for the
granting of a loan; (4) the lending institution and the borrower
shall have been approved by the board; (5) the amount of the
capital loan extended is not more than one-hundred percent of

I
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46 the capital required of the applicant; (6) such capital loan shall
47 be for a term not exceeding ten years and shall be subject to
48 amortization provisions approved by the board; (7) the board
49 may prescribe the provisions and conditions relative to the
50 instruments evidencing the loan; (8) the aggregate of capital
51 loans extended with respect to any one borrower shall not
52 exceed an amount which the board, by rule or regulation, may
53 prescribe, in accordance with chapter 30A of the General Laws;
54 (9) the total amount of till outstanding capital loan agreements
55 do not exceed the total amount of the total amount of the
56 capital fund; (10) the borrower can establish to the satisfaction
57 of the board that jobs will be created or preserved through the
58 availability of financial assistance; (11) the capital participation
59 loan agreement has been approved by the secretary.
60
Section 29. There is hereby created a capital participation
61 loan fund hereinafter called the capital fund to which shall be
62 credited all premiums received pursuant to capital participation
63 loan agreements entered into as hereinbefore provided, all other
64 sums which the board may receive by reason of any such
65 agreement or the enforcement thereof, all federal grants re66 ceived for the purposes of this act, and all sums which may be
67 appropriated thereto. Said capital fund shall be held in trust in
68 the name of the commonwealth by the state treasurer, who
69 shall invest and reinvest the same, and shall disburse the in70 come or principal thereof on the order of the board for the
71 following purposes: to grant capital participation loans pur72 suant to capital participation loan agreements as established
73 herein, or of any other agreement or arrangement made by the
74 board with respect thereto; and to reimburse the general fund,
75 by transfers thereto, for amounts appropriated therefrom to
76 meet other expenses of the board and of the department in
77 carrying out the provisions of this act. The treasurer of the
78 commonwealth shall be responsible on his bond for the faithful
79 management of said capital funds.

SECTION 11. Chapter 23A of the General Laws, as
2 amended, is hereby amended by inserting after section 29 the
3 following section:
1
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Section 30. For the purpose of carrying out an industrial
development project as authorized by this chapter, the board
shall have the following powers to the extent that the same are
not elsewhere in this chapter expressly limited: (1) To acquire,
purchase, hold, lease as lessee and use any franchise, facilities,
or property, real, personal or mixed, tangible, wherever located,
within a municipality or contiguous thereto or any interest
therein necessary or desirable for carrying out the purposes of
the board and to sell, mortgage, lease as lessor, transfer and
dispose of any property or interest therein at any time acquired by it; (2) to construct and to improve, maintain and
repair facilities, including air and water pollution control facilities; (3) to issue bonds as herein provided; (4) to make
contracts and to execute all instruments necessary or convenient for the carrying on of its business; (5) without limitation of the foregoing, to accept grants from and to enter into
contracts, leases or other transactions with any federal, state or
municipal agency or any private source; (6) in the event of
default by an industrial occupant under any lease or contract
with the board to do all things deemed by it necessary or
desirable to preserve, protect or operate a project subject to
such lease or contract and the rights of the holders of any
bonds, secured by the revenues therefrom; (7) the board shall
have no power at any time or in any manner on behalf of a
municipality or otherwise to exercise the power of eminent
domain and nothing in this chapter shall be deemed to confer
upon the board any power to take any property or interest
therein by eminent domain. The board shall have no power to
pledge the faith and credit of the commonwealth or any
political subdivision thereof. Nothing in this chapter shall be
deemed to permit the financing by the board of a plant for the
manufacture or distribution of gas or electricity.
Section 31. Any lease of a project by the board to an j
industrial occupant shall: (1) be for a term not in excess of*
fifty years, and (2) provide for a rental sufficient to amortize
the principal and interest of all bonds and other obligations of
the board issued or incurred to pay the cost of the leased
project and current expenses of the board incurred in connection therewith.
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Section 32. Bonds issued under this chapter may constitute
a pledge of the faith and credit of a municipality by a vote of
the governing body, thereof; otherwise, such bonds shall be
payable solely from the sale or lease of a project or projects
and the income therefrom or by funds derived from the issuing
of refunding bonds authorized herein. All bonds shall contain
on the face thereof a statement to the effect that the bonds
are or are not an obligation of a municipality and if not an
obligation of the municipality are payable solely from the
revenues pledged for their payment.
Bonds pledging the faith and credit of a municipality shall
be included in computing the debt limit of a municipality
under chapter forty-four and shall be subject to the provisions
of all other laws and charter provisions relating to the issuance
or sale of bonds. Bonds not pledging the faith and credit of a
municipality shall not be included in computing the debt limit
of a municipality under chapter forty-four and shall not be
subject to the provisions of any other law or chapter provision
relating to the issuance or sale of bonds.
Section 33. The board is hereby authorized and empowered
to borrow money in furtherance of the purposes of this
chapter and to evidence the same by the issuance of bonds.
Any bonds issued under the provisions of this chapter shall be
secured by a trust agreement by and between the board and a
corporate trustee, which shall be located within the commonwealth and shall be a trust company or bank having the powers
of a trust company. Such trust agreement may pledge or assign
the leasehold interest in and the rentals and other revenues of
the projects on account of which the bonds secured by such
trust agreement shall be issued and may convey or mortgage
any project or any part thereof. Such trust agreement shall
contain such provisions for protecting and enforcing the rights
and remedies of the bondholders as may be reasonable, proper
and not in violation of law, including covenants setting forth
the duties of the board in relation to the construction or
improvement of any project and the duties to be imposed by
the board on an industrial occupant with respect to a leased
project, including the improvement, maintenance, operation,
repair and insurance thereof and the custody, safeguarding and
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application of all monies, and may contain provisions for the
employment of consulting engineers and other experts and
specialists in connection with any such construction and the
operation of such projects. It shall be lawful for any bank or
trust company incorporated under the laws of the commonwealth which may act as depository of the proceeds of the
bonds or of revenue, to furnish such indemnifying bonds or to
pledge such securities as may be required by the board. Such
trust agreement shall set forth the rights and remedies of the
bondholders and of the trustee, and may restrict the individual
right of action by bondholders. In addition to the foregoing,
such trust agreement may contain such other provisions as the
board may deem reasonable and proper for the security of the
bondholders. All expenses incurred in carrying out the
provisions of such trust agreement may be treated as an item
of current expense.
Section 34. All bonds shall be authorized by resolution of
the board. The principal amount of each issue of bonds shall
be sufficient after due allowance for bond discount and
expense to pay the estimated cost of the projects on account
of which such bonds shall be issued. The principal of and the
interest on all bonds issued under the provisions of this chapter
shall be payable solely from the rentals and other revenues
derived from such projects. All bonds shall mature at such time
or times not exceeding fifty years from their date, as may be
determined by the board, at such price or prices and under
such terms and conditions as may be fixed by the board prior
to the issuance of the bonds. The board shall determine the
form and the manner to be attached thereto, and shall fix the
denomination or denominations of the bonds and the place or
places of payment of principal and interest, which may be at
any bank or trust company within or without the commonwealth. In case any officer whose signature shall appear on any
bonds or coupons shall cease to be such officer before the
delivery of such bonds, such signature or such facsimile shall
nevertheless be valid and sufficient for all purposes the same as
if he had remained in office until such delivery. Notwithstanding any other provision of this chapter or any recitals in
any bonds issued under the provisions of this chapter, all such
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bonds shall be deemed to be negotiable instalments under the

122 laws of the commonwealth. The bonds may be issued in
123 coupon or in registered form or both, as the board may
124 determine, and provision may be made for the registration of
125 any coupon bonds as to principal alone, and also, as to both,
126 registered as to both principal and interest, and for the inter127 change of coupon and registered bonds. The board may sell
128 such bonds in such manner, either at public or private sale, and
129 for such price as it may determine to be for the best interests
130 of the commonwealth.
131
Bonds issued under this chapter shall not constitute a debt
132 or a pledge of the faith and credit of the commonwealth, but
133 such bonds shall be payable solely from the sale or lease of a
134 project or projects and the income therefrom or be funds
135 derived from the issuing of refunding bonds. All such bonds
136 shall contain on the face thereof in bold type a statement to
137 the effect that the bonds are not an obligation of the common138 wealth but are payable solely from the revenues pledged for
139 their payment.
140
Prior to the preparation of definitive bonds, the board may
141 under like restrictions, issue interim receipts or temporary
142 bonds, with or without coupons, exchangeable for definitive
143 bonds when the same are available for delivery and which shall
144 be deemed to be of the same series as said definite bonds. The
145 board may also provide for the replacement of any bonds
146 which shall become mutilated or shall be destroyed or
lost.
147
Not more than fifty percent of any series of bonds shall be
148 sold by the board or by underwriters acting as first purchasers
149 thereof to an industrial occupant of a project financed by the
150 proceeds of such series of bonds.
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Section 35. If the proceeds of the bonds initially issued, by
reason of increased construction costs or error in estimates or
otherwise, shall be less than the amount required for the
purpose for which such bonds are authorized additional bonds
may, in like manner, be issued by the board to provide the
amount of such deficiency and shall be deemed to be of the
same series and shall be entitled to payment from the same
fund or funds as the bond first issued without prefcretu or
priority of the bonds first issued. If the proceeds of the In ids
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160 initially issued shall exceed the amount so required, such excess
161 shall be deposited to the credit of a sinking fund for such
162 bonds.
163
Section 36. No bonds of any series shall be issued by the
164 board under this chapter unless the following conditions have
165 been complied with: (1) The board shall by vote approve the
166 project (which shall be described in general terms), the
167 estimated cost thereof and the financing thereof by bonds to
168 be issued pursuant to this chapter. (2) the board shall obtain
169 approval of the state industrial finance board, hereinafter
170 referred to as the finance board. To obtain such approval, the
171 board shall first submit to the finance board, an application
172 thereof in such form and containing such information, data,
173 and exhibits as may from time to time be prescribed by the
174 finance board, to which application shall be appended as part
175 thereof, in substantially the form proposed to be executed,
176 copies of the trust indenture or agreement, including the form
177 of bonds, securing the bonds which are subject of the petition,
178 the resolution of the board authorizing the issuance of the
179 bonds in question and the lease of the project or projects to be
180 constructed from the proceeds of the bonds in question. None
181 of the documents constituting the application need set forth
182 the price at which the bonds are to be sold or matters
183 dependent on such price, such as, but not limited to,
184 redemption provisions. (3) the finance board shall review the
185 complete application and shall give its approval, if it finds that:
(a) the lessee of the project or projects is a responsible
186
187 industrial occupant;
188
(b) the provisions of the lease are reasonable and proper,
189 and in making such determination the finance board may take
190 into account such factors as it deems relevant including,
191 without limitation, the provisions for maintaining, insuring and
192 repairing the project by the lessee, and the remedies of the
193 board upon default of the lessee;
194
(c) the provisions of the lease relative to the rights of the
195 board and the lessee respecting the disposition of the project
196 upon payment in full with interest of all the bonds are in the
197 public interest;
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(d) the trust agreement protects the public interest affected
by its provisions;
(e) the project will provide employment having a reasonable
relationship to the principal amount of bonds to be issued
therefore, taking into account, among other things, the investment per employee of comparable industrial facilities;
(0 adequate provision is being or will be made to meet any
increased demand upon community public facilities that might
result from the project;
(g) the size and scope of the project is such that a definite
benefit to the economy of the commonwealth may reasonably
be expected to result from the construction or improvement
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thereof;
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(h) the bonds, the trust agreement and the lease comply
21 1
with
the provisions of this chapter;
212
213
(i) in cases where substantially all the project is not rep214 resented by the construction and equipping of entirely new
215 facilities the improvement of existing facilities is so substantial
216 in relation to the existing facilities as to be reasonably com217 parable to the construction and equipping of entirely new
218 facilities;
219
(j) the rentals and other payments under the lease are
220 adequate to pay the current expenses of the board in con221 nection with the project and the principal of the bonds as they
223
224
225
226
227
228
729

Js

come due and interest thereon;
(k) the project has, so far as feasible, been located in an
area of the municipality with either substantial poverty or
unemployment so that employment opportunities will become
available to the residents of such area, and poverty may be
reduced or eliminated; (4) The finance board shall consult with
the appropriate local and regional planning agencies to ascertain
the relationship of a proposed project to any existing local or

230 regional comprehensive plan. Such review shall be accomplished
231 as expeditiously as practicable and in any event the finance
o^o
2 board shall make a favorable or unfavorable recommendation
233 with respect to the application within twenty days, Sundays
234 and holidays are excluded, of its submission. If the finance
235 board makes an unfavorable recommendation, it shall state its
236 reasons thereof and offer the applicant an opportunity to
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submit an application amended so as to meet the finance
board's objections. A favorable recommendation, may contain
such conditions as the finance board deems in the public
interest, such as, but not limited to, a requirement that contracts for the construction of the project or for the acquisition
of materials therefor let by the board be awarded as a result of
competitive bidding. The finance board may not, however, in
any way require that any contract let by an industrial occupant
be made subject of competitive bidding. An approval from the
finance board may be made subject to conditions recommended by the finance board. (5) the bonds, the lease with
the industrial occupant, the trust agreement and the bond issue
resolution, as executed or adopted as the case may be, must be
substantially in the form submitted to the finance board.
Section 37. The proceeds from the sale of any bonds shall
be deposited with the trustee under the trust agreement to the
credit of a special fund to be used solely for the payment of
the cost of the project and shall be disbursed in such a manner
and under such restrictions as may be provided in the trust
agreement for paying the expenses of the board prior to the
time when the revenues of the project are available for such
purpose may be paid over to the board and such amount as
may be provided in the trust agreement.
Section 38. All rentals or other monies payable under a
lease of a project for the financing of which bonds have been
issued shall be paid to the trustee under the trust agreement
securing said bonds. The board is further authorized to pledge
such rentals and other revenues to the payment of the interest
on and the principal of said bonds. Such pledge shall be valid
and binding from the time when the pledge is made; the rentals
or other monies so pledged and thereafter received by the
board or the trustee on its behalf shall immediately be subject
to the lien of such pledge without any physical delivery thereof
or further act, and the lien of any such pledge shall be valid
and binding as against all parties having claims of any kind in
tort, contract or otherwise against the issuer irrespectable of
whether such parties have notice thereof. A trust agreement by
which a pledge is created or a financing statement need not be
filed or recorded under the Uniform Commercial Code, chapter
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106 of the General Laws, or otherwise, except in the records
of the board. The monies so pledged shall be set aside, at such
regular intervals and in such amounts as may be provided in
the trust agreement, in the sinking fund for payment of such
interest, principal and the redemption price or purchase price
of such bonds. The use and disposition of monies to the credit
of such sinking fund shall be subject to the provisions of the
trust agreement. Except as may otherwise be provided in the
trust agreement, such sinking fund shall be a fund for all such
bonds without distinction or priority of one over another. The
sinking fund requirements shall be applied as may be provided
in the trust agreements.
Section 39. All monies received by the board pursuant to
the provisions of this chapter, whether as proceeds from the
sale of revenue bonds or as revenue, shall be deemed to be
trust funds, to be held and applied solely as provided in this
chapter. The trust agreement shall provide that any officer to
whom, or any bank or trust company to which, such monies
shall be paid shall act as trustee of such monies and shall hold
and apply the same for the purposes hereof, subject to such
regulations as this chapter and the trust agreement may

296
297 provide.
Section 40. Any holder of bonds issued under the provisions
298
100 of this chapter or of any of the coupons appertaining thereto,
300 and the trustee, except to the extent the rights herein given
301 may be restricted by the trust agreement securing the same
302 may, either at law or in equity, by suit, action, mandamus or
303 other proceeding, protect and enforce any and all rights under
304 the laws of the commonwealth or granted hereunder or under
305 the trust agreement, and may enforce and compel the per306 formance of all duties required by this chapter or by the trust
307 agreement to be performed by the issuer or by any officer or
308 agency thereof.
309
Section 41. The board is hereby authorized to provide by
310 resolution for the issuance of its revenue refunding bonds for
3] 1 tiie purpose of refunding any bonds then outstanding w ich
312 shall have been issued under the provisions of this chanter
313 including the payment of any interest accrued or (o accn to
314 the date of redemption of such bonds, and, for either or
th
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of the following additional purposes: (1) construction improve316 ments, or any project and (2) paying all or any part of the
317 cost of any additional project. The issuance of such bonds, the
18 maturities and other details thereof the rights of the holders
319 thereof, and the rights, duties and obligations of the issuer in
320 respect of the same, shall be governed by the provisions of this
321 chapter insofar as the same may be applicable.
Section 42. All monies of the board from whatever source
323 derived shall be paid to the treasurer of the commonwealth »
324 except the proceeds of bonds and the rentals of other revenues
325 from a project the lease of which secures bonds, which shall be
326 paid as provided in the trust agreement securing said bonds.
327 Such monies shall be deposited in the first instance by the
328 treasurer in one or more banks or trust companies in one or
329 more special accounts and each of such special accounts to the
330 extent the same is not insured, shall be continuously secured
331 by a pledge of direct obligations of the United States of
332 America, of the commonwealth having an aggregate market
333 value, exclusive of accrued interest, at all times at least equal
334 to the balance on deposit in such account. Such securities shall
335 either be deposited with the treasurer, or be held by a trustee
336 or agent satisfactory to the board. All banks and trust
337 companies are authorized to give such security for such
338 deposits. The monies in said accounts shall be paid out on the
339 warrant or other order of the chairman of the board or of such
340 other person or persons as the board may authorize to execute
341 such warrants or orders. The board shall file an annual report
342 with the secretary of the commonwealth on forms prepared by
343 the board. The board shall have its books, accounts and records
344 audited annually by the auditor of the commonwealth and a
345 copy of his audit report shall be attached to and be made a
346 part of the aforesaid annual report.
347
Section 43. Any municipality may transfer to the board
348 with or without consideration, any interest in real or personal
349 property or interest therein for industrial development
350 facilities, not directly related to a particular industrial develop351 ment project or projects.
352
Section 44. The operation and maintenance of the projects
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353 by the board constitute the performance of essential govern354 mental functions, and the board shall not be required to pay
355 any taxes or assessments upon any project constructed or any
356 property acquired or used under the provisions of this chapter.
357 Bonds issued under this chapter, and any income derived there358 from including any sale, exchange or transfer of such bonds,
359 shall at all times be free from taxation. Land and buildings of
360 the board shall, if leased for any activity or transaction entered
V into by the leasee for financial profit or gain, whether or not
j62 to an industrial occupant, be (axed by the city or town in
363 which such land and buildings may be situated to the lessees
364 thereof respectively, in the same manner as such land and
365 buildings would be taxed to such lessees if they were owners
366 thereof except as follows:
367
(1) the payment of the tax shall not be enforced by any
368 lien upon or sale of such land or buildings, but for the purpose
369 of enforcing the payment of such taxes by such lessees to the
370 city or town in which such land or buildings are situated, a sale
371 of the leasehold interest therein may be made by the collector
372 of the city or town in the manner provided by law for selling
73 real estate for the non-payment of real estate taxes;
(2) real estate acquired by the board and leased for any
374
375 activity or transaction described above to a corporation or
376 group of corporations operating under chapter one hundred
377 and twenty-one A shall be taxed as provided therein and not
378 otherwise.
379
Tangible personal property of the board shall, if leased for
380 any activity or transaction entered into by the lessee for
381 financial profit or gain, whether or not to an industrial
382 occupant, be subject to taxation under chapter fifty-nine and
383 be taxed by the city or town in which such property would be
384 taxed to such lessee if such lessee were the owner thereof.
If such lessee is subject to the excise levied under the
*
-A' 0 provisions of sections thirty to fifty-one, inclusive of chapter
387 sixty-three such tangible personal property shall be treated as
'3BB though it were owned by such lessee for the purpose of such
IX9 excise, and it shall be valued at eight times its annual rental
390 rate, unless and to the extent that such property is treated by
491 the lessee as owned by it for federal income tax purposes, in

�

26

HOUSE

-

No. 4761

[January

392

which case its value shall be its adjusted basis, as defined in the
applicable provisions, of the Federal Internal Revenue Code, as
394 amended and in effect for such year. All tangible property, real
395 or personal, so leased shall be considered tangible property
396 owned or rented and used in the commonwealth by such lessee
397 for the purposes of section thirty-eight of chapter sixty-three.

393

SECTION 12. Chapter 23A of the General Laws is hereby
inserting after section 44 thereof the following

amended by
3 sections:
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Section 45. Loans subject to mortgage loan guarantee agreements. business loan guarantee agreements and capital participation loan agreements are hereby made proper and legal
investments for all insurance companies, trust companies,
banks, banking associations, investment companies, credit
unions, executors, trustees and other fiduciaries; and all other
persons who are now or may hereafter be authorized to invest
in loans secured by mortgages or other obligations of a similar
nature may properly and legally invest said funds, including
capital in their control or belonging to them, in loans as
hereinbefore provided by this act; and such loans are hereby
made obligations which may properly and legally be made
eligible for the investment of savings deposits and the income
thereof in the manner provided by paragraph 2 of section fifty
of chapter one hundred and sixty-eight.
Section 46. The board shall prepare and submit to the
governor and the general court an annual report describing its
activities and containing such further information as may be
required by the commissioner of administration.
Section 47. If any provision of this act or the application
thereof to any person or circumstance is held invalid, such
invalidity shall not affect other provisions or applications ot
said provisions which can be given effect without such invalid
provision or application, and to this end the provisions thereof
are declared to be severable.

1
SECTION 13. There is hereby appropriated for the purposes
2 of the mortgage guarantee fund as set forth in subsection 19 of
3 section 8, the sum of one million dollars.
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1

SECTION 14. There is hereby appropriated for the purposes
2 of the business loan guarantee fund as set forth in subsection
3 25 of section 9, the sum of two million dollars.
1
2

SECTION 15. There is hereby appropriated for the purposes
of the capital participation loan fund as set forth in subsection
3 29 of section 10, the sum of one million dollars.
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