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By Mr. Donovan of Chelsea, petition ot Robert H. Quinn and
Robert F. Donovan for legislation to further regulate business
practices between motor vehicle manufacturers, distributors and
dealers. Commerce and Labor.

In the Year One Thousand Nine ffundred and Seventy-Five

An Act further regulating business practices between motor

VEHICLE MANUFACTURERS, DISTRIBUTORS AND DEALERS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Subsection (i) of section 1 of Chapter 938 of the General
2 Laws is hereby amended by striking out subsection (i) and
3 inserting in place thereof, the following:
4 (i) “Franchise” shall mean an oral or written agreement for a
5 definite or indefinite period in which (I) a manufacturer
6 grants to a distributor or (2) a manufacturer, distributor or
7 wholesaler grants to a motor vehicle dealer a license to use a
8 trade name, service mark, or related characteristic, and in which
9 there is a community of interest in the marketing of motor

10 vehicles or services related thereto at wholesale, retail, leasing,
11 or otherwise.
12 Section 1 of Chapter 938 is hereby further amended by
13 striking out subsection (j) and inserting in place thereof, the
14 following:
15 (j) “Franchisor” shall mean (1) a manufacturer who grants a
16 franchise to a distributor, or (2) a manufacturer, distributor or
17 wholesaler who grants a franchise to a motor vehicle dealer.
18 Section I ol Chapter 938 is hereby further amended by
19 striking out subsection (k) and inserting in place thereof, the
20 following:
21 (k) “Franchisee” shall mean (I) a distributor, or (2) a motor
22 vehicle dealer to whom a franchise is offered or granted.
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23 Section 2of Chapter 938 is hereby amended by inserting after
24 the words “Any person” in the first line of section 2, the
25 following words “including a manufacturer” as defined in
26 subsection (g) of section I of this chapter”.
27 Chapter 93Bof the General Laws is hereby further amended
28 by inserting after section 4, the following section:
29 Section 4A. (I) It shall be deemed a violation of paragraph
30 (a) of section three for a manufacturer, a factory branch or
31 .division, or officer, agent or other representative thereof, to
32 coerce, or attempt to coerce, any distributor, any wholesaler,
33 any distributor branch or division, any wholesale branch or
34 division, or officer, agent or other representative thereof:
35 (a) to order or accept delivery of any motor vehicle or
36 vehicles, appliances, equipment, parts or accessories therefor, or
37 any other commodity or commodities which such distributor has
38 not voluntarily ordered.
39 (b) to order or accept delivery of any motor vehicle with
40 special features, appliances, accessories or equipment not
41 included in the list price of said motor vehicles as publicly
42 advertised by the manufacturer thereof.
43 (c) to order for any person any parts, accessories, equipment,
44 machinery, tools, appliances or any commodity whatsoever.
45 (2) It shall be deemed a violation of paragraph (a) of section
46 three for a manufacturer, a factory branch or division, or
47 officer, agent or other representative thereof:
48 (a) to refuse to deliver in reasonable quantities and within a
49 reasonable time after receipt of any distributor’s order, to any
50 distributor having a franchise or contractual arrangement for
51 the wholesale sale of new motor vehicles sold or distributed by
52 such manufacturer, factory branch or division, any such motor
53 vehicles as are covered by such franchise or contract specifically
54 publicly advertised by such manufacturer, factory branch or
55 division, to be available for immediate delivery; provided,
56 however, the failure to deliver any motor vehicle shall not be
57 considered a violation of this act if such failure be due to an Act
58 of God, work stoppage or delay due to a strike or labor
59 dilficulty, shortage of materials, freight embargo or other cause
60 over which the manufacturer, or any agent thereof, shall have no
61 control.
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(b) to coerce, or attempt to coerce, any distributor, any
distributor branch or division to enter into any agreement with
such manufacturer, factory branch or division, or officer, agent
or other representative thereof, or to do any other act prejudicial
to said distributor, distributor branch or division by threatening
to cancel any franchise or any contractual agreement existing
between such manufacturer, factory branch or division, and said
distributor; provided, however, that notice in good faith to any
distributor of said distributor's violation of any terms or
provisions of such franchise or contractual agreement shall not
constitute a violation of this chapter.
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(c) to terminate or cancel the franchise or selling agreement of
any such distributor without due cause. The nonrenewal of a
franchise or selling agreement, without due cause, shall
constitute an unfair termination or cancellation, regardless of
the terms or provisions of such franchise or selling agreement.
Such manufacturer, factory branch or division, or officer, agent
or other representative thereof shall notify a distributor in
writing, and forward a copy of such notice to the attorney
general, of the termination or cancellation of the franchise or
selling agreement of such distributor at least sixty days before
the effective date thereof, stating the specific grounds for such
termination or cancellation; and such manufacturer, factory
branch or division, or officer, agent or other representative
thereof shall notify a distributor in writing, and forward a copy
of such notice to the attorney general at least sixty days before
the contractual term of his franchise or selling agreement expires
that the same will not be renewed, stating the specific grounds
for such nonrenewal in those cases where there is no intention to
renew the same, and in no event shall the contractual term of
any such franchise or selling agreement expire, without the
written consent of the distributor involved, prior to the
expiration of at least sixty days following such written notice.
During said sixty day period, either party may in appropriate
circumstances petition a court to modify said sixty day stay or
to extend it pending a final determination of such proceedings
on the merits. The court shall have authority to grant
preliminary and final injunctive relief and such petition shall be
entitled to a speedy trial.
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101 (d) to resort to or use any false or misleading advertisement in
102 iconnection with his business as such manufacturer, factory
103 branch or division, or officer, agent or other representative
104 thereof.
105 (e) to offer to sell or to sell any new motor vehicle to any
106 distributor at a lower actual price therefor than the actual price
107 offered to any other distributor for the same model vehicle
108 similarly equipped or to utilize any device including, but not
109 limited to, sales, promotion plans or programs which result in*,
110 such lesser actual price; provided, however, the provisions of
111 this paragraph shall not apply to sales to a distributor for resale
112 to any unit of the United States Government, the corn-
-113 monwealth or any of its political subdivisions; and provided,
114 further, the provisions of this paragraph shall not apply to sales
115 to a distributor of any motor vehicle ultimately sold, donated or
116 used by said distributor in a driver education program; and,
117 provided, further, that the provisions of this paragraph shall not
11 g apply so long as a manufacturer, or any agent thereof, offers to
119 sell or sells new motor vehicles to all distributors at an equal
120 price. This clause (e), however, shall not apply to sales by a
121 manufacturer, to the United States Government or any agency 1
122 thereof.
123 (f) to offer to sell or to sell parts or accessories to any
124 distributor, any distributor branch or division for use in his own
125 'business for the purpose of repairing or replacing the same or a
126 jcomparable part or accessory, at a lower actual price therefor
127 than the actual price charged to any other distributor for similar
128 parts or accessories for use in his own business; provided,
129 however, in those cases where distributors operate and serve as
130 wholesalers of parts and accessories to wholesale outlets nothing
131 herein contained shall be construed to prevent a manufacturer,
132 or any agent thereof, from selling to a distributor who operates
133 and services as a wholesaler of parts and accessories, such parts^
134 and accessories as may be ordered by such distributor for resale

'

135 to retail outlets, at a lower actual price than the actual price
136icharged a distributor who does not operate or serve as a
137'Wholesaler of parts and accessories.
138 (g) to prevent or attempt to prevent by contract or otherwise
139 ;any distributor from changing the capital structure of his
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140 distributorship or the means by or through which he finances
the operation of his distributorship, provided the distributor at
all times meets any reasonable capital standards agreed to
between the distributorship and the manufacturer, and provided
such change by the distributor does not result in a change in the
executive management control of the distributorship.
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(h) to prevent or attempt to prevent by contract or otherwise
any distributor or any officer, partner or stockholder of any
distributor from selling or transferring any part of the interest of
any of them to any other person or persons or party or parties,
provided, however, that no distributor, officer, partner or
stockholder shall have the right to sell, transfer or assign the
franchise or power of management or control thereunder
without the consent of the manufacturer, except that such
consent shall not be unreasonably withheld.
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(i) to obtain money, goods, services, anything of value, or any
other benefit from any other person with whom the distributor
does business, on account of or in relation to the transactions
between the distributor and said other person, unless such
benefit is promptly accounted for and transmitted to the
distributor.
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(j) to compete with a distributor operating under an
agreement or franchise from such manufacturer, in the
distributorship territory, such territory to be determined
exclusively by agreement between a manufacturer and a
distributor; provided, however, that a manufacturer, shall not be
deemed to be competing when operating a distributorship either
temporarily for a reasonable period in any case not to exceed
one year or in a bona fide relationship in which an independent
person has made a significant investment subject to loss in the
distributorship and can reasonably expect to acquire full
ownership of said distributorship on reasonable terms and
conditions; and, provided, further, that a distributor shall not be
deemed to be competing when a wholly owned subsidiary
corporation of such distributor sells motor vehicles at retail, if,
for at least three years prior to January the first, nineteen
hundred and seventy-one, such subsidiary corporation has been
a wholly owned subsidiary of such distributor and engaged in
the sale of motor vehicles at retail.
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(k) to grant a competitive franchise in the distributorship
territory previously granted to another franchisee, such
distributorship territory to be determined exclusively by
agreement between a manufacturer and a distributor.
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(1) to require a distributor to assent to a release, assignment,
novation, waiver or estoppel which would relieve any person
from liability imposed by this chapter.
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(3) It shall be deemed a violation of paragraph (a) of section 3
for the manufacturer, a factory branch or division, or otlicer,
agent or other representative thcreol:
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(a) to require a distributor of a new motor vehicle, as a
condition of sale and delivery thereof, to also purchase special
features, appliances, equipment, parts or accessories not desired
or requested by the distributor.
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(b) to represent and sell as a new motor vehicle any motor
vehicle which has been used and operated for demonstration
purposes or which is otherwise a used motor vehicle.
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(c) to resort to or use any false or misleading advertisement in
connection with his business as such manufacturer.
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Chapter 938 of the General Laws is hereby further amended
by inserting after section 5 the following section:
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Section SA. Every manufacturer shall specify to the dis-
tributor the delivery and preparation obligations of its
distributors prior to delivery of new motor vehicles to wholesale
buyers. A copy of the delivery and preparation obligations of its
distributors and a schedule of the compensation to be paid to its
distributors for the work and services they shall be required to
perform in connection with such delivery and preparation
obligations shall be filed with the attorney general by every
motor vehicle manufacturer and shall constitute any such
distributor’s only responsibility for product liability as between
such distributor and such manufacturer. The compensation as
set forth on said schedule shall be reasonable.
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Chapter 938 of the General Laws is hereby further amended
by inserting after section 6 the following section:213

6A. Every manufacturer, factory branch or division, shall
properly fulfill any warranty agreement and adequately and
fairly compensate each of its distributors for labor and parts. All
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claims made by distributors hereunder and under section live A
for such labor and parts shall be paid within thirty days
following their approval. All such claims shall be either
approved or disapproved within thirty days after their receipt,
and when any such claim is disapproved the distributor who
submits it shall be notified in writing of its disapproval within
said period, and each such notice shall state the specific grounds
upon which the disapproval is based.
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%15 Chapter 938 of the General Laws is hereby further amended

by inserting after section 7 the following section:226
7A. It shall be unlawful directly or indirectly to impose

unreasonable restrictions on any distributor or franchisee
relative to transfer, sale, right to renew, termination, discipline,
non-competition covenants, site-control (whether by sublease,
collateral pledge of lease, or otherwise), right of first refusal to
purchase, option to purchase, compliance with subjective
standards and assertion of legal or equitable rights.
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Chapter 938 of the General Laws is hereby further amended
by inserting after section 8 the following section:
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BA. The provisions of this chapter shall apply to all written or
oral agreements between a manufacturer with a distributor
including, but not limited to, the franchise offering, the franchise
agreement, sales of goods, services or advertising, leases or
mortgages of real or personal property, promises to pay, security
interests, pledges, insurance contracts, advertising contracts,
construction or installation contracts, servicing contracts, and
all other such agreements in which the manufacturer or
distributor has any direct or indirect interest.

236
237
238
239
240
241
242
243
244

Chapter 938 of the General Laws is hereby further amended
by inserting after section 9 the following section; -
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9A. Anything to the contrary notwithstanding, it shall be
unlawful for the manufacturer, or franchisor without due cause,
to fail to renew a franchise on terms then equally available to all
its distributors to terminate a franchise or to restrict the transfer
of a franchise unless the franchisee shall receive fair and
reasonable compensation for the value of the business.

247
248

<3249
250
251
252

This Document Has Been Printed On 100% Recycled



*.


