
HOUSE No. 4989
By Mr. Bertonazzi of Milford, petition of Louis P. Bcrtonazzi

relative to establishing a medical malpractice underwriting associa-
tion. Insurance.

In the Year One Thousand Nine Hundred and Seventy-Five

An Act establishing a joint underwriting association for
MEDICAL MALPRACTICE INSURANCE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

The General Laws are hereby amended by inserting after
2 chapter 175 D the following chapter:

3 Chapter 175E.
4 MEDICAL MALPRACTICE UNDERWRITING ASSOCIATION

6 coverage against the legal liability of the insured and against
7 loss, damage, or expense incident to a claim arising out of the
8 death of injury of any person as the result of negligence or
9 malpractice in rendering professional service by any licensed

10 physician.
1 1 “Association”, means the joint underwriting association
12 established pursuant to the provisions of this chapter.
13 “Net direct premiums”, means gross direct premiums written
14 on personal injury liability insurance written pursuant to the
15 provisions of chapter one hundred and seventy-five including the
16 liability component of multiple peril pacage policies as
17 computed by the commonwealth less return premiums or the
18 unused or unabsorbed portions of premium deposits.
19 Section 2. (1) A joint underwriting association is hereby
20 created, to be effective simultaneously with the plan of
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5 Section 1. “Medical malpractice insurance”, means insurance



[JanuaryHOUSE No. 49892

41

21 operation, consisting of all insurers authorized to write and
engaged in writing, within this commonwealth, on a direct
basis, persona! injury liability insurance pursuant to the
provisions of chapter one hundred and seventy-five, including
insurers covering such perils in multiple peril package policies.
Every such insurer shall be a member of the association and
shall remain a member as a condition of its authority to
continue to transact such kind of insurance in this com-
monwealth. The purpose of the association shall be to provide
medical malpractice insurance on a self-supporting basis without
subsidy from other kinds of insurance.
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(2) The association shall, pursuant to the provisions of this
chapter and the plan of operation with respect to medical
malpractice insurance, have the power on behalf of its
members:— (a) to issue, or to cause to be issued policies of
insurance to applicants, including incidental coverages and
subject to limits as specified in the plan of operations but not to
exceed one million dollars for each claimant under one policy
and three million dollars for all claimants under one policy in
any one year; (b) to underwrite such insurance and to adjust and
pay losses with respect thereto, or to appoint service companies
to perform those functions; (c) to assume reinsurance from its
members; and (d) to code reinsurance.
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(3) (a) The commissioner, upon a determination that medical
malpractice insurance is not readily available in the voluntary
market, may, after consultation with the insurers authorized to
write or engaged in writing personal injury liability insurance
within this commonwealth including the liability component of
multiple peril package policies, representatives of the public, the
Medical Society of Massachusetts, and other affected in-
dividuals and organizations, promulgate a plan of operation
consistent with the provisions of this chapter, to become
effective and operative upon order of the commissioner.
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(b) 1 he plan ol operation shall provide lor economic, fair and
non-discriminatory administration and for the prompt and
efficient provision of medical malpractice insurance, and shall
contain other provisions including, but not limited to
preliminary assessment of all members for initial expenses
necessary to commence operations, establishment of necessary
facilities, management of the association, assessment of
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members to defray losses and expenses, commission
arrangements, reasonable and objective underwriting standards,
acceptance and cession of reinsurance, appointment of servicing
carriers and procedures for determining amounts of insurance to
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(c) Amendments to the plan of operation may be made by the
directors of the association, subject to the approval of the
commissioner, or shall be made at the direction of the
commissioner.
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Sections. (I) (a) Any licensed physician who has made a
diligent effort to procure medical malpractice insurance in the
normal market shall, on or after the effective date of the plan of
operation, be entitled to apply to the association for such
coverage. Such application may be made on behalf of an
applicant by a broker or agent authorized by the applicant, and
may be made on behalf of a number of eligible applicants who
are members of a medical society.
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(b) If the association determines that the applicant meets the
underwriting standards of the association as prescribed in the
plan of operation and there is no unpaid, uncontested premium
due from the applicant for prior insurance, as shown by the
insured having failed to make written objection to premium
charges within thirty days after billing, then the association,
upon receipt of the premium, or such portion thereof as is
prescribed in the plan of operation, shall cause to be issued a
policy of medical malpractice insurance for a term of one year.
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(2) (a) The rates, rating plans and rating rules applicable to
the insurance written by the association and statistics relating
thereto shall be subject to the approval of the commissioner,
giving due consideration to the past and prospective loss and
expense experience for medical malpractice insurance of all of
the member companies of the association, trends in the
frequency and severity of losses, the investment income of the
association, and such other information as the commissioner
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95 (b) Within such time as the commissioner shall direct, the

association shall submit, for the approval of the commissioner,
an initial filing, in proper form, of policy form, classifications,
rates, rating plans and rating rules applicable to medical
malpractice insurance to be written by the association. In the
event the commissioner disapproves such initial filing, in whole
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or in part, the association shall amend such filing, in whole or in
part, in accordance with his direction. If the association fails to
make such initial filing in accordance with the provisions of this
section or to file such amendment thereto as directed, within the
time specified, the commissioner shall promulgate the policy
forms, classifications, rates, rating plans and rules to be used by
the association in writing such insurance. After the association
has conducted business for at least one year, it shall, at such
intervals as may be necessary and reasonable, submit to the 4'
commissioner filings of policy forms, classifications, rates, rating
plans and rating rules, together with such other information as
he may require.
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Section 4. (I) All insurers which are members, of the
association shall participate in its writings, expenses, profits and
losses in the proportion that the net direct premiums of each
such member, excluding that portion of premiums attributable
to the operation of the association, written during the preceding
calendar year bears to the aggregate net direct premiums written
in the commonwealth by all members of the association. Each
insurer's participation in the association shall be determined
annually on the basis of such net direct premiums written during j
the preceding calendar year, as reported in the annual
statements and other reports filed by the insurer with the
commissioner, in determining the participations of insurers, the
plan of operation shall require that medical malpractice
insurance premiums written voluntarily by members after the
effective date of the plan of operation shall be accorded a
greater weight than that accorded to all other net direct
premiums, to the end that those members voluntarily writing
medical malpractice insurance shall have a larger participation
in the association and that, consistent with the purpose of the
association, adverse selection of risks against the association
shall be minimized. No member shall be obligated in any one v
year to reimburse the association on account of its propor-
tionate share in the deficit from operations of the association in
that year in excess ol two per cent of its surplus to policyholders
and the aggregate amount not so reimbursed shall be reallocated
among the remaining members in accordance with the method
of determining participation prescribed in this section, after
excluding from the computation the total net direct premiums of
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all members not sharing in such excess deficit. In the event that
the deficit from operations allocated to all members of the
association in any calendar year shall exceed two per cent of
their respective surplus to policyholders, the amount of such
deficit shall be allocated to each member in accordance with the
method of determining participation prescribed in this subdivi-
sion.
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Section 5. The association shall be governed by a board of
fifteen directors, eleven of whom shall be elected annually by
cumulative voting by the members of the association, whose
votes in such election shall be weighted in accordance with each
member’s net direct premiums written during the preceding
calendar year. The remaining four directors shall be appointed
annually by the commissioner, who shall designate for such
offices duly licensed physicians, at least three of whom shall be
chosen from a list of nominees submitted by the Medical Society
of the commonwealth.
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Section6. (1) Any applicant to the association, any person
insured pursuant to this chapter, or their representatives, or any
affected insurer, may appeal to the commissioner within thirty
days after any ruling, action or decision by or on behalf of the
association, with respect to those items the plan of operation
defines as appealable matters.
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(2) All orders of the commissioner made pursuant to this
chapter shall be subject to review by the superior court.
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Section 7. There shall be no liability on the part of, and no
cause of action of any nature shall arise against the association,
its agents or employees; an insurer, or the commissioner or his
authorized representatives, for any statements made in good
faith by them in any reports or communications concerning risks
insured or to be insured by the association, or at any
administrative hearings conducted in connection therewith.
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i 73 Section 8. The association shall file in the office of the

commissioner, annually on or before the first day of March, a
statement which shall contain information with respect to its
transactions, condition, operations and affairs during the
preceding year. Such statement shall contain information with
respect to its transactions, condition, operations and affairs
during the preceding year. Such statement shall contain such
matters and information as are prescribed and shall be in such
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181 form as is approved by the commissioner. He may, at any time,
182 require the association to furnish additional information with
183 respect to its transactions, condition, or any matter connected
184 therewith considered to be material and of assistance in
185 evaluating the scope, operation and experience of the associa-
-186 tion.
187 Section 9. The commissioner may make an examination into
188 the affairs of the association whenever deemed expedient. Such
189 examination shall be conducted and the report thereon filed in
190 the manner prescribed by the commissioner. The expenses of
19] every such examination shall be borne and paid by the
192 association.
193 Section 10. (1) Effective sixty days after the inception of a
194 professional liability insurance contract or if the contract is a
195 renewal, no notice of cancellation or notice of intention not to
196 renew the contract shall be effective unless the insurer at least
197 ninety days prior to the effective date of such cancellation or the
198 end of the contract period, as the case may be, mails or delivers
199 to the insured at the address shown on the policy such notice of
200 cancellation or intention not to renew except where the
201 cancallation is for nonpayment of premium or where the insured
202 has lost his license to practice medicine or, if the insured is a
203 hospital, is no longer possessing a valid operating certificate.
204 For the purposes of this section, a professional liability
205 insurance contract shall mean an insurance contract covering
206 liability arising out of the practice of medicine by a duly licensed
207 physician or the operation of a duly certified hospital with
208 respect to the treatment of patients, including all acts of its
209 agents and employees.
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