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Ordered. That the Joint Committee on Commerce and J
2 Labor is hereby authorized to make an investigation and study
3 of a new electronic pricing concept devised by super-market
4 chains whereby prices of products will be displayed only on
5 shelves as opposed to the product itself. Said committee shall
6 report to the General Court the effect of such practices on the
7 consuming public and shall make recommendations and submit
8 drafts of legislation necessary to carry such recommendations
9 into effect, by filing the same with the clerk of the House of

10 Representatives on or before the last Wednesday in December,
11 1974.

«

AUTHORIZATION.

HOUSE-No. 6559 [July 1974)
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As a result of House Order 6559 (1974) filed by Repre-
sentatives Anthony J. Scalli (D) of Boston and Richard H. Demers
(D) of Chicopee, the Joint Legislative Committee on Commerce and
Labor was authorized to sit in recess to make an investigation and

ftudy on a new electronic pricing concept being introduced by the
upermarket industry. This new system uses the universal product

code symbol that identifies each item as it is being checked out at
the supermarket checkout counter. The code symbol consists of a
series of small vertical black bars containing encoded product
information printed on grocery packages. This code system is also
gradually being introduced into other retailing areas besides the
supermarket industry.

Several large computer firms have developed electronic compu-
terized supermarket checkout systems using an electronic scanner
which has a laser light source to read the product code symbol. The
electronic cash register prints the price and description of each item
in addition to recording important marketing information such as
inventory control, sales summary, tax information etc. In addition,
the system is also currently being recommended as a method of
eliminating the need to mark the price on each individual product.
This cost-saving is used as one of the major selling points to the
supermarket industry.

The purpose of this study is to determine the impact on the
consumers of the Commonwealth and whether or not any legislation
is needed to protect the consuming public. The report is required to
be filed with the clerk of the House of Representatives on or before
the last Wednesday in December, 1974.

The committee was fortunate in obtaining the services of
Attorney James S. Turner (of Washington, D.C., Author of “The

Chemical Feast”) as an unpaid consultant along with the assistance
of Dermot P. Shea, Consumer Advisor to House Speaker David M.
Bartley.

After due notice, the committee held a public hearing at the
State House, Boston on October 8, 1974. Vice Chairman Richard H,
Demers of Chicopee presided at the hearing. He made the following

FOREWORD

PUBLIC HEARING
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opening statement
“This recess hearing by the Commerce and Labor Committeehas been authorized by the General Court (House Order 6559) for

the purpose of making an investigation and study of a new electronic
pricing concept developed for use in supermarkets, which may result
in the elmination of the retail price markings on commodities. The
purpose of this study order is to determine the impact upon the
consumers of the Commonwealth of the new system which uses the
universal product code and to determine whether any legislation is
needed.

Massachusetts has had a historic concern for this area of the
market place. Governor Endicott of the Massachusetts Bay Colony
became the first sealer ot weights and measures in North America in
1630. This concern has been continuously reflected in the legislation

enacted by the General Court.
In addition to weights and measures statutes requiring net

weight to be stated, the General Court in 1960 passed a statute
requiring price per pound as well as the retail price and net weight to
be marked on prepackaged fish, meat and poultry. More recently, the
first state unit pricing law was passed requiring that the unit price be
stated for certain packaged goods. The General Court has also passed
several other landmark pieces of legislation pertaining to price. For
instance, the truth-in-lending statute, which gives price information
as to the interest costs. Chapter 93A, the baby F.T.C. Act, was
prompted in good part by deceptive pricing. Finally, the recent
erroneous billing statute was passed to protect the consumer against
the faulty computerized billing practices of many credit grantors.

Now the consumer may be faced with a new problem in the
already hazardous obstacle course of the American market place. Our
job as Legislators is to try to maintain the balance of equity between
the buyer and the seller - to make certain that the consumer is not
overwhelmed by the modern techniques of marketing as well as the
computer programming.

For the purposes of continuity to outline the benefits of and
problems with the universal product code and the electronic
computerized checkout system, this committee will hear witnesses
already scheduled. All others who may wish to testify, will be given
an opportunity to do so. at the conclusion of the scheduled
witnesses.”

The following is a list of witnesses heard and their presen-
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tations
Atty. James S. Turner (Washington, D.C.), (consultant to
the committee), discussed the problems that might result
in the supermarket industry with the adoption of a
computerized check-out system using the universal pro-
duct code. While Mr. Turner did not question the benefits
to the industry, he urged it to consider the need to
continue price marking on individual items as a pricing
safeguard for the consumers.

1.

I
An IBM film on the universal product code scanning and
check-out equipment
shown.

designed for supermarkets was

Mr. Allan Haberman,
Stores, member of the
Council and Chairman

President of the First National
Industry Universal Product Code
of its UPC Committee for code

■i

symbol, discussed the industry’s objective in introducing
the universal product code as well as the electronic
check-out system. In essence, his position is that the
grocery industry would benefit by increasing store
productivity as well as improving service to the consumer.
He warned against restrictive legislation being adopted that
would harm the prospects of this system being adopted.
Mr. Stanton Davis, President of Brockton Public Markets,
discussed the first 8 weeks experience of the Brockton
Public Markets stores with the universal product code and
the electronic check-out system. He testified that as of
now the price on the goods being offered for sale are still
being retained.

4.

Mr. William Goodell, from Data General Corporation,
Southboro, Mass., furnished the committee a packet of
material on the scanning equipment that it installed at the
Brockton Supermarkets. He confirmed some of the infor-
mation previously testified by Mr. Haberman and Mr.
Davis and also asked that no restrictive legislation be
introduced that would hurt the development of this new
computerized check-out technology.

5

Mr. Paul Cifrino, Executive Secretary of the Mass. Retail
Grocers Association, also testified backing up much of the
other industry witnesses’ testimony.

6.

7. Mr. Edward H. Stadolnik, Head Administrative Assistant,
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State Division ot Standards, reviewed the current weights
and measures laws and pointed out that the Division of
Standards and local sealer or inspectors of weights and
measures, would not have jurisdiction over the new
automated electronic system to check for price misrepre-
sentation or to test the accuracy of the computer system
being used.LioCLl. a

8. Mr. Paul Gitlin, Executive Secretary of the Consumers’ J
Council, discussed the impact of the new system on the
consumers pointing out the need to retain price informa-
tion on individual commodities and legislation to protect
the consumer’s interest.

In summary, the consumer and industry witnesses were in
agreement that new and innovated marketing techniques should not
be prevented from orderly development by the retail food industry.
However, the consumer input received from such people as Atty.
James Turner and Dermot Shea warned that the elimination of the
price marking on individual items would lead to pricing confusion
with no way to safeguard the consumer’s right to check-out both the
new universal product code and the computerized electronic check-
out system.

In addition, many complaints have been received by this
committee concerning the constant changing of the prices marked on
goods offered for sale in supermarkets. Because of the consumer
discontent, several local and national chains doing business in the
Commonwealth have discontinued this practice. However, the
discontent reflected in the complaints gives evidence that the
consumer is in tact concerned about the price markings on individual
goods and is using the price so marked on goods as a safeguard for
budgetary reasons as well as a way to check on the price charged at
the check-out cash register.

The committee is satisfied it received full cooperation of
consumer and industry groups. It has confined itself to the basic
issue of whether or not adequate consumer protection currently
exists under the Massachusetts General Laws, particularly with
relationship to the pricing methods used on goods offered for sale.

The committee finds that diaper 93A MGL, better known as

FINDINGS AND RECOMMENDATIONS
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the Consumer Protection Act, has already provided the Attorney
General with adequate authority in this regard. In tact, under the
rules and regulations issued by the Attorney General under the
authority of Chapter 93A, which have the force of law, the
consumers of the Commonwealth have had this protection on pricing
since December 21, 1971. Reference: Chapter 93A rules and

Regulations, Section XII, paragraph A,
1. “Failure to disclose price: it is unfair and deceptive act or

practice for any person subject to this act to fail to affix to
any goods offered for sale to the public the price at which
the goods are to be sold or fail to disclose to a buyer prior
to any agreement the price or cost of any services to be
provided.”

The committee finds that neither the Director of the Division of
Standards nor the local municipal sealer or inspector of weights and
measures have the necessary authority to make random inspections
of the new electronic computerized check-out system as well as the
universal product code now being installed in some of the super-
markets in the Commonwealth.

To paraphrase the “Peter Principle”, the electronic compu-
terized check-out system from time to time will obviously reflect the
fallability of the programmer or store manager thus reaching its own
level of incompetence. All too frequently in the market place,
today’s consumer is confronted with a faceless computerized system
that has gone haywire or has an “electronic nervous breakdown”.

The committee recommends that legislation be enacted to give
the Division of Standards as well as the local municipal sealer or
inspector of weights and measures the authority to make inspections
from time to time and to make inspections on complaints from the
consuming public to determine whether the advertised or posted
price is in agreement with the price of the computerized check-out

"System. A draft of this proposed legislation is contained in Appendix
A.

The committee also finds that Section 177 of Chapter 94 as
revised by Chapter 115 Acts of 1974 concerning falsifying weights or
measures is still inadequate as to both scope of authority as well as
penalty.

The Division of Standards, as well as several sealers of weights
and measures have recommended that Section 177 of Chapter 94 of
the General Laws be amended in the appropriate section to read;
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In the Year One Thousand Nine Hundred and Seventy-Five

Act authorizing the director 01 standards and the
"

inspectors oi weights and measures to examine and test
AUTOMATED ELECTRONIC RETAIL CHECKOUT SYSTEMS.

Be it enacted by the Senate and House of Representatives in
General Court assembed, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 98 of the General Laws is hereby
2 amended by inserting after Section 56C, the following
3 section:
4 Section 56D. The director of standards or his inspectors and
5 sealers and inspectors of weights and measures and their
6 deputies, may at any time, and shall upon complaint, examine
7 and test the operation of automated electronic retail checkout
8 systems. It such examination and test reveals that there is
9 evidence of price misrepresentation or in any way a misleading

10 or deceiving of the purchaser of commodities, a complaint may
11 be entered against the owner, servant or agent of any retail
12 establishment using such an automated retail checkout system
13 under the provisions of Section 177 of Chapter 94 of the
14 General Laws.
15 , Sections. Definitions: For the purposes of this section
16 A. Automated retail checkout system shall mean—a point of
17 sale system incorporating prepackaged commodities bearing a

machine readable or scannable symbol, a symbol scanner or
19 detector, a terminal computer and customer display and a
20 transaction or customer receipt.
21 B. Examination or test an examination or test to determine
22 whether the price at which a commodity is offered or advertised
23 for sale conforms to the price for which the purchaser is
24 charged in the operation of automated retail checkout systems.
-5 Such examination and test shall also determine whether the
26 total prices for commodities purchased are correctly reprc-
-27 sented.

Appendix A

)e Commontoralrt] of iflassarbuictt*
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In the Year One Thousand Nine Hundred and Seventy-Five.

An Act protecting the consumer against misrepresentation
Of THE PRICe of ANY COMMODITY OR SERVICE OFFERED OR
ADVERTISED FOR SALE BY WEIGHT.

Be it enacted by the Senate and House of Representatives in
Genera! Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 94 of the General Laws is hereby
2 amended by striking out section 177 as appearing in Chapter

115 of the Acts of 1974 and inserting in place thereof the

Section 177. Except as otherwise provided by section two
hundred and forty-eight, whoever himself or by his servant or
agent gives or attempts to give false or insufficient weight or
measure, or inferentially misrepresents the weight or quantity

9 of a commodity sold or delivered by weight or measure by
10 stating a price without stating the weight or quantity of such

1 1 commodity, such price being in fact greater than the price
1 2 advertised for such commodity or mutually understood by both
13 parties to be the price for a given weight or measure, or
14 demands or accepts payment in excess of the regularly quoted
1 5 selling price of a commodity sold or delivered by weight or
16 measure, or misrepresents the price of any commodity or
17 service sold, offered, exposed, or advertised for sale by weight^
18 measure, or count or represents the price in any mannei

”

19 calculated or tending to mislead or in any way deceive a person,
20 or takes or attempts to take more than the quantity he
21 represents when, as the buyer, he furnishes the weights,

measures of weighing or measuring device by means of which
23 the amount of commodity is determined, shall be punished for
24 the first offense by a fine of one-hundred dollars, for the second
25 offense by a fine of two-hundred and fifty dollars, and tor a
26 subsequent offense by a fine of five-hundred dollars.

Appendix B

following section
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“or misrepresents the price of any commodity or service sold,
offered, exposed or advertised for sale by weight, measure or
count or represents the price in any manner calculated or
tending to mislead or in any way deceive a person”.
In addition, the Division of Standards recommends that the fine

be changed to make it a mandatory dollar amount instead of a
iiscretionary amount currently permitted. The proposed penalty *

•eads; cfreads

“shall be punished for the first offense by a fine of one hundred
dollars, for the second offense by a fine of $250.00, and for a
subsequent offense by a fine of $500.00”.
This is part of a model law drawn up by the national conference

of weights and measures. This amendment would make it possible for
the Division of Standards as well as the local sealers and inspectors of
weights and measures to utilize this law as a “tool in the monitoring
of accuracy of shelf price labelling. Such an amendment might
inhibit any laxity in appropriate shelf price labelling.”

Accordingly, the committee recommends that the proposed
amendment contained in Appendix B be enacted.

Finally, the committee will continue to review the impact of
this new revolutionary electronic computerized check-out system to
make certain that the consumers of the Commonwealth are being
adequately protected


