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(House No. 5599 of 1974)

Ordered, That the Legislative Research Council be directed to
investigate and study the subject matter of current house documents
numbered 251, to allow voters who are in penal institutions under
sentence to vote; 2358. allowing voters in penal institutions to vote
by absentee ballot; 2563, relative to voting by persons incarcerated in
jails and penal institutions; and 2930, providing that all registered
voters confined in any public or private facility for the treatment of
the mentally ill or mentally retarded may vote by absentee ballot,
and to file the results of its statistical research and fact-finding with
the clerk of the house of representatives from time to time but not
later than the last Wednesday of December, nineteen hundred and
seventy-four.

Adopted:
By the House of Representatives, May 8, 1974
Bv the Senate, in concurrence. Mar 13, 1974

®be Commontoealtf) of JHasosacfjugetW

ORDER AUTHORIZING STUDY
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I

To the Honorable Senate and House oj Representatives:
«

LADIES AND GENTLEMEN: The Legislative Research
Council submits herewith a report prepared by the Legislative
Research Bureau in response to House, No. 5599 of 1974. That
order, reprinted on page two hereof directed the Council to study
the issue of allowing prisoners and the mentally ill who are confined
to institutions to vote.

The Legislative Research Bureau is limited by statute to
“statistical research and fact-finding.” Hence, this report contains
only factual material without recommendations or legislative
proposals by the Council or Bureau. It does not necessarily reflect
the opinions of the undersigned members of the Council.

Respectfully submitted.

MEMBERS OF THE
LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth,
Chairman

Rep. JOHN F. COFFEY of West Springfield
House Chairman

Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER ofBristol
Sen. WILLIAM L. SALTONSTALL of Essex
Rep. JAMES L. GRIMALDI of Springfield
Rep. RUDY CHMURA of Springfield
Rep. HARRISON CHADWICK of Winchester
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. ALAN P. DANOVITCH of Norwood

®fjc Commontocalttj of f¥latf£(acf)uoett£f

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the l egislative Research Council

MADAM CHAIRMAN AND GENTLEMEN: House. No.
5599 of 1974 directed the Legislative Research Council to make a
study and investigation relative to the voting rights of prisoners and
mental health patients.

Ihe Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
legislative proposals.

I his report was the primary responsibility ol Helen A. Quigley ot
the Research Bureau staff.

Respectfully submitted.

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau.

M

Cf)c Commtmtoealtf) of

I E 1 lER OL LRANSMLLLAL 1C) I 111
LEGISLATIVE RESEARCH COUNCIL
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VOTING BY PRISONERS AND THE MENTALLY ILL

Origin and Scope of Stud)

House. No. 5599 of 1974 directed the Legislative Research
Council to investigate and study the issue of voting by (1) inmates in
penal institutions and (2) patients in a public or private facility for
the mentally ill or mentally retarded. Legislation on these points has
been introduced in recent years by several members of the General
Court, the American Civil Liberties Union and the Americans for
Democratic Action.

Advocates of voting by the mentally ill aver that such will
enhance the rehabilitation of patients and aid in the attainment of
much needed reforms in other areas concerning the rights and
welfare of the mentally ill. In the case of prisoners, supporters stress
that this citizen group can make a positive political, social and
economic contribution to society through the exercise of the
franchise.

The report includes a textual discussion of the right to vote and
related restrictions and disabilities. Relevant Federal and State
constitutional and statutory provisions are considered with
supporting detail being incorporated in appendices. Hallmark
judicial decisions are examined and the document includes
appropriate statistical data relative to prisoners and the mentally ill.

Historical Development of Civil Disability

Both the early Greeks and the Romans —two cultures which
highly valued the rights of citizenship punished criminals by
revoking the right to vote and other civil rights. The resultant social
degradation was considered a deterrent to crime. Later the
Germanic tribes of Europe and England incorporated civil

tEf)e Commontoealtf) of ffflasttacimtfettg

SUMMARY OF REPORT
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disabilities into their penal systems. English jurisprudence which was
based on retribution and deterrence embraced a procedure known as
“attainder” which exacted severe penalties in the form of corruption
of blood, forfeiture of estate, and loss of civil rights as a
consequence of a conviction for a felony or treason. The emphasis
on money and property as a means of power in post-feudal England
served to attribute greater importance to the forfeitures of land and
personal property.

Corruption of blood and forfeiture of estate were never a part of
the common law recognized in the United States and many state
constitutions and statutes prohibited the use of such as penal
sanctions. Nonetheless civil disabilities have continued to play a
significant role in the treatment of criminals in the United States.
Civil disabilities in America are most probably the result of the
adoption of the English penal system by our colonial forefathers and
subsequent acceptance of existing practices by succeeding
generations.

The Right to Vote

The United States Constitution does not confer the right of
suffrage on its citizens; such authority is vested in (he sovereign
states. Though state legislatures have generally unlimited power to
enact regulatory laws relative to the right of suffrage, any
restrictions on suffrage are subject to the provisions of the Federal
Constitution. Voting, which was originally considered a privilege
rather than a right, has gradually come to be considered a
fundamental right because it is preservative of all rights.
Classifications which might invade or restrain a fundamental right
must be closely scrutinized and carefully confined and the more
fundamental the right, the greater the justification must be for the
state’s restriction of (he right. As a result, many state restrictions on
voting (e.g. poll tax qualifications and durational residency
requirements) have been declared unconstitutional by (he Supreme
Court because they do not serve a "compelling state interest.”

Controlling Federal Provisions

Although the national constitution docs not contain specific
provisions defining voter eligibility, several articles and amendments
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impose standards which the states must respect in the administration
of the electoral process.

Article I, section 2, clause I and the Seventeenth Amendment
state that the electors of Congressmen and United States
Senators in each state must have the qualifications requisite for
electors of the most numerous branch of the state legislature. The
Fourteenth and Fifteenth Amendments safeguard the exercise of the
franchise by (he application of the Due Process and Equal
Protection of the Laws clauses.

On the statutory level, the Federal Voting Rights Act of 1970
provides (hat all U. S. citizens who are otherwise qualified to vote
shall be entitled to vote in all elections regardless of race, color, or
previous condition of servitude. All standards, practices, or
procedures employed by the states to determine voter qualifications
must be uniformly applied and states may not enact or seek to
administer restrictive voting qualifications which were not in effect
prior to November, 1964. The statute requires states to adopt
provisions for absentee registration and voting for all qualified voters
in presidential elections.

Massachusetts Residency Requirements

For many years the issue of “inhabitancy” or “residence” has been
closely tied in to the voter registration process. Compliance with Un-
constitutional and statutory precepts governing these terms lakes on
an added dimension in respect to voting by prisoners and the
mentally ill.

Hie State Election l aw directs the local hoards of registrars of
voters to canvass their communities annually in January or
February and to compile a “true list” of every person aged seventeen
or more who was “residing in their respective cities and towns” as of
January 1 (G.F. c. 51, s. 4). The Massachusetts Constitution clearly

that every person shall be considered an inhabitant, for (he
purpose of electing and being elected, in that town, district or
plantation where he dwells or has his home (Const., Part 11, Art. 11,
Clause 1, section 2). In a 1971 opinion of the Attorney General, (hat

official defined domicil as actual residence in the town, coupled with
intention to remain indefinitely, not necessarily to stay forever but
merely with no present intention of leaving.
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Prisoner Voting

Slates Developments. Thirteen states impose civil death as an
incidence of conviction and imprisonment. More generally, states
disenfranchise persons convicted of a variety of crimes, such as,
felony (31 states), infamous crimes (15 states), crimes involving
moral turpitude (2 jurisdictions), election crimes (18 states including
Massachusetts), treason (13 states), miscellaneous crimes punishable
by incarceration (9 states) or a long list of specific offenses (15
Persons arc also disenfranchised while incarcerated (14
or while under sentence (3 states). Lack of electoral machinery for
prisoners to vote and inconsistencies between a state’s constitutional
and statutory provisions also serve to disenfranchise prisoners.

Vermont is the only state which allows all prisoners with the
exception of those constitutionally restricted because of conviction
for an election crime to vote by absentee ballot.

Hawaii and New Hampshire are the only states which have
adopted the Uniform Act on the Status of Convicted Persons which
provides that persons convicted of crimes other than felonies retain
all political, personal and civil rights. Upon execution of sentence or
on being paroled, a convicted felon may \ote.

Wisconsin does not deprive persons convicted of crimes other
than treason, a felony or bribery from voting and the states of
Hawaii. New York and Pennsylvania allow pretrial detainees and
convicted misdemeants to vote. Pennsylvania has recently instituted
provisions for absentee registration and \oting by qualified voters
incarcerated in that state. Kentucky allows pretrial detainees to vote.
Pretrial detainees in New Jersey are eligible for absentee registration
and voting in presidential elections and in Connecticut all persons
incarcerated for any reason other than conviction of a felony may
register and vote by absentee means in presidential elections. Maine
allows all prison inmates to vote in presidential elections.

State justifications for disenfranchising persons convicted of a ™

crime have evolved from the early civil death or “slave of the state" ™

theory to the present compelling state interest in preserving the
integrity and purity of the electoral process. State courts. Federal
Courts of Appeals and United States District Courts have
upheld the state’s right to disenfranchise criminals in the vast
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majority of cases. Exceptions to this general experience ha>e usually
been in cases where the broad (and sometimes vague) language of
some disenfranchisement statutes violate federal constitutional
safeguards.

The United States Supreme Court sustained the states' right to
disenfranchise criminals in two late Nineteenth Century cases
(Murphy v. Ramsey. 114 U.S. 15(1885);Davis v. Reason, 133 U.5.333
(1890)). In Me Donald v. Board ofElection Commissioners of Chicago

U.S. 802 (1969), the Supreme Court held that untried
inmates were not denied equal protection of the laws by the Illinois
absentee voting statute (111. Ann. Slat., c. 46, p. 19-1) since the
statute did not of itself prevent prisoners from voting. Essentially,
the Court's disposition of the claim rested on failure of proof by the
plaintiffs.

In the case of Goosby v. Osser 409 U.S. 512 (1973) the Supreme
Court declared that pretrial detainees were entitled to a convening
of a U. S. District Court to hear their challenge of the absentee
voting provisions of the Pennsylvania Election ( ode (Title 25, ss.
623-1 el seq and s. 2602 (w) (12)).

A positive resolution of some of the issues relative to voting by
prison inmates was forthcoming in the Court's pronouncements in
the case of O'Brien v. Skinner 94 S.Ct. 740 (1974). That body
determined that pretrial detainees and convicted misdemeanants
imprisoned in their county of residence were denied equal protection
of the laws by New York statutes (Election l aw, ss. 117, 117-a. 153
and 153-a) which limited absentee registration and voting to persons
detained or incarcerated in a correctional facility beyond the county
of legal residence. In its decision, the Court emphasized the fact that
the New election laws being appealed did not raise any question
of disenfranchisement of a person because of criminal conduct. In a
dissenting opinion, Mr. Justice Blackman and Mr. Justice Rehnquist
contended the matter called for legislative resolution rather than

judicial intervention.
In relation to ex-felon disenfranchisement the Supreme Court in

Dillenburg v. Kramer 395 U.S. 632 (1972) has determined that a
system of classification in Washington (ss. 9.96.010, 9.96.050 and
29.01.080) was irrational and did not serve a compelling state
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interest. But in the case of Richardson v. Ramirez, 94 S. Ct. 2655 *

(1974) the Court changed its posture and ruled that state '

constitutional provisions and implementing statutes disenfranchising
convicted felons who have completed their sentences and paroles did
not deny equal protection.

Massachusetts Practices. Except for those inmates who have been
convicted for corrupt practices in respect to elections (Amendments,
Article III; G.L. c. 51, s. 1 and c. 55, s. 37), prisoners are n#
expressly disenfranchised by Massachusetts constitutional and
statutory provisions. Furthermore, only persons under sentence are
restricted from receiving applications for. or absentee ballots. Thus,
pretrial detainees who are registered electors and incarcerated in an
institution which is outside their election district may vote by means
of an absentee ballot.

A recent case, Evers v. Commonwealth, Supreme Judicial Court,
No. J 74-118 CT, October 18, 1974, decided by a single justice of
the Supreme Judicial Court declared that a prisoner in
Massachusetts who is a registered voter in a Massachusetts city or
town is “entitled to exercise his or her right to vote by use of an
absentee ballot.” The case rested upon the question of whether the

*

Massachusetts Constitution permitted the State to deny inmates
alone the opportunity to vote by absentee ballots while others who
arc absent from their home community on election day or are
physically disabled can avail themselves of this procedure. The
C ourt found that since the right to vote is a basic right and since
there is no necessary implication in the constitutional provisions
concerning absentee voting (Amendments, Articles XLV and
EXXVT) that the Legislature may remove a class of qualified voters
from the group which may vote by absentee ballot, absentee ballots
must be made available to all absent or physically disabled voters.
This decision is estimated to affect approximately 200 prisoners in
the Massachusetts Correctional Institutions of Bridgewater,
cord, Framingham, Norfolk, and Walpole, who may now vote in
state elections.

Massachusetts Prison Population. There were a total of 2,096
prisoners in the Massachusetts Correctional Institution system as of
January 1, 1974, distributed as follows: 3 forestry camps in Monroe,
Plymouth and Warwick (102); Boston State Hospital (30);
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Bridgewater (174); C oncord (438); Framingham (93); Norfolk (701);
Shirley (54) and Walpole (504).

The largest number of inmates came from Suffolk County (832)
and specifically the City of Boston (807). Only eight Massachusetts
cities and towns have more than 40 prisoners who list that
community as their last civilian address. For a group of five or less,
127 cities and towns arc involved.

Relative to county jails and houses of correction, the average
daily total of inmates confined in 1973 was 1,689.

Opinions. Commissioner Frank A. Hall of the Massachusetts
Department of Corrections has strongly supported and will continue
to support legislation in the area of prisoners voting since this
practice would aid in the maintenance of civic lies and the inmate's
reintegration into society. Mr. Norman Gleason, former Supervisor
of Elections in the Office of the Secretary of State, has pointed out
that problems could be encountered with prisoners' voting in the
areas of residency, registration, street lists and electoral districts.
Also, in the event of expansion of prisoners’ voting rights, towns with
representative forms of town meetings would be greatly affected by
prisoners' population within their jurisdiction.

Mr. Edward W. Devereaux, President of the Massachusetts Town
Clerks Association and Town Clerk of Natick, and Mr. Joseph S.
Trombley, City Clerk of Waltham, both expressed opposition to (he
registration of prisoners, especially under the provisions of G.L. c.
51. s. 428 (registration session upon request of 10 or more qualified
electors at (heir place of principal activity).

Voting by the Mentally 111

Other States. The mentally ill are disenfranchised by either state
constitutions or statutes according to the following varied
categories: idiots (20 states), incompetent (I state), insane (24 states),
interdicted (1), in an institution for mental retardation (1), lunatics
(3), mentally ill (3), mentally incompetent (2 and the District of
Columbia), mentally diseased (I), non compos mentis (7), under
guardianship (10 including Massachusetts), unsound mind (1), and
committed by judicial order (1). Twenty states require an
adjudication of incompetency before civ il rights or voting rights may
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he restricted. There are no constitutional nor statutory dis-
qualifications in the states of Illinois, Indiana, New Hampshire, New $

York and Pennsylvania. The States of Massachusetts, New Jersey
and New York have incorporated statutory provisions which
stipulate that no person shall forfeit his or her personal or civil
rights solely by reason of their admission to a mental hospital.

Disenfranchising provisions in state laws are imprecise and
without definition, thus providing virtually no guidelines for the
administrators of the statutes. Nor do most states stipulate
method by which mental patients are to be disenfranchised although
four states require the cancellation of voter registration cards upon
an adjudication of incompetency. Where patients are not expressly
restricted by statutes from voting, very often the hospital or institution
may restrict or regulate the civil rights ofpatients on a case by case basis.
Also due to lack of opportunity to vote, i.e. providing a balloting place
or allowing some patients to go to a public polling place, and restrictions
on mailing privileges so that a patient cannot freely obtain an absentee
ballot, many patients are restricted from voting.

The express right of mental patients to vote has not been directly
challenged in a judicial forum. The issue has surfaced principally in
litigation involving contested ballots and the satisfaction of £
residency requirements. In most cases, where defeated candidates
have challenged votes as having been illegally cast by “insane
voters”, they have been unsuccessful. A recent Pennsylvania case
Commonwealth of Pennsylvania v. Parkhouse el al (969 C. D. 1972)
dealt with the residence of seven adult patients living at the
Norristown State Hospital in Montgomery County, Pennsylvania
who had been refused registration on the basis of a Pennsylvania
statute which provided that for the purpose of registration and
voting, residence was not gained or lost while a person is kept in any
asylum at public expense. The Pennsylvania Supreme Court decreed
that the petitioners could not be denied registration simply because
they were currently living at the Norristown State Hospital. A
subsequent opinion of the Attorney General of Pennsylvania
ordained that an inmate of a mental facility could not be denied the
right to register in the institution's voting district if such person
otherwise fulfilled the residency requirements of Pennsylvania’s
statutes.
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Massachusetts. There are no explicit constitutional or statutory
provisions restricting the mentally ill from voting except in the case
of those individuals “under guardianship" (Amendments, Art. Ill;
G.f. c. 51, s. 1). Within this frame of reference, the term has not
been defined by either statute or judicial fiat. A 1928 Massachusetts
Attorney General's opinion staled that persons in state operated
mental institutions were eligible to receive applications for absentee
ballots subject to the discretion of the hospital superintendents.

A Massachusetts statutes and Department of Mental Health
regulations stipulate that no person may be deemed incompetent
solely by reason of admission or commitment to a public or private
mental health facility. Department of Mental Health clinicians
conduct periodic reviews of the condition of the patient population
in each institution and where appropriate recommend the assign-
ment of guardians through the probate court. However, such a
course of action is infrequently pursued and placing a patient under
guardianship usually stems from an unrelated probate court
proceeding such as the disposition of an estate.

Two voting rights suits in Northampton and Waltham have
recently been withdrawn after the registrars of voters in (he

communities involved decided to allow the patients to register.
Initially, the election officials contended that the patient's confine-
ment in the state-operated institution served to place him under the
constitutional and statutory impediment “under guardianship".

In a third case, Coulomhre v. Worcester Board of Registrars, the
Worcester Superior Court upheld the Worcester Board of Registrars
refusal to register a patient at the Worcester Stale Hospital on the
grounds that the patient was not a resident of Worcester. Ihe Court
ruled that the patient's involuntary commitment to the Worcester
State Hospital as a condition for being placed on probation for a
crime did not establish a valid residence for registration. The patient
has appealed this verdict to the Appeals Court which will hear the

in April 1975.
’ focal supporters of voting by the mentally ill point to several
studies in support of their position that such persons can exercise
the franchise intelligently. Two recent studies conducted in New
York and Maryland concluded, on (he basis of sample election
polls, that mental patients voting results closely reflected the actual
voting results of the communities of origin.
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Specialists in the field of mental health emphasize that permitting
(and encouraging) such people to vote will produce “recuperative"
benefits. By perserving the basic rights of citizenship for mental
patients, the dignity and respect for a mentally ill person could be
enhanced and patient improvement would be significantly en-
couraged. A National Institute of Mental Health draft paper stresses
that modern treatment and rehabilitation are based on the
knowledge and awareness that mental patients fare better when they
are not shielded from their everyday responsibilities.

Commissioner William Coldman of the Massachusetts Depart-
ment of Mental Health favors patient voting as consistent with the
policy of normalizing the patient’s life as much as possible.
However, hospital administrators caution that it is not always fair to
the electoral process to allow some patients to vote, e.g. disoriented
geriatric patients and patients with extremely low I.Q.'s.

As of January 1, 1974. a total of 12,988 patients over the age of
eighteen years were under treatment in state-operated facilities for
the mentally ill or mentally retarded in Massachusetts. Of this
group, 12,118 were Massachusetts residents. The four Veterans
Administration hospitals reported an approximate total of 1,051
psychiatric patients and all, with the exception of the Boston
facility, treat both acute (short-term) and chronic patients. Of the
private facilities surveyed, which treat mostly voluntary acute
patients, approximately 647 resident patients over the age of
eighteen years were Massachusetts residents. Despite promotional
efforts by hospitals, officials of both public and private mental
health facilities indicate only a very limited exercise of the franchise
by the mentally ill due in part to residency requirements, apathy,
and patient concern over their condition.

Recent developments, however, are considered encouraging. In
the last state election, eight patients at the Fernald State School in
Waltham registered to vote and the Glenside Hospital in Jamaica
Plain reported that 38% of its patients cast ballots.

*f)
(
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Origin of Study
House, No. 5599 of 1974, which is reprinted on the inside cover of

this report, directed the Legislative Research Council to investigate
and study the subject matter of four 1974 House documents dealing
with voting by persons in penal institutions (House, Nos. 251, 2358
and 2563) or in a public or private facility for the treatment of the
mentally ill or mentally retarded (House, No. 2930). This order was
adopted by the House of Representatives on May 8, 1974 and by the
Senate, in concurrence, on May 13, 1974.

Three of the bills on which this study order is based are alike, in
that they propose to allow prisoners'to vote by absentee ballot. Two
of the bills. House No. 251 filed by Representative Peter L. Masnik
of Worcester and House No. 2358 submitted by Representative
(now Senator) Bill Owens of Boston and others, would strike out
the restriction, contained in Massachusetts General Laws, Chapter
54, section 86, which prohibits a voter under sentence in a penal
institution from availing himself of the absentee ballot provisions.
House, No. 2563 would also delete restrictions contained in Chapter
54, sections 86 to 103 A and would include prisoners in the
provisions for absentee voting by federal service personnel contained
in Chapter 54, sections 1038 to IO3Q. This petition was

, co-sponsored by the Civil Liberties Union of Massachusetts, the
* Americans for Democratic Action and several members of the

House and Senate.
The remaining proposal. House, No. 2930, introduced by

Representatives Jonathan L. Healy of Charlemont, Thomas G.
Simons of Montague (Assistant Minority Whip) and Barbara Gray

VOTING BY PRISONERS AND THE MENTALLY ILL

CHAPTER I. INTRODUCTION
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of Framingham proposed extending the absentee ballot privilege to
the institutionalized mentally ill or mentally retarded. In support of
his legislation. Senator Owens asserts that permitting inmates to
vote is an essential part of any rehabilitation program designed to
restore the incarcerated to the mainstream of society. By voting,
prisoners can make a positive economic, social and political
contribution to their community.

Representative Melvin King supported this legislation because,
although the votes of prisoners may have a minimal effect on some
issues, on others the votes of 200 or 300 could be a significant force,
thereby contributing through the political process to the well-being of
the community.

Representative John A. Businger of Brookline, who submitted
proposals on voting by prisoners in 1971, 1972 and 1973. feels this
issue is of primary importance because prisoners are neither
constitutionally nor statutorily disenfranchised under General Laws,
Chapter 51, section I which defines the qualifications of voters.

Representative Barbara Gray who co-sponsored the proposal for
voting by mental patients stresses that the rights of persons in
institutions is a critical issue. Voting by such persons could enhance
the rehabilitation of patients and aid in the attainment of much
needed reforms in other areas concerning the rights of the mentally
ill.

Scope of Study
This report treats the development of the practice of disen-

franchisement and the general right to vote as guaranteed by the
Federal Constitution. Federal and state constitutional and statutory
provisions and various judicial decisions applicable to voting by
prisoners and mental patients are considered. Residency re-
quirements for voting in Massachusetts are discussed in Chapter 111.
Current statistics on the present prison and mental institutions'
populations of Massachusetts are included to reflect the possible
impact of a large voting response by such groups.

Historical Development of Civil Disability
Daily Origin. The loss of citizenship as a consequence of the

conviction for a crime can be traced to the ancient Greek practice of
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the imposition of civil disabilities, called “infamy,” which was
employed as a harsh punishment and as a deterrent to criminals. 1 In
a society which highly valued the rights of citizenship, this practice
was analagous to the banishment measures tantamount to starvation
and death taken by primitive tribes. Among both the Greeks and the
Romans, banishment and reduction to the status of a slave were
penal measures resulting in the loss of citizenship. 2

The Romans valued the rights of citizenship as highly as did the
and therefore also imposed the social degradation of the loss

af civil rights as a deterrent to crime. Conviction of crime entailed the
infamous status of loss of the rights to vote, to hold office, to
represent another in the courts, to be a witness, to manage the
affairs of another, and the abridging of the right to marry.3

By the time the Roman Empire collapsed, civil disabilities had
been incorporated into the penal systems of the Germanic tribes of
Europe and England. The criminal in Anglo-Saxon England was
subject to “outlawry,” retaliation by the community in whatever way
it saw fit; most usually by death but also loss of all civil and
proprietary rights. 4 This punitive measure eventually developed into
a procedure called “attainder” which resulted from conviction of a
felony or treason and had as consequences, corruption of blood,
forfeiture of estate, and loss of civil rights. s The criminal was thus
deprived of the right to appear in court as a witness or juror, bring
an action, perform any legal function, or hold public office and was
in effect regarded as dead by the law. As in the Greek and Roman
experience, the deprivation of the criminal’s civil and proprietary
rights brought public degradation, social isolation, and a resulting
loss of status for both the criminal and his family. This practice
reflected the philosophy of the English jurisprudence system which

'“The Collateral Consequences of a Criminal Conviction.” I underbill Law Review . Vol. 23. 1970. p. 941.
Elmer Barnes & Neglcv King feelers. Apu Horizons, in Criminology. New York, N.Y., 1943. p:

fO2.
'Edwin Hardin Sutherland & Donald Ray Cressey, Principles of Criminology. slh ed. Revised.
Philadelphia, Pa.. 1955. p. 267.

*op. cit., Vanderbilt, pp. 942, 943.
s “Civil Death A New Took at an Ancient Doctrine.” William and Mary Law Review. Vol. 11. 1970. p.
989. The corruption of blood doctrine interpreted the criminal’s actions as evidence (hat he and his lamiK
wcic corrupt and therefore unworthy of being feudal tenants. Forfeiture entailed the loss of real and
personal properly to the King of England.
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was retribution and deterrence. 1 The emphasis on money and
property as a means of power in post-feudal England served to
attribute even greater importance to the forfeitures of land and
personal property. 2

United States Development. Corruption of blood and forfeiture
of estate were never recognized as penal sanctions in the United
States and were in some cases expressly forbidden by the Federal
Constitution, statd constitutions and statutes, as indicated by the.
following excerpt from the Illinois Constitution:

All penalties shall be determined according to the
seriousness of the offense and with the objective of restoring
the offender to useful citizenship. No conviction shall work
corruption of blood or forfeiture of estate. No person shall
be transported out of the State for an offense committed
within the State (Art. 1, s.ll).

The United States Constitution slates clearly in Article 111, section
3 that “the Congress shall have the power to declare the punishment
of treason, but no attainder of treason shall work corruption of

the life of the person attainted.” C*
in express statute, courts have

blood or forfeiture except durin
Although, in the absence of

refused to recognize the pcnaltf of attainder and civil death as
punishment, 3 civil disabilities have continued to play a significant
role in the treatment of criminals in the United Slates. New York
passed a civil death statute in 1799 and other states have passed civil
death statutes and imposed specific disabilities in their constitutions
and statutes. Although there is no legislative history to explain the
enactment of these disabilities, it is likely that civil disabilities in
America were the result of the unquestioning adoption of the
English penal system by our colonial forefathers and subsequent
acceptance of existing practices by succeeding generations.4

4

lOp. cit.. Vanderbilt
2 lbid. p. 947.
3Op cit., Vanderbilt; William and Mary; See also Owens v. Owens. 100 N.C'. 240. (> S. I . 794 (1888): Davis

v. luinning, 85 lex. 39, 19 S.W. 846 (1892); Thomas \>. Mills. 117 Ohio St. 114, 157 N.12. 488 (1927).
*Op. cit., Vanderbilt, p. 950.
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General Overview of the Constitutional Right to Vole
State legislatures have generally unlimited power to enact

regulatory laws relative to the right of suffrage, which are within
constitutional limitations and do not unduly restrain the exercise of
the right of suffrage, except as restricted by the federal or state
constitutions. When the constitution does not confer the right to
vote the Legislature may do so and when the constitution does
confer the right to vote, the right may not be denied, abridged or
substantially impaired by the Legislature. Where the constitution
confers the right to vote in the election of all officers, the Legislature
may not limit that right to voting for only certain officers. 1

The states “have long been held to have broad powers to
determine the conditions under which the right of suffrage may be
exercised,” 2 except as restricted by the federal and state con-
stitutions. These broad powers are, however, subject to the
guarantees of the Fourteenth Amendment. In 1904 the United States
Supreme Court declared that the Constitution “does not confer the
right of suffrage upon anyone,”' and in 1959 Justice Douglas
interpreted the term “right to vote,” as contained in section 2 of the
Fourteenth Amendment, to mean the right “as established by the
laws and constitution of the state.”4

Historically, voting was originally considered a privilege rather
than a right but due to the continuous expansion of the right to vote
through constitutional amendments, congressional action, and
judicial decisions, it is now generally considered to be a fundamental
right. 5 Although the Legislature may regulate the right to vote to the
extent permitted by the state or federal constitution, it must also be
remembered that this right exists only through the constitution and
statutes and may therefore be taken away by the power which
conferred it.6

'(I), p. 36,Juris Secundum (C

Lassiter v. Northampton Lied ion Board. 360 U.S. 4:
Pope v. Williams. 193 U.S. 621. 633 (1904).
Lassiter, p. 52
'Op. at.. Vanderbilt, p. 974.

American Jurisprudence (Am. Jur.) 2d, Volume 25, h
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I hc right to vote is a fundamental right because it is preservative
ot all rights' and “where fundamental rights and liberties are f
asserted under the Equal Protection Clause, classifications which
might invade or restrain them must be closely scrutinized and
carefully confined.” 2 In the case of Hall v. Beals Justice Marshall
dissented from the majority opinion and states his interpretation of the
"compelling state interest” concept which has served as the basis for
decision in many cases involving voting restrictions imposed by the
states; A%

Once a state has determined that a decision is to be made by
popular vote, it may exclude persons from the franchise only
upon a showing of a compelling interest, and even then only
when the exclusion is the least restrictive method of
achieving the desired purpose.3

The more “fundamental," or the more important the right is to
the indixidual, the greater the justification must be for the state’s
restriction of the right. In the case of Reynolds v. Sims, 377 U.S.
533 (1964), Chief Justice Warren observed that “each and every
citizen has an inalienable right to full and effective participation in (

the political process of his state’s legislative bodies.”
The United States Supreme Court has declared the following

restrictions unconstitutional since they do not constitute a
compelling state interest for the curtailment of the right to vote and
are therefore in violation of the Equal Protection Clause; the poll
tax qualifications,4 the requirements that voters in school board
elections be parents or property owners,5 the limitation of voting on
revenue bond issues to property owners,6 the disenfranchisement of
military residents,7 durational residency requirements, B and denial of
absentee registration and absentee ballots to pretrial detainees. 9

Vick Wo v. Hopkins, 118 U.S. 356. 370 (1886).

<fHarper v. I irginia State Board of Elections, 383 U.S. 663. 16 L. Ed 2d 169. 170 (1966),

Hall v. Beals, 396 U.S. 45. 52 (1969) (Marshall and Brennan. J.J., dissenting).
Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966),

Kramer \. Union Free School District. 395 U.S. 621 (1969

Cipriano v. City of Houma, 395 U.S. 701 (1969); City of Phoenix v. Kolociziejski, 399 U.S. 204 (1970).

7Carrington v. Rash, 380 U.S. 89 (1965).
*Dunn v. Blumstein, 92 S. Ct. 995 (1972).
v O'Brien V. Skinner. 94 S. Ct. 740 (1974).

I
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Nevertheless, the states still maintain broad powers in relation to
election laws and the provisions and restrictions of the states vary
greatly in regard to the exercise of the franchise by prisoners and
mental patients.

I
Federal Constitutional Provisions

The national Constitution does not contain any provisions which
define specific standards or qualifications to determine voter
eligibility. However several articles and amendments impose
conditions and other strictures which the states must respect in the
administration of elections.

Article 1. section 2, clause 1 and the Seventeenth Amendment
state that the electors of U.S. Congressmen and Senators in each
state shall have the qualifications requisite for electors of the most
numerous branch of the state legislature.

Sections one and two of the Fourteenth Amendment provide as
follows:

Section /. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of
the United Slates and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or
property without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

-m Section 2. Representatives shall be apportioned among
the several States according to their respective members.
counting the whole number of persons in each State,
excluding Indians not taxed. But when the right to vote at
any election for the choice of Electors for President and
Vice-President of the United States, Representatives in
Congress, the executive and judicial officers of a State, or

CHAPTER 11. FEDERAL AND MASSACHUSETTS
CONSTITUTIONAL

AND STATUTORY PROVISIONS



HOUSE No. 5360 [January24

the members of the Legislature thereof, is denied to any of
the male inhabitants of such State, being twenty-one years of
age, and citizens ol the United States, or in any way
abridged, except for participation in rebellion, or other
crime, the basis of representation therein shall be reduced in
the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years

of age in such 'State.
#

The Fifteenth Amendment provides that “the right of citizens of
the United States to vote shall not be denied or abridged by the
United States or by any State on account of race, color, or previous
condition of servitude.” Further provisions relative to voting are
contained in the Nineteenth Amendment which granted nationwide
suffrage to women; the Twenty-Fourth Amendment which prohibited
the poll tax and the Twenty-Sixth Amendment which lowered the
voting age to eighteen years.

The intention of the Fourteenth and Fifteenth Amendments is to
protect the right to vole as established by the law' and constitution
of the state subject to the constitutional limitation contained in
Article 1, section 2, and to that extent the right to vote has been
based upon the Federal Constitution, 1 As discussed in Chapter I, the
right to vote-is also subject to the provisions of the Fourteenth
Amendment.

A recent opinion of Attorney General Jon A. Lund of Maine
declared a section ol the Maine statutes 2 unconstitutional insofar as
it denied certain prisoners the opportunity to aspire to and vote for
both state and federal offices. 2 Attorney General Lund interpreted
the section as unconstitutional on the basis of Article 11. section 1 of
the Maine Constitution which provides that every citizen who is a
resident of Maine and over eighteen years of age shall be an elector

D.C.. 19(4. p. 132.Suucs of America. WNorman J. Small, ed., C

A person who if
not vole at any office pi

discharge or to the granting ol p
been revoked. (21 Maine Revised Statutes Annotated, section 24

'State of Maine Interdepartmental Memorandum to Joseph I. lidgar. Secretary of State and William 1
Mental Health and Corrections from .lon AKearns. ,lr.. Commissioner of the Slate Dep;

Attorney General, July 26, 1974. Subject: Qualifications for I:lectors and ol Candidates for Office
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for Governor, Senators, and Representatives. Thus, the statute also
came in conflict with the Seventeenth Amendment of the Federal
Constitution which provides that the electors in each state for
United States Senator and Representative shall have the
qualifications requisite for electors of the most numerous branch of
the state legislature.

1 he Attorney General found the provision regulating candidacy
for office unconstitutional since “the constitution and laws of the
United States determine what shall be the qualifications for federal
office, and state constitutions and laws can neither add nor take
away from them.” 1 In 1968, a New York Superior Court decision,
quoting the above passage, held that the state may not bar a
convicted felon from seeking the office of United States Senator. 2

Federal Voting Rights Act of 1970
The Federal Voting Rights Act of 1970 provides that all citizens

of the United States who are otherwise qualified by law to vote at
any election shall be entitled to vote at all such elections without
distinction of race, color, or previous condition of servitude; any
constitution, law, custom, usage, or regulation of any state or
territory to the contrary notwithstanding.' The Act further provides
that all standards, practices, or procedures employed by the states to
determine the qualifications of voters must be uniformly applied and
not implemented to adjudge the qualifications of just a portion of
the voters.4

Applicants to vote must first be qualified under state law and such
law must not be inconsistent with the Constitution and laws of the
United States. States may not enact or seek to administer restrictive
voting qualifications which were not in effect prior to November I,
1964 nor may a state enact or administer a procedure which was not

in force prior to November I, 1968.5

I homas M. Cooley. General Principles of Constitutional Law, 3rd ed.. 1898, p. 285; See also U.
Constitution. Article I, Section 2, clause 2 and Section 3, clause 3; Article 11. Section I, clause 4 and t
Twelfth Amendment.

'■Applications of Ferguson, 57 N.Y.S. 2nd 174.
'United Stales Code, Title 42. section 1971(a)(1).
'/hid., section 1971(a)(2)(A).

i lhiJ., section 1973c
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Durational residency requirements as a precondition to voting for
the offices of President and Vice President are prohibited. Persons
may apply for registration 30 days prior to the presidential
elections. 1

The statute requires states to adopt provisions for absentee
registration and absentee voting in presidential elections. Qualified
electors may apply not later than thirty days prior to a presidential
election for absentee registration and not later than seven days priorto a
presidential election for an absentee ballot. Absentee ballots are to
provided to all duly qualified residents who may be absent from their
election district on the day of the presidential election and no U.S.
citizen who is otherwise qualified to vote by absentee ballot shall be
denied the l ight to vote in such election because of any requirement of
registration that does not include a provision forabsentee registration. 2

The Attorney General of the United States is empowered to
institute proceedings in a U.S. district court whenever he has reason
to believe that a state is acting in violation of the Federal Voting
Rights Act.
Massachusetts Constitutional Provisions

Article IX of the Declaration of Rights of the Massachusetts
Constitution reads as follows;

All elections ought to be free; and all the inhabitants of
this commonwealth having such qualifications as they shall
establish by their frame of government, have an equal right
to vote officers, and to be elected, for public employments.

Accordingly, the Popular Constitutional Convention of 1820
sought to establish voting qualifications within the Constitution.
That effort was finalized when the electors of Massachusetts ratified
in 1821 the following amendment which became Article 111 of the
Amendments:

Every male citizen of twenty-one years of age and
upwards (excepting paupers and those under guardianship)
who shall have resided within the Commonwealth one year.

/hid., section 1973 aa-2(b) and (d).
Ibid., sections 1973 aa-2(d) and (f).
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and within the town or district in which he may claim a right
to vote, six calendar months, next preceding any election of
Governor, Lieutenant Governor, Senators or Represen-
tatives. and who shall have paid by himself or his parent,
master or guardian, any slate or county tax, which shall
within two years next preceding such election, have been
assessed upon him in any town or district of this
Commonwealth; and also every citizen who shall be in all
other respects qualified as above mentioned, shall have a
right to vote in such election of Governor, Lieutenant
Governor, Senator and Representatives, and no other person
shall be entitled to vote.

Ihe verbiage in that amendment “under guardianship”
which denies the right of suffrage to specific segments of the
mentally ill population generated little controversy at the conven-
tion. Delegate Hoyt of Dedham argued that some persons under
guardianship who pay taxes should have the right to vote. 1
However, his argument was unconvincing and the provision was
overwhelmingly adopted.

Article 111 has been amended seven times since the 1821
ratification. The payment of taxes as a voting qualification, the
limitation of suffrage to the male sex. the one-year state residency
requirement and the prohibition against voting by paupers were
deleted. : Disqualification because of corrupt practices was added.'
The voting age was lowered to nineteen years in 1970 and eighteen
years in 1974.4 Thus, Article 111 in its present form reads as follows;

Every citizen of eighteen years of age and upwards,
excepting persons under guardianship and persons tem-
porarily or permanently disqualified by law because of
corrupt practices in respect to elections who shall have
resided within the town or district in which he may claim a
right to vote, six calendar months next preceding any

Nathan Hale. Journal of the Debates anil Proceedings of the Massachusetts ConstitutionalConst ii

1821. p

Amendments. Article XXXII. 1 Will, XCIII and XCV
Amendments. Article XI

Amendments. Article XCIV and C
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election of governor, lieutenant governor, senators or
representatives, shall have a right to vote in such election of
governor, lieutenant governor, senators and representatives;
and no other person shall he entitled to vote in such
elections.

Therefore, the Massachusetts Constitution disqualifies only two
classes of persons;' namely, those under guardianship, and those
temporarily or permanently disqualified by law because of corriiyf
practices in respect to elections.

Another constitutional amendment 1 relevant to the subject matter
of this report makes provision for absentee voting in the following
terms:

The general court shall have power to provide by law' for
voting, in the choice of any officer to be elected or upon any
question submitted at an election, by qualified voters of the
commonwealth who, at the time of such an election, are
absent from the city or town of which they are inhabitants or
arc unable by reason of physical disability to cast their votes
in person at the polling places.

In relation to the word “inhabitant”. Article II of Part 11, chapter
1, section 2, of the Constitution states in part:

“And to remove all doubts concerning the meaning of the
word ‘inhabitant’ in this constitution, every person shall be
considered as an inhabitant, for the purpose of electing and
being elected into any office, or place within this state, in
that town, district or plantation, where he dwelleth, or hath
his home.”

Massachusetts Statutory Provisions
Mentally Hi Supplementing the injunction in Amendment

Article 111, statutory provisions relative to the qualifications ol
voters expressly deny the right to vote to persons under
guardianship and persons temporarily or permanently disqualified
by law because of corrupt practices in respect to elections. 2 In the
•Amendments, Article XLV
2 G. L. c. 51, s. I, c. 55, s. .
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case of the mentally ill, the guardianship determination must rest on
a probate court decree. The fact that a person is confined to a
mental health facility is legally insufficient in itself to warrant a
finding of mental incompetency or to establish that such an
individual is “under guardianship”. l By statute, the Department of
Mental Health is barred from promulgating any regulations which
establish standards to determine mental incompetency. 2

Prisoners. There are no constitutional impediments nor express
statutory prohibitions against voting by inmates in penal institutions
except in the case of election related crimes. However they are
restricted from voting through the absentee ballot provisions
contained in General l aws, chapter 54, sections 86 through IO3A.
Section 86 states in part that:

Any voter who during the hours that the polling places are
open on the day of a special state election or the biennial
state election or of any special or regular state primary or of
a presidential primary is absent from the city or town where
he is a voter by reason of his employment in another
community or for any other reason or who will be unable by
reason of physical disability to cast his vote in person at the
polling place, and whose application for an official absent
voting ballot has been filed with the city or town clerk as
provided in section eighty-nine, or with the state secretary,
and certified under section ninety-one, may vote in
accordance with sections eighty-seven to one hundred and
three, inclusive; provided, that a voter who is in a penal
institution under sentence shad not he entitled or permitted
to avail himself of the provisions of this and the seventeen
following sections ....

Under provisions in section 103 A the ahsentee ballot provisions
apply to special and regular city primaries, preliminary elections and
elections, and to town primaries, preliminary elections and elections,
whether special or regular, but not to caucuses.

G.L. c
IIbid.
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The voting restriction is restated in Chapter 54, section 89 (persons
in penal institution under sentence cannot receive applications for,
or absentee ballots) and section 100 (which forbids election officials
to count the absentee ballot of a person who is under sentence in a
penal institution).

Registration. In conformity with the statutory provisions, every
person is required, in order to register as a voter, to appear in
person and make an affidavit of registration before a registrar or
assistant registrar with the exception of those who are physically
disabled. 1

I o encourage voter registration, the General Court in recent years
has enacted several measures as illustrated by the following
provision of law;

The registrars or election commissioners shall hold a
registration session in any factory, mill, school, college or
university, hospital, nursing or rest home, or any other place
where there are persons who arc entitled to be registered
who are regularly gathered by reason of employment or
other principal activity within their city or town on or before
the last day for registration for the biennial state primary
and election or the presidential preference primary if ten or
more voters of such city or town file a petition with said
registrars or commissioners, not less than forty days before
such primary or election, for the holding of a registration
session at such place as specified in the petition, signed by
the petitioners with their names and places of residence in
said city or town and stating that ten or more persons
employed, resident or otherwise, regularly at such place
desire and are entitled to be registered as voters in said city
or town. Such registration session shall then be held if, at
the time such petition is filed, said registrars or com-
missioners are in receipt of permission in writing from the
tenant or, if there is no tenant, from the owner of such
place to use his premises for the purpose of holding said
session; provided however, that, if the place as specified in
the petition is public property of the city. town, county or

U.l c. 51. ss. 42 and 42 V
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commonwealth, no such permission shall be required hut the
persons in custody of' such property shall be notified of the
registrars intention to hold such session and shall meet with
said registrars to confirm the time and place for the conduct
of such session. Such registration session shall last a
minimum of two hours if the petitioners so request in their
petition. No application under section one A to qualify for
voting for electors of president and vice-president shall be

P received at any registration session held as provided in this

Moreover, registrars of voters or election commissioners may also
hold one special registration session per year upon the request of the
principal of a high school or vocational school which has a minimum
of 25 unregistered students of voting age who have petitioned the
principal in writing. 2

Inasmuch as election officials have no jurisdiction beyond the
geographical limits of their municipalities, prisoners and the
mentally ill who seek to invoke the provisions of the above
“registration” statutes would have to prove that the institution
constitutes their legal residence.

Voting Aspects uj Residence Under Massachusetts Law
The State Constitution imposes no durational residency re-

quirements for acquisition of status as an “inhabitant” or “resident”
of Massachusetts or of any city or town. However, as noted, state
citizenship and durational residency requirements have been

“prescribed as voter qualifications by the Constitution since 1780.
from that time until 1821, residence within a community for one
year was a condition for the exercise of the franchise. 3 Thereafter,

CHAPTER 111. MASSACHUSETTS
RESIDENCY REQUIREMENTS

section. 1

'G.L. c. 51, s, 428.
■G.L. c, 51. v 42C

Mass. Const., Part 11. c. I. s. 111. An, IV (17B0J.
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until 1970, the Constitution fixed a residency of one year in the
Commonwealth and six calendar months in one’s city or town as a
precondition for voting. l A constitutional amendment of 1970
dropped the one year state residency feature, retaining only the
condition of six months’ residence in the citizen’s city or town. 2 In
1972, the federal courts invalidated that six-month requirement. 3

and the General Court revised the Stale Election Law to allow
eligible applicants to he registered as voters if they are residents of
the community in which they apply. 4 Thus, such persons may
registered as voters until 31 days prior to a state primary or election
or 20 days prior to a municipal primary or election. 5

To facilitate the permanent registration of voters, and to purge
local voting registers of the names of persons who have moved or
died, the State Election Law directs the local boards of registrars of
voters to canvass their communities annually in January or
February and to compile a “true list” of every person aged 17 or
more who was “residing in their respective cities and towns” as of
January Ist, regardless of nationality. 6 The purging of those
registers, which local registrars usually do on a continuing basis
through the year, is complicated in at least one respect by a state
constitutional amendment of 1890 (Article XXX) which provides
that;

No person, otherwise qualified to vote in elections for
governor, lieutenant-governor, senators, and representatives,
shall, by reason of a change of residence within the
commonwealth, be disqualified from voting for said officers
in the city or town from which he has removed his residence,
until the expiration of six calendar months from the time of
such removal.

With the elimination of the six-month local residence require-
ment. the foregoing constitutional amendment appears to allow aiy
individual who changes his residence from one Massachusetts^
Mass. Const.. Amend, Art. 11l (1821

Mass. Const.. Amend. Art. 11l (1821). as revised by Amend. Art. XCIII (1970).

■’Singer v. Board of Election Commissioners of the City of Boston, U.S. District Court (D. of Mass.), Civil
Action No. 70-1404-1-. decided April 10, 1972.

4G.L. c. 51, s. I, as amended by Acts of 1972, c. 587, s. 1
SG.L. c. 51, s. 26.
*G.L. c. 51, s.
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locality to another within the six months prior to a state election to
vote simultaneously in both communities in the same election. The
intent of the article was to assure a voting residence to
Massachusetts persons who move intrastate within six months
before a state election and who therefore lacked the necessary six
months’ residence to qualify to vote in their new home town. I hese
contradictions, resulting from historical development, remain to be
eliminated from the Massachusetts Constitution. Until they arc, they
complicate the determination of “inhabitant” and “resident” status
for election, legislative redislricting, and census purposes by seeming
to permit multiple permanent residencies.

Thus, for many years the issue of “inhabitancy” or “residence” has
been closely tied in to the voter registration process, and also to
legislative redislricting during those years when “legal voters”
comprised the basis for legislative apportionment. Local election
and census authorities have therefore been particular about
recognizing individuals as local “residents”, if they are United States
citizens, because of the relationship so established for the right to
vote. This matter is of major concern to localities containing large
student, other institutional, or military populations.

The Massachusetts Constitution clearly states that every person
shall be considered an inhabitant, for the purpose of electing and
being elected, in that town, district or plantation where he dwells or
has his home. 1 A long history of judicial pronouncements have
asserted that the terms “inhabitant”, “residency” and “domicile”
have the same juridicial meaning. Thus in 1843 the Supreme Judicial
Court reported:

We consider these descriptions, though differing in terms,
as identical in meaning, and that ‘inhabitants’ mentioned in
the original constitution, and ‘one who has resided’, as
expressed in the amendments, designate the same person.
And both of these expressions, as used in the constitution
and amendment, are equivalent to the familiar term domicile,
and therefore the right of voting is confined to the place
where one has his domicil, his home or place of abode. 2

Mass. Const., Part 11, Art. 11, Clau
Opinion of the Justices, 46 Mass. 51
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Massachusetts follows the common law rule on domicile. In orda-
in establish domicile the elements of actual residence and intent must
both exist. 1 A recent opinion of the Massachusetts Attorney General
defines “domicile” as follows:

... In general, domicil means actual residence in the
town, coupled with an intention to remain in-
definitely • ■ • The intention to remain indefinitely does not
mean an intention to stay forever but merely that there is no
present intention of leaving. 2

Finally, the Supreme Judicial Court has reaffirmed that long-
standing dogma in the following language:

... a census that determines the place of which a person
is an inhabitant on the basis of where he or she lives and
sleeps most of the time will not satisfy the requirement of the
Constitution of the Commonwealth that a person be
assigned as an inhabitant to the place of his or her domicil.
The present Federal rules of residence, . . . give nogive no
consideration to the intention of a person in determining his
“residence” for Federal census purposes. Indeed the Federal
rules of residence used by the United States Bureau of the
Census consciously ignore the concept of domicile and adopt
a more objective and possibly less complicated test for
determining a person's place of residence.’

The issue as to the impact of an individual’s intent to move upon
his residential status in a community has been raised in a suit
decided in 1972 by the Federal District Court in New Hampshire. 4

Involved was a challenge to the constitutionality of a New
Hampshire statute disqualifying a citizen from voting in a town if he
has a firm intention of leaving that town in the future. The plaintiff
had been denied registration in Hanover, New Hampshire because
of his declared intent to move elsewhere upon graduation from
Dartmouth College. The local election agency had invoked the
Tuells v. Him. 283 Mass. 106, 109 (1933); White v. Siowcii. 299 Mass. 594, 598 (1918); Km: v. K
Mass. 77, 80-81 (1931); Commonwealth v. Davies, 284 Mass. 41, 50 (1933).

'Opinion of the Attorney Central, July 21, 1971. p. 4.
'House. No. 6086 of 1974, Opinion of the Justices, p. 4,

1\ewhurger v. Peterson. 344 K Supp. 559 (1972).
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common law rule of domicile in refusing such registration.
In holding the New Hampshire law offensive to the Equal

Protection of the Laws Clause of the Fourteenth Amendment, the
court cited an earlier case where the court had recognized that
“whether appellees are sufficiently disinterested in electoral decisions
that they may be denied the vote depends on their actual interest
today, not on what it may be sometime in the future.” 1 The
indefinite intention test of residency was declared not to serve a

Compelling state interest.

Constitutional and Statutory Provisions
Thirteen states impose civil death as an incidence of conviction

and imprisonment. 2 Civil death encompasses loss of personal and
civil rights such as the power to contract, to sue. to be a witness, to
vote, to hold public office and in some cases to marry but specific
rights forfeited upon civil death vary from state to state.

Disenfranchisement of persons convicted of a crime rests on state
constitutional and statutory provisions which vary in their
definitions of disqualifying crimes.' The following categories
illustrate the wide variety of offenses, conviction of which results in
the loss of the right to vote: felonies (31 states), infamous crimes (15
states), crimes involving moral turpitude (Alabama and Alaska),
election crimes (18 jurisdictions including Massachusetts), treason
(13 states), and crimes punishable by incarceration (8 states).
Persons are also disenfranchised while incarcerated (14 jurisdictions)
or while under sentence (Alaska, New Jersey and Oregon). Fourteen
states list a long series of specific offenses which would result in

CHAPTER IV. STATE DEVELOPMENTS -

PRISONER DISENFRANCHISEMENT

1~Evans v. Common. 398 U.S. 419, 424. 90 S. Ct. 1756 (1970),
I653(A)(B):Alaska Statutes, sections 11.05.070, .080: Arizona Revised Statutes Annotated, section 13-16;

18-210 to 311; Missouri AnnotatedCalifornia Penal Code, section 2600; Idaho Code Anm
Statutes, section 222.010; Montana Revised Codes Annotated, sections 94-4720 to 4721; New York Civil

and 79(a); North Dakota Cent. Code, section 12-06-27; Oklahoma Statutes. TitleRights Law
21. sections 65 and 66; Oregon Revised Statutes, section 137.240; Rhode Island General Laws Anne
sections 13-6-1 and 2; South Dakota Compiled Laws Annotated, section 23-48-35; and Utah Code
Annotated, sections 76-1-36 and 37,

-See Appendix A for respective states’ provisions.
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disenfranchisement. The Alabama Constitution enumerates 25
specific offenses, ranging from embezzlement and assault and *

battery upon the wife to a more general disability imposed upon any
crime punishable by imprisonment (Art. 8, s. 182).

Conviction of a felony is the most common basis for withdrawal
of the franchise and in most cases, imprisonment in the penitentiary
or state prison constitutes a felony. The meaning of “moral
turpitude” varies from state to state since its definition is dependent
upon the public morals’ and the prevailing attitudes of the specif’,
times. 1

Prisoners may also be disenfranchised simply because of lack of
machinery or procedures which would allow prisoners to register
and vote2 or because of a standard policy. For example, Utah’s
constitution disqualifies only persons convicted of treason, or an
election crime but in actual practice no incarcerated inmate is
permitted to vote. Inconsistencies between state constitutions and
statutes also preclude prisoners from voting. Indiana’s Constitution
authorizes the General Assembly to disenfranchise persons con-
victed of an infamous crime while a statutory provision disen-
franchises persons undergoing a sentence of imprisonment for
conviction of any felony or misdemeanor. 3

Vermont is the only state which allows all prisoners with the
exception of those constitutionally restricted because of conviction
of an election crime to vote by absentee ballot:

Notwithstanding any other provision of law, a person who
is convicted of a crime shall retain the right to vote by
absentee ballot in a primary or election during the term of
his commitment under a sentence of confinement provided
the person otherwise fulfills all voting requirements. 4

This provision was enacted in 1972. Vermont had never denied
the franchise to inmates, but historically they did not vote.

'“Collateral Consequences of a Criminal Conviction". iunderbill Law Review. Volume 23. October, 1970
p. 960.

2 Alaska, Illinois. Oregon and Wisconsir
'lndiana Constitution, Article 2. section 8; Indiana Statutes Annotated, section 29-4804.
4Vermont Statutes annotated. Title 28, section 807.
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Hawaii and New Hampshire are the only states which have
adopted the Uniform Act on the Status of Convicted Persons, which
provides that persons convicted of crimes other than felonies retain
all political, personal and civil rights. Upon execution of sentence or
on being paroled, a convicted felon may vote. 1 Since Wisconsin’s
constitutional and statutory provisions disenfranchise persons
convicted of treason, felony and bribery, inmates incarcerated in
Wisconsin penal institutions on other grounds are not denied the

I right to vote. 2 Similarly, pretrial detainees and convicted mis-
demeanants in Hawaii, New York and Pennsylvania are allowed to
vote by absentee ballot. Kentucky allows pretrial detainees to vote.

Maryland voters adopted a constitutional amendment on
November 5, 1974 which will allow any qualified elector who is
absent at the time of any election or unable to vote personally to
vote by absentee ballot. The previous amendment had restricted that
right to qualified electors absent from the ward or election district
or physically disabled. 3

Althouth pretrial detainees in New Jersey are ineligible to receive
absentee ballots for state elections, persons who are awaiting a
sentence or who are on parole or probation as the result of an
indictable offense are eligible for absentee registration and voting in
presidential elections under the provisions of the Federal Voting
Rights Act. Provisions for absentee registration and voting by
qualified electors in presidential elections has also been instituted in
Connecticut. 4 Since Connecticut statutes only disenfranchise persons
convicted of a felony (except the crime of nonsupport) all other
incarcerated persons arc eligible to register and vote in a presidential
election. Maine allows all persons incarcerated in penal institutions to
vote in presidential elections.

Although the Arkansas Constitution delegates to the legislature
the power to deprive convicted felons of the right to vote, the
legislature enacted a new Election Code in 1969 which did not

>

716-2; and New Hampshire Revised Statutes Annotated. Chapter 607-A.Hawaii Revised Statutes.

Nevada abridges the voting rights of persons incarcerated for feloniousactivities but not persons convictec
of misdemeanant and gross misdemeanant action;

'Maryland Constitution, Article I, section lA.
Public Act 196 of 1973.
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contain the previous disenfranchisement provision. l
Pennsylvania

As the result of litigation in the U.S. District Court. 2 the State of
Pennsylvania recently instituted procedures for absentee registration
and voting by pretrial detainees in the prisons located in
Philadelphia County, who arc residents of that county. Registrars
arc to be sent to the prisons by the Philadelphia County Board of
Elections to register all interested persons and to provide each
pretrial detainee with an absentee ballot. Persons incarcerated
subsequent to the registrars’ visit may avail themselves of the
absentee registration procedure. 3 Election teams composed of
representatives from the major political parties are to be appointed
bv the Countv Board of Elections to conduct the election at each
prison using paper or absentee ballots and to make provisions for
qualified electors who are absent from the prisons due to court
appearances to participate in the election. 4

In a recent opinion. Attorney General Israel Packel stated that
absentee registration and voting procedures must be instituted for
all pretrial detainees and convicted misdemeanants incarcerated in
that state. 5 Provisions of the Pennsylvania Election Code which
exclude persons confined in a penal institution from qualifying as
absentee electors are to apply only to inmates convicted for felonies.
Inmates whose legal residence is outside of the election district
within which the institution is located shall be registered in the
manner provided for persons in the military service;6 inmates
incarcerated within their own election district shall be registered
cither by the provisions for persons in the military or by a team of
registrars dispatched to the institution. 7 All incarcerated qualified
voters may vote by the absentee ballot provisions established for the
military with the exception of those incarcerated in their own
election district who may also vote at a polling place at the prison

Arkansas Constitution. Article 3. section I; Arkansas Statutes Annotated, section 3-707
Uooshy v. Osscr, 409 U.S. 512 (1973). See discussion ol ease later in this chapter.
'Pennsylvania Statutes, Title 25. section 623-20.
Ciooshv v. Oxser. Consent Dec

Absentee Registration and Voting by Pretrial Detainees and Convicted Misdemeanants", Opinion No. 4'
Pennsylvania bulletin. Volume 4, Number 40. September 21, 1974, pp. 2057-2059.
Pennsylvania Statutes. Title 25, sections 623-20-2 and 951-18.1
Ibill., sections 623-17 and 951-16.
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administered by election officials. 1 The inmates residence for voting
purposes shall be deemed to be their official residence prior to
incarceration. 2

Judicial Decisions
The earliest justification by a state for disenfranchising convicted

felons was the “slave of the state” theory cited in Ruffin v.
Commonwealth:

I He [the convicted felon] has as a consequence of his
crime, not only forfeited his liberty but all his personal rights
except for those which the law in its humanity affords him.
He is for the time being a slave of the state. 3

The most common rationale for disenfranchising criminals is that
the state has a compelling interest in preserving the integrity and
purity of the electoral process. 4 In defense of this reasoning, the
Alabama Supreme Court stated in Washington v. State:

The manifest purpose is to preserve the purity of the
ballot box, which is the only sure foundation of republican
liberty, and which needs protection against the invasion of
corruption, just as much as against that of ignorance,
incapacity, or tyranny . . .The presumption is, that one
rendered infamous by conviction of a felony, or other base
offense indicative of great moral turpitude, is unfit to
exercise the privilege of suffrage, or to hold office, upon
terms of equality with freeman who are clothed by the State
with a toga of political citizenship. It is proper, therefore,
that this class should be denied a right, the exercise of which
might sometimes hazard the welfare of communities, if not
that of the State itself, at least in close political contests. 5

d(g)146.2(0 ay Pennsylvania Statutes title
'Op. cii.. Opinion No. 47.

796(1871).Ruffin \ Commonwealth. 62 Va. (21 Graf 9C

•i v. /.anger. 65 VO. 68. 256 N.W. 377 (1934Washington v. State, 75 Ala. 582 (1884):
S.W. 2d. 787 (1943): Applications of Marino. 23 N..1Stale ex rel Harrell \ . Sartorious, 351 Me

94 111. App. 2d 106, 236 N.K. 2d 374 (1968): KnmUmi
a v. Hite. 64 Cal. 2d 596, 414 l> 2d 412. 51 Cal. Rplr
182 (D.C. N.J.) (1970).

Misc. 159. 42A 2d 469 (1945); People v. C
v. Honstein, 327 F. Supp. 71 (1971); See
284 (1966); Stephens w Yeoman. 327 F. Sup

s Washington v. State. 75 Ala. 582.585(1884).
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In the view of the Missouri Supreme Court, disenfranchisement
provisions are designed to permit “only those who have lived up to
certain minimum moral and legal standards ... to exercise the high
privilege of participating in government by voting.” 1

In the case of Kronlund v. Honstein, the Court determined that “a
state has an interest in preserving the integrity of her electoral process
by removing from the process those persons whose anti-social
behavior can be said to be destructive of society’s aim.” 2

In Green v. Board of Election Commissioners, a federal court of
appeals stated that it is not unreasonable to deny criminals the right
to elect “the legislators who make the laws, the executives who
enforce these, the prosecutors who must try them for further
violations, or the judges who consider their cases. This is especially so
when account is taken of the heavy incidence of recidivism and the
prevalence of organized crime.”- 1

The United States District Court, Western District Pennsylvania,
in upholding the validity of a Pennsylvania statute which excluded
persons in penal institutions from invoking absentee ballot
provisions, declared that;

Lawful incarceration brings about the necessary
withdrawal or limitation of many privileges and rights, a
withdrawal which is justified by the considerations underly-
ing our penal system. To argue that the incarcerated person
can be only incarcerated and not deprived of the average
person’s ordinary rights as he would have had them if the
person were not convicted and sentenced and confined is, as
a matter of common ordinary logic, absurd. It is only where
fundamental, humane and necessary rights are breached that
the constitutional provisions became involved.

These do not include the right to vote, nor can they
include any rights which interfere with the Warden’s duty
and function of seeing to the enforcement of the incarcera-
tion and the fulfillment of sentence after conviction. 4

'State ex rel Barrett v. Sartorious. 351 Mo. 1237, 175 S.W. 2d 787,1241,1242(1943).
2Kronlund v. Honstein, 327 F. Supp. 71.72(1971).

’3BO F 2d 445 (2nd Circuit 1967); certiorari denied 389 U.S. 1048 (1968).
4Ray v. Commonwealth of Pennsylvania, 263 F. Supp. 630,631(1967).
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In a later appeal of the same case, the Supreme Court ot
Pennsylvania declared that just as the legislature has the power to
define “qualified electors” in terms of age and residency re-
quirements, so it also has power to except persons confined in a
penal institution from the class of “qualified electors.” 1

State courts. Federal Courts of Appeals and United States
District Courts have held in a number of cases involving

disenfranchisement of criminals that: (1) the Due Process Clause of
% the United States Constitution is not violated as long as state laws

are enacted pursuant to a legitimate state purpose.2 (2) the Equal
Protection Clause cannot be invoked to set aside a statutory

discrimination if facts reasonably may be conceived to justify it,3 (3)
support can be found for disenfranchisement in the express wording
of the Fourteenth Amendment, “except for participation in rebellion
or some other crime”,4 (4) imprisonment is not a “previous condition
of servitude” as intended by the Fifteenth Amendment, 5 (5)
disenfranchisement provisions are not invalidated by the Federal
Constitution’s prohibition against bills of attainder,6 and (6)
disenfranchisement is not a cruel and unusual punishment. 7

On the other hand, the judiciary, both on the state and federal
levels, have decreed that the broad language of some disenfranchise-
ment statutes violate federal constitutional safeguards.

The Federal District Court in New Jersey declared that a New
Jersey statute disenfranchising criminals could not meet the exacting
standard of precision required by the Equal Protection Clause for a
selective distribution of the franchise. “How the purity of the
electoral process is enhanced by the totally irrational and

(1971),eahh of Pennsylvania. 442 PaRay v. C
Oisuka v. Hite. 64 ( Cal. Kplr. 284 (1966),96; 414 P 2d 412:

3 Green v, Board of ideelion C 2d 445 (2d Cir. 1967); certiorari denied 389 U.S. 1048

*lhid. The Court could find no supp cnl that "other crimes” refers only
Ct. 2655(1974).with rebellion. Sec also Richardson v. Ramirez. 94 S,

People v. PeSlefano. 64 111. App. 2d 389. 212 N.l
'Op. eh.. Green. The court found that such provis
legitimate governmental purpose.

2d 357 (1965); certiorari denied 385 U.S. 821 (1966).

ns are not designed to punish hut to accomplish ;

'lhid.



HOUSE - No. 5360 [January42

*

<

9

inconsistent classification set forth is nowhere explained.” l
I he Supreme Court of California declared that although the state

has a compelling state interest in maintaining the purity of the ballot
box the Equal Protection Clause was violated by the broad
administration of the statutory provisions which disenfranchised
because of commission of an “infamous crime”. The term “infamous
crime” should be interpreted to include only “crimes involving moral
corruption and dishonesty, thereby branding their perpetrator as a
threat to the integrity of the elective process”. 2

Ihe United States Supreme Court sustained the states’ right to
disenfranchise criminals in two late Nineteenth Century cases.

In Murphy v. Ramsey, the Court in 1885 rejected the claim that a
statutory provision prohibiting registration of polygamists was an ex
post facto law where disenfranchisement applied only to persons
who were practicing polygamy at the time of their attempt to
register. 3 Five years later in Davis v. Reason, the Court rejected the
contention that an Idaho law which disenfranchised members of
organizations that taught polygamy violated the Free Exercise of
Religion and Establishment Clauses of the First Amendment. 4 Since
the Idaho statute also disenfranchised convicted felons whose civil
rights had not been restored, and the decision was interpreted as
upholding the entire Idaho statute the disenfranchisement of not
only bigamists and polygamists but also convicted felons were
considered sanctioned.

State disenfranchisement provisions were further reaffirmed in the
case of Pope v. Williams when the Court held that “the privilege to
vote in a State is within the jurisdiction of the state itself.”5

The MeDonah! v. Board of Election Commissioners of Chicago
class action in 1969 involved qualified electors who were inmates
awaiting trial in the county of their residence and who either were
charged with nonbailable offenses or were unable to post bail. 6

nans. 327 I Supp. 1182. 1188. District Court ol Now .lersc
34 Cal. 2d 596. 414 !> 2d 412. 51 Cal Rplr. 284. 286 (1966).

114 II.S. 15 (18X5).
133 I .S. 535 (1890).
193 U.S. 621 (1904).
MacDonald v. Election Cimmiissimim ot Chicago. 394 I S. 802. 22 I . I d. 2d 739. 89 S. Cl. 1404(196
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Under Illinois statutory provisions, such persons did not fall within
the category of individuals permitted to vote by absentee ballot.- The
appellants argued (1) that they were denied the equal protection of
the Fourteenth Amendment since pretrial detainees who were
imprisoned outside their county of residence were allowed to vote by
absentee ballot, (2) that the distinction allowing absentee ballots to
those physically incapacitated but not to those judicially in-
capacitated was not reasonable, and (3) that since they could not

# affort to post bail they were being denied their right to vote solely
because of their indigency.

Chief Justice Warren stated in a unanimous decision that it is
not the right to vote that is in issue in the instant case but a claimed
right to receive absentee ballots. The court ruled that untried
inmates were not denied equal protection of the laws by the Illinois
absentee voting statute since the statute did not by itself prevent
prisoners from voting. The state could institute other alternative
modes of voting such as special polling booths in a jail,
transportation to the polls or temporary reductions in bail to allow
inmates to get to the polls on their own. Essentially the Court’s
disposition of the claims rested on failure of proof.

In the case of Goosby v. Osser (409 U.S. 512 (1973)), the Supreme
Court declared that pretrial detainees were entitled to a convening
of a U.S. District Court to hear their challenge of the Pennsylvania
Election Code. The Court of appeals ruled that the petitioners’
constitutional claims were wholly insubstantial under McDonald v.
Board of Election Commissioners and that a three-judge district
court was therefore not required. However, the Supreme Court
declared that McDonald, unlike the situation alleged in the instant
case, did not deal with an absolute prohibition against voting by the
prisoners, and that decision did not “foreclose the subject” of the
petitioners challenge to the Pennsylvania statute. The case was
remanded to a three-judge district court and in April, 1974, the

-m, defendants consented to implement procedures to allow all pretrial
T detainees in Philadelphia County to register and vote in all elections.

Detainees at a county jail in the State of New York who were

Ilitmus /tnnulaieil StantU's. Chapter 46, section 19-1
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either awaiting trial or serving misdemeanor sentences challenged
the refusal to allow them to register and vote as absentee voters
under a statute which limited absentee registration and voting to
persons detained or incarcerated in a correctional facility beyond the
county of legal residence. The New York Supreme Court granted
relief on the grounds that the petitioners' confinement was a
physical disability entitling them to the absentee voting procedure. 1
flic New York Court of Appeals subsequently reversed the order
and dismissed the petition. 2 The petitioners appealed to the U.S.
Supreme Court which held that the statute created an arbitrary
classification, imposed an unconstitutionally onerous burden on the
exercise of the franchise, and denied equal protection of the law.’ In
its decision, the Court emphasized the fact that the New York election
laws being appealed did not raise any question of disenfranchisement
of a person because of criminal conduct.

In the earlier McDonald case, the Court had relied heavily on the
fact that there w'as no evidence that the State made it impossible for
the appellants to exercise their right to vote. However in the O’Brien
case, the Court determined that: “Denial of absentee registration
and absentee ballots is effectively an absolute denial of the franchise
to these appellants”. 4

The Court employed the well-settled standard of review' that “if a
challenged statute grants the right to vote to some citizens and
denies the franchise to others, the Court must determine whether
the exclusions are necessary to promote a compelling state interest."

Both Justices Blackman and Rehnquist dissented on the grounds
that “the Court was unnecessarily and unwisely elevating and
projecting constitutional pronouncement into an area and into
dark and obscure corners of that area that should be a domain
reserved for the State’s own housekeeping.” s In Justice Blackman’s
opinion, if the relevant statute contained any iniquities, it was the
legislature’s responsibility to correct them.

'New York Supreme Court, Appellate Divisio
2New York Court t Appeals. 31 N.V. 2d 31'
■’ O'Brien v, Skinner. 94 S. Ct. 740.740(1974).

40 A.I). 2d 942: 327 N.V. S. 2d 700,
338 N.V. S. 2d 890, 291 N.E. 2d 134.

•Ibid., p. 745.
ahid., p. 747.
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Ex-felon Disenfranchisement
In the first case brought before the U.S. Supreme Court on the

subject of ex-felon disenfranchisement, the court declared that the
State of Washington’s system of classification is irrational and that
disenfranchisement of ex-felons is not necessary to promote a
compelling state interest. 1

However, in the case of Richardson v. Ramirez the Supreme
Court concluded that state constitutional provisions and implementing
statutes disenfranchising convicted felons who have completed their
sentences and paroles did not deny equal protection. 2 The Court held
that the understanding of those who adopted the Fourteenth
Amendment, as reflected in the express language of section two, “for
participation inrebellion, orother crime,” and the historical and judicial
interpretation of the amendment’s applicability to state laws disen-
franchising felons is of controlling significance in distinguishing such
laws from those other state limitations on the franchise which have been
held invalid under the Equal Protection Clause.

Suggested Legislation and Other Views
The National Conference on Commissioners of Uniform State

Laws has proposed a Uniform Act on the Status of Convicted
Persons. This measure seeks to discard common law concepts of
civil death and disability and recommends that the convicted
offender retain “all of his rights, political, personal, civil or
otherwise”. However, a convicted felon would be deprived of the
right to vote or hold office while incarcerated. A Model Penal Code
as drafted by the American Law Institute also abandons common
law disabilities and recognizes only those disqualifications imposed
by a constitution, criminal statute, or the judgment and sentence of
the court. However, the Code does provide that notwithstanding
any other provision of law, a person who is convicted of a crime
shall be disqualified from voting in a primary or election if, and only
so long, as he is committed under a sentence of imprisonment.

From another quarter, the harshness of state statutes on this score
has been criticized by

,
the President’s Commission on Law

Enforcement and Administration of Justice in the following

1Uillenburg v. Kramer. 395 U.S. 632 (1972).
Richardson v. Ramirez, 94 S. Ct. 2655 (1974)
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...there seems to he no justification for permanently
depriving all convicted felons of the vote, as the laws in most
states provide. The convicted person may have no strong
personal interest in voting, but to be deprived of the right is
an important symbol. Moreover, rehabilitation might be
furthered by encouraging convicted persons to participate in
society by exercising the vote.'

Recently State Senator John R. Dunne of New York, who
chaired a legislative investigation of the Attica Prison uprising,
testified before a congressional subcommittee that the right to vote
is the cornerstone to any meaningful rehabilitation for ex-offenders
to participate in a society from which many feel alienated.-

During the same hearings Mr. John A. Buggs, Staff Director of
the United States Commission on Civil Rights, advanced the view
that disenfranchisement should result only when an immediate
nexus existed between the offense on one hand and safeguarding the
purity of elections on the other:

The disqualification of a voter convicted of a crime is

constitutionally permissable, if at all, only if the elements of
the crime are such that it may reasonably be concluded that
allowing a person convicted of the crime to vote would
constitute a direct threat to the elective process. 3

Finally, many social scientists assert that modern criminology has
rejected the notion that the criminal offender is irredeemably
corrupt and the law of correction is no longer based solely on the
principle of retribution. For this reason, they argue, programs
designed to rehabilitate the criminal have gained general acceptance
as being in the public interest. 4

language:

aw Fnforcement and Administration of Justice. Task Force RepI he President's C
Corrections. 1967, p. 90.

-'Committee on the Judiciary. House of Representatives. Hearings before the Subcommittee on
Civil Liberties, ami the Administration of Justice: Ex-Offender's Voting Rights. January 30. 197

x lbid., p. 7.
J“Civil Disabilities of Felons”. Virginia Law Review, Volume 53. 1967. p. 422. .
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Except for those inmates who have been convicted for corrupt
practices in respect to elections, 1 prisoners are not expressly
disenfranchised by Massachusetts constitutional and statutory
provisions. Furthermore, only persons under sentence are restricted
from receiving applications for, or absentee ballots. 2 Thus pretrial

who are registered electors and incarcerated in an
institution which is outside their election district may vote by means
of an absentee ballot.

Relative to the excluded class, the validity of such action in
establishing such a prohibition has been sustained by the courts “as
remedial measures to promote the purity of elections.

Evers r. Commonwealth
A recent case decided by a single Justice of the Massachusetts

Supreme Judicial Court declared that a prisoner in Massachusetts
who is a registered voter in a Massachusetts city or town is “entitled
to exercise his or her right to vote by use of an official absentee
ballot.”4

Under present law, an inmate of a correctional institution who is
a registered voter in Massachusetts is unable to physically vote
unless on furlough at the time of an election. There are no
procedures whereby prisoners may cast their votes at the prison or
be transported under guard or otherwise to the polls. Inmates may
not apply for or receive applications for absentee ballots or absentee
ballots and no absentee ballot from a person known to be “under
sentence in a penal institution” should be counted. The plaintiffs did
not claim that they were denied any Federal constitutional right or
that the statutory restraints violate the Equal Protection of the Laws
provision of the Massachusetts State Constitution but rather that
their right to vote is effectively denied to them by the lack of any

CHAPTER V. MASSACHUSETTS PRACTICES
PRISONER DISENFRANCHISEMENT

’Const. Amend.. Art. Ill; G.I . c. 51. v 1 and c. 55.
-G.L. c. 54, ss. 86. 89, and 100
Ashley v. Three Justices Of the Superior Court, 22S Mass. 63 (1917); Ross v. Crane. 291 Mass. 2S (1935).

Richard Evers and others v. John I \. Davoren. Secretary of the Commonwealtham! Robert //. Quinn,
Attorney General, Supreme .Judicial Court, No. J 74-1 IS Cl, October IS. 1974. Memorandum and Order
for Judgement.
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procedure to cast a ballot. The argument was primarily based on
Article 111 of the Amendments to the Massachusetts Constitution 1
and Articles I and IX of' the Declaration of Rights of the
Massachusetts Constitution.- The plaintiffs only claimed the right to
vote in slate elections, including contests for United States senator
and representative, state constitutional offices, membership in the
General Court, and referendum and other ballot questions, but not
primary elections dr municipal or district elections.

The case rested upon the question whether the
Constitution permitted the State to deny inmates alone the
opportunity to vote by absentee ballots while others who are absent
from their home community on election day can avail themselves of
the opportunity. The Commonwealth argued that the constitutional
provisions authorizing absentee voting permit the Legislature to
select the classes of qualified voters who may use absentee ballots.
The Court, however, did not find any indication in Article XLV. as
amended by Article LXXVI,' that the Legislature may distinguish
among persons who are “absent” or are unable to vote because of
“physical disability” and thus ruled that all voters in each category
must be given equal access to absentee ballots. r

In support ol its decision, the Court referred to the following
passage from Kinccn v. Wells, 144 Mass 497 (1887) at page 503:

...All citizens must stand equal before the law, and the
statute, assuming them to be citizens, imposes this
prohibition upon them as citizens of a specified class. A

ARTICLE 111. Every eiti/cn of eighteen years ol age and upwards, excepting persons under guardianship
and persons temporarily or permanently disqualified by law because of corrupt practices in respect to
elections who shall ha\e resided within the town or district in which he mat claim a right to vote, six

calendar months next preceding any election of governor, lieutenant governor, senators or representatives,
shall have a right to vote in such election of governor, lieutenant governor, senators and representatives:
and no other person shall be entitled to vote in such election.
ARTICLE 1 All men are born free and equal, and have certain natural, essential, and inalienable —

among which may be reckoned the right of enjoying and delending their lives and liberties; that
acquiring, possessing, and protecting property; in fine, that of seeking and obtaining their salety and
happiness.
AR MCI E IX. All elections ought to be free; and all the inhabitants of this commonwealth, having such
qualifications as they shall establish by their frame ol government, have an equal right to elect ollieers,
and to be elected, for public employments.
ARTICLE XI.V as amended by Article LXXVI. The General Court shall have power to provide by law lor
voting, in the choice of any officer to be elected or upon any question submitted at an election, by
qualified voters of the commonwealth who. at the time of such an election, are absent from the city or
town of which they are inhabitants or are unable by reason of physical disability to cast their voles in
person at the polling places. I
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statute regulating the exercise of the right of suffrage, or the
ascertainment of the qualifications of voters, must not only
be reasonable in its character, but uniform and impartial in
its application. If it were possible to impose a period of
probation upon all qualified citizens before they were
entitled to exercise the privilege, it certainly is not possible
under the Constitution to select a single class and impose it
on this class alone.

Associate Justice Wilkins stated that Article LXXVI indicated no
justification for singling out voter-inmates for exclusion from access
to absentee ballots and that, according to Article 111, denial of the
franchise for wrongdoing is limited to persons “temporarily or
permanently disqualified by law because of corrupt practices in
respect to elections.” The cited disqualification was added to Article
111 by Article XL of the Amendments, adopted in 1912, and clearly

recognized that a restriction on the right to vote should be expressed
in the Constitution and could not be achieved alone by statute. Five
years later, when the absentee voting provisions of Article XLV
were adopted, no restriction on absentee voting by inmates of
correctional institutions was inserted.

The Court ruled that, since the right to vote is a basic right and
fundamental to our republican form of government and since there
is no necessary implication in the constitutional provisions
concerning absentee voting that the Legislature may remove a class
of qualified voters from the group which may vote by absentee
ballot, “once available, absentee ballots must be made available to
all persons who could have voted but for the circumstance of
absence or physical disability, subject to reasonable legislative
regulation of the procedures for obtaining and casting those
ballots.”'

Therefore, the absentee ballot provisions of Chapter 54 of the
Massachusetts General Laws as applied to inmates of Massachusetts
correctional institutions who are registered to vote in Massachusetts
were found to be unconstitutional at least until some other method
is provided for voter-inmates to exercise their franchise. Moreover,
the Court ruled that those who are incarcerated in the city or town

'Op. at., Evers, p. 10.
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in which they are registered to vote should also not be barred from
voting by absentee ballots although he or she is neither literally
“absent from the city or town” on election day or “physically
disabled” in the sense the words are used in Article LXXVI. Such
discrimination could not survive constitutional challenge. 1

This decision is estimated to affect approximately 200 prisoners in
the Massachusetts Correctional Institutions (M.C.1.) of Bridgewater,
Concord, Framingham, Norfolk, and Walpole. Staff of the
Prisoners Rights Project, which represented the plaintiffs in the
Evers case, interviewed possible voters in Norfolk and Walpole and
on that basis estimated the total number of prisoners affected in the
aforementioned institutions.

Since the decision reflects a judicial statement of the right of
inmates to vote, problems may be encountered in relation to
presidential elections since the Federal Voting Rights Act of 1970
provides that states must implement provisions for absentee
registration and voting in presidential elections for all qualified
electors.

Massachusetts Prison Population
The following table indicates the total prison population as of

January 1, 1974 and the population and number of registered voters
of the various communities which house a jail, house of correction,
forestry camp, or a Massachusetts Correctional Institution (MCI).

Table /. Massachusetts Prison Population. January I, 1974

Institution City or Registered
County ./ail or House of Correction ’ town Voters Inmate

Barnstable 19.844 15,503 57
Billerica 33.110 14,087 285
Boston 622,464 263,197 220
Dedham 27.384 15,053 68
Deer Island (Winthrop) 19,347 11,786 174

)i
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Institution RegisteredCiiy oi

TownCounty Jail or House of Correction' Tolers Inmates

Edgartown 1,751
17.92X

1,557

Greenfield 9.564 42
Lawrence 67,803 31.408 80

New Bedford 100.221
25,087

49,725 119

Northampton 13,771 105

Pittsfield 56,790 30.245 54

Plymouth 20,081 12,904 95

Salem 21,311,899 99

Springfield
Worcester

169,02 72.119 112
167.462 85,957 117

Massachusetts Correctional

Institution Forestry Camps

Monroe 226
Plymouth 20.081 12,004
Warwick 605 420

Petal 102

Massachusetts Correctional Institutions

Boston State (Halfway House) 622.464 263.197
Bridgewater 12.160 6,226 174

Concord 16.693 9,105

60,623 31.331
4.752 2,260

3,316 I .868
17.XX1 9,683

438
Framingham
Norfolk

93

701

Shirley 54
Walpole 504

TOTAL 1.503.054 709.191 3.785

1he figures cited for county jails and houses of
1973.

:>rrcction are the daily averages ol those confined during

V) separate tallies available
Sources: City ami Town Populations: Inhabita
Commonwealth as of January I. 1971 (House. No
list of registration of counties, cities, and town;

fits Residing in the JSI Cities and Towns of the
■ 4659 of 1973); Registered Voters: Secretary ol State's
ol Massachusetts, as of October 8, 1974; Prisoner

Population: Massachusetts Department of Corrections. Correction and Parole Information System Unit
Division of Research and Planning, A Description of the Residents of Massachusetts
Correctional Institutions on January /, / 974. Table AI. p. 4.
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There are a total of 2,096 prisoners in the Massachusetts
Correctional Institution system. Of this group. 91% list a parent,
spouse or other relative as emergency addressee. Although this
percentage does not represent a conclusive determination of close
community tics, it does reflect some communication with the
community of origin.

A genera! survey of the MCI population reveals that the largest
percentages of prisoners are between the ages of 25 to 29 years
(25%); white (66%); unmarried (57%); have no armed forces
(75%); have between a ninth to eleventh grade education (42%); are
semi-skilled manual workers (39%); were age 15 or younger at the
time of their first arrest (45%;); are not first offenders (62%); have
appeared in court between six to ten times (27%); have been
committed from the Suffolk Superior Court (38%); have been
convicted of an offense against the person (65%,); more specifically,
armed robbery (28%); and have been in prison for less than one year
(38%), on one charge (52%).'

The largest number of prisoners (832) come from Suffolk County
and specifically the City of Boston (807) and the least number of
prisoners (13) come from Berkshire County. Barnstable County is
listed as the last civilian address for 20 prisoners, Bristol County
(100), Essex County (166), Franklin County (4), Hampden County
(176), Hampshire County (9), Middlesex County (286), Norfolk
County (75). Plymouth (66). and Worcester (165). An out-of-state
address is listed for 123 prisoners, and 61 prisoners are registered
with an unknown address. Only eight Massachusetts cities and
towns have more than 40 prisoners who list that community as their
last civilian address. In fact. 127 cities and towns in Massachusetts
are listed as the hist civilian address for five or less inmates.

Commissioner Frank A. Hall of the Massachusetts Department of
Corrections strongly supports legislation relative to voting by
prisoners. Ihe Commissioner stressed that this practice would be
beneficial to the maintenance of civic ties and
responsibility and that such contact with the community would aid

Massachusetts Department ol Correction. Correction and Parole Information System Unit, Division of
Research and Planning. A Description of the Residents of Massachusetts Correctional Institutions on
January I. 1974.

-Boston (807), Cambridge (44), Lawrence (401. Lowell (40). l.vnn (51), New Bedford (43). Somerville (4.1).
and Worcester (107).
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the inmate in his or her reintegration into society upon release
Mr. Norman Gleason, former Supervisor of Elections in the

Office of the Secretary of State, indicates that problems will be
encountered with incarcerated registered voters who may be
removed from the street lists or who may be unable to retain
domicile in their home towns. Moreover, if prisoners are able to
establish a legal domicile in the city or town in which the institution
is situated, entirely new precincts will have to be established and in
the event of expansion of prisoners’ voting rights, towns with
representative forms of town meetings would be greatly affected by
the prisoner population within their jurisdiction.

Mr. Edw'ard W. Devereaux, President of the Massachusetts Town
Clerks Association and Town Clerk of Natick, is adverse to
registering persons in prison, especially under the provisions of G.l .

c. 51. s. 428 (registration session upon a request of 10 or more
qualified electors at their place of principal activity). Mr. Joseph
Trombley, City Clerk of Waltham, expressed this same view' and
also stated that registrars of voters are responsible for the
registration of legal voters and are hesitant to register any person
w'hose vote may be contested by a defeated candidate. It is not the
registrars of voters intention to disenfranchise any person but rather
to maintain strict scrutiny in the registration of all qualified electors
in order to conduct elections which adhere to the law.

Persons with menial health disabilities are disenfranchised by
state constitutions and statutes according to the following varied
categories: l idiot, 2 incompetent, 3 insane, 4 interdicted, 5 in an institu-

Stales’ Prohibitions

CHAPTER YE VOTING BY THE MENTALLY ILL

utorylist It u
Alabama. Arkansas. California, Connecticut, Delaware. Georgia, Idaho. lowa. Louisiana, Kcni
Mississippi. Missouri. Nevada. New Jersey. North Carolina. Ohio. Oregon, Texas, Utah, aml Wa
Tenr
Alabama. Arizona. Arkansas, California, Colorado, Delaware. Georgia, Idaho. lowa, Kenlm
Louisiana. Minnesota. Mississippi. Missouri, Montana. Nevada, New Jersey. New Mexico. North Dakc
Ohio, Utah, Virginia. Washington, and W
Loui
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tion for mental retardation, 1 lunatics, 2 mentally ill, 1 mentally
incompetent, 4 mentally diseased, 1 non compos mentis,*’ under
guardianship, 7 unsound mind, 8 and committed by judicial order. 9

Many states require an adjudication of incompetency before civil
rights or voting rights may be restricted 10 or provide that the loss of
civil rights is subject to hospital regulations." Hawaii grants the
hospital the power of temporary suspension.

There are no constitutional or statutory disqualifications in the
states of Illinois, Indiana. New Hampshire, New York and
Pennsylvania. The states of Massachusetts, New Jersey and New
York 12 have incorporated statutory provisions which stipulate that no
person shall forfeit his or her personal or civil rights solely by reason
of their admission to a mental hospital.

What terms such as “insane” or “lunatic” mean with reference to
the right to vote is not clearly established by statutes or case law. ll

Such descriptions are imprecise and without definition, thus
providing virtually no guidelines for the administrators of the
statutes whose actions become largely discretionary. In
Papachristou v. City of Jacksonville, 405 U.S. 156 (1972), the
Supreme Court found the terms “common night walkers”, “habitual
loafers”, and “disorderly persons” as contained in a vagrancy statute
too vague to satisfy constitutional requirements and therefore
forbade enactments when “prohibitions are not clearly defined” -

'Oklahoma.
-North Carolina, Rhode Island, and Texas.
■'Connecticut, Delaware, and Kansas.
‘District of Columbia. Michigan, and South Dakota.
■Oregon.
' Arizona, Colorado. Maryland, Minnesota. North Dakota. Rhode Island, and Wisconsin.
’Arizona, Colorado. Florida, Idaho. Maine (for reasons of mental illness), Maryland (lor a mental
disability), Massachusetts. North Dakota, Rhode Island, and Wisconsin.
‘West Virginia.
‘Oklahoma.
"Civil Rights: Alaska, Arizona. Connecticut. District of Columbia, Hawaii. Idaho. Kentucky. Maine.
Maryland. Missouri. New Mexico. North Dakota. Tennessee. Utah. Vermont, and Wyoming. Voting
Rights: Honda. Registration cards are cancelled once insanity has been legally established in the Slates of
California, Minnesota, Montana and Nevada.
'Alaska. Hawaii. Idaho, Kentucky. Maine. Missouri. New Mexico. North Dakota, Utah, Vermont, and
Wyoming.
2New York Mental Hygiene Code. Section 70 applies only to voluntary patients.
'Samuel J. Brakcl & Ronald S. Rock. cds.. The Mentally Disabled ami the Law. Chicago. 1971 (rev. ed.)
P. 308.
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the constitutional doctrine of “vagueness”. 1 Ihe lack of a definition
in most states makes it difficult to determine whether the
prohibition is applicable only to persons hospitalized in mental
institutions, whether it extends only to those legally adjudged
incompetent, whether both classes are encompassed, or whether the
law is even broader and applies to any mentally ill person
hospitalized or at large, adjudged incompetent or not.” 2

Most states do not stipulate the method by which mental patients
to be disenfranchised. Twenty states and the District of

require an adjudication of incompetency before the right
to vote or civil rights can be removed. Connecticut provides that no
patient hospitalized or treated in any public facility for the mentally-
disordered shall be deprived of his rights unless he has been declared
incompetent and the finding of incompetency must specifically state
which civil or personal rights the patient is incompetent to exercise
Laws in California, Minnesota. Montana and Nevada require the
cancellation of voter registration cards upon an adjudication of
incompetency. Montana’s constitution prohibits all idiots and insane
persons from voting, but statutes provide that registration cards are
subject to withdrawal only when insanity has been legally establish-
ed. 1

Minnesota's procedure is the most clearly defined. Persons placed
under guardianship by a probate judge arc reported to the
commissioner of registration who destroys the registration card. The
commissioner is also notified upon the person’s restoration or
discharge and he must notify the latter that he must register again in
order to vote.4

Where patients are not restricted by statute from voting, very
often the hospital may restrict or regulate the civil rights of patients
on a case by case basis or hospitals may simply not provide the
patient the opportunity to vote, i.e., providing a balloting place or
allowing the patient to go to a public polling place. Also, due to

>

“State-Imposed Disabilities". Mental Health Legislative Guide Project ol the National Institute ol Me(

Health. I his citation is from a draft which has not yet been completed or approved by the Pro]
Ad visorv Panel, the National Institute of Mental Health or the Project's Hoard ol trustees.

Op. cit.. Brake), p. 308,
'/hij. p. 340.

4 1hid.
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restrictions in some states relative to mailing privileges, patients
cannot freely obtain an absentee ballot. 1

The express right of mental patients to vote has not been directly
challenged in a judicial forum. The issue has surfaced principally in
litigation involving contested ballots and the satisfaction of
residency requirements on the part of the mentally ill. In most cases
where defeated candidates have challenged votes as having
illegally cast by “insane” voters, they have been unsuccessful. 2

In the case of Youngblood v. Thorn, repeated testimony was
submitted by a physician, a school director and other witnesses that
a qualified elector was incompetent to vote. Other witnesses testified
to the contrary. The Court found that the undisputed evidence did
not show the voter in question to be an idiot or insane person in the
sense of Section 2768 of the Arkansas Statutes which disqualified
such persons from voting. In the case of Stale ex rel Melvin v.
Sweeney, the Court stated that “The right of citizens to vote may
not be denied or abridged, and, clearly, all qualified citizens have a
right to vote even though they may suffer physical infirmities,
illiteracy, feebleness of mind, ignorance or lack of information.”

A recent Pennsylvania case. Commonwealth of Pennsylvania v.
Parkhouse el alp dealt with the residence of seven adult patients
living at the Norristown State Hospital in Montgomery County,
Pennsylvania. Six of the seven patients had a previous address
within the State of Pennsylvania and only one had been committed
under civil court proceedings. T he Commissioners of Montgomery
County refused to register the individuals on the basis of Chapter
25, Section 2813 of the Pennsylvania Statutes which provides that
“for the purpose of registration and voting, no person shall be
deemed to have gained a residence by reason of his presence, or lost
it by reason of his absence, while kept in any poorhouse or other
asylum at public expense, nor while confined in public
Citing an earlier Pennsylvania Supreme Court decision4 which ruled

Judicial Action

'Op eit.. Brakel, p. 309.
2 Clark v. Robinson, 88 111. 498 (1878); Welsh v. Shumway. 232 111. 54 (1907): Youngblood v. Thorn, 145
Ark. 466. 224 S.W. 962 (1920); slate ex rel. Melvin v. Sweeney. 154 Ohio 223 (1951).

3Commonwealth of Pennsylvania v. Parkhouse el al. 969 CM). 1972.
4 Newport Township I.lection Contest, 384 Pa. 474, 121 A. 2d 141 (1956);residence of state employees living

and registered at the place of their employment, interpretation of 25 P S,
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that a person may establish a legal residence in a community where
employed, the court decreed that the petitioners could not be denied
registration simply because they arc currently living at the
Norristown State Hospital. The decision was only a matter of
temporary relief and did not apply to any other individuals similarly
situated.

Attorney General Israel Packel subsequently issued an opinion l
that there is no legal basis in Pennsylvania lor the disenfranchise-
ment of a mentally retarded or mentally ill person solely because he
or she is undergoing treatment for a mental disability or is known to
reside in an institution for the treatment of the mentally disabled.
An inmate cannot lawfully be denied the right to register in the
voting district in which the institution is located if such person
otherwise meets the residency requirements of section 704 of the
Election Code.

Under Illinois law, persons in mental institutions are not
residents of the community in which the hospital or institution is
situated but are inhabitants of the election district or precinct in
which they resided prior to becoming a patient (Illinois Revised
Statutes, Chapter 46, Article 3, Section 4).

Massachusetts Constitutional and Statutory Provisions
As has been noted, there are no explicit constitutional or

statutory provisions restricting the mentally ill from voting except in
the case of those individuals “under guardianship” (Const., Amend.
Art. Ill; G.L. c. 51, s. 1). Within this frame of reference, the term
has not been defined by either statute or Judicial fiat.

The only legal opinion on the subject of voting by mental patients
in Massachusetts w'as delivered by Attorney General Robert E.
Warner on October 29, 1928.2 That official reported that the
Department of Mental Health, acting through its superintendents,
may deliver or forward blank forms of applications for absentee
ballots, exercising discretion by viewing the condition and welfare of
each patient who requests such form

The question of voting by the mentally ill thus rests on the issue
of “competency”. Massachusetts statutes presume competency

“Voting Rights ol Mentally 111 or Mentally Retarded" Opinion No. 48, Pennsylvania Bulletin, Vol
Number 41, July 21, 1973. pp. 1400-1401.
-8 Up. Ally. (Sen.. 1928, 503,
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unless a person is declared incompetent by a probate court.
Moreover, the statutes stipulate that no person may be deemed
incompetent solely by reason of admission or commitment to a
public or private mental health facility. Further, the Department of
Mental Health safeguards the civil rights of mental patients through
Regulation No. 16;

No person shall be deprived of the right to manage his
affairs... or to vote in local, state or federal elections by
reason of his admission or commitment to a facility except
where there has been an adjudication that such person is
incompetent, or when a conservator or guardian has been
appointed.

According to Dr. Louis A. McGarry, Director of Legal Medicine,
Massachusetts Department of Mental Health, clinicians conduct
periodic reviews of the condition of the patient population in each
institution. If the examination warrants a diagnosis of incompctency
in respect to a patient, the Department may, where appropriate,
recommend the appointment of guardians through the probate
court. However, both Dr. McGarry and Mr. William O’Neil,
Director. Mental Health Legal Advisors Committee, point out that
such cases are seldom brought to probate court. Most often, probate
court action would be the result of financial necessity, i.e., the
settling of a patient’s estate.

Massachusetts Court Decisions
Similar to the national experience, Massachusetts courts have not

directly dealt with the voting rights of mental patients. The Attorney
General’s opinion previously cited related to the provision of
applications for absentee ballots and left the tender of such forms to
requesting patients up to the discretion of the hospital administra-
tion. However, this opinion did not question the voting rights of
mental patients but rather left unsaid the fact that patients do
possess this right. The question lies in the exercise of such right.

Two voting rights suits have recently been withdrawn after the
registrars of voters in the communities involved decided to allow the
appellees to register. In Lottie v. Trombley, officials in the City of
Waltham refused to register a patient at Metropolitan State
Hospital on the grounds that his status at that institution constituted
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a “guardianship” arrangement. At a hearing before the Waltham
Board of Registrars the patient argued that his admission to the
hospital was voluntary; that he could remove himself from the
institution on three days notice; and that the hospital was his only
residence. As tar as the Board could determine, the patient had been
a conditional voluntary admission and had no other home. He was
therefore allowed to register and vote in the City of Waltham.

The second case involved a patient as the Northampton Slate
under similar circumstances.

In 1972 an attempt by a patient in the Worcester State Hospital to
register to vote in that city was denied by an assistant registrar of
voters. The Board of Registrars affirmed that decision after a
hearing and the patient subsequently initiated an appeal to the
Superior Court sitting at Worcester.

The case rested upon the issue of whether or not the petitioner
was a resident of Worcester. The testimony and evidence disclosed
that the petitioner while under the jurisdiction of the Department of
Youth Services committed a crime in the City of Worcester. In
consideration for being placed on probation for that offense, the
petitioner was committed to the Worcester Stale Hospital. The
court concluded that this latter development did not establish a legal
residence within the city and it decided in the city’s favor.

The patient has appealed this verdict to the Appeals Court which
will hear the case in April 1975. 1
Recent Studies and Opinions

In a study relative to the possible impact of voting by the mentally
ill, two psychologists from the Bronx Stale Hospital in New York
found that the voting patterns of hospitalized patients had a marked
resemblance to the actual election results of the community in which
the facility was located. 2 The study involved 325 patients who
participated in a simulated election on the 1965 mayoralty race in

"V New York City. Of a group of 325 patients, 31 did not vote at all, 21
deposited blank ballots and 13 cast improperly marked ballots,
leaving a total of 260 (80%) valid ballots.

The two major candidates received strong support from both the

'Coulonihre v. Worcester Board of Registrars, Massachusetts Appeals Court. No. AC 74-311
Morris M. Klein & Saul A. Grossman. “Voting Pattern of Mental Patients in a Coi Sia

Hospital". Conwmnitt Mental Health Journal. Vol. 3. No. 2, 1%7, pp. 149-15
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community and the hospital patients. Given the tact that actual ~

returns from the remainder of the city differed substantially from '

the preferences of these two sources, the resultant relationship
reflects a strong community tie between hospital patients and their
community.

Another similar study involving three state hospitals and one
private psychiatric hospital in Maryland polled a total of 2,207
patients and 884 staff members on the 1968 presidential election the
day before the national election. 1 The results indicated that
who were mostly from urban areas reflected the actual votes cast in
Maryland urban areas but of greater importance the authors felt
that the data demonstrated that voting preference is not based on
the mental health of a group but rather on other factors relating to
socio-economic background and awareness of the issues.

Both studies concluded that by preserving the basic rights of
citizenship for mental patients the dignity and respect for a mentally
ill person could be enhanced and would be significantly encouraged.

The American Civil Liberties Union (ACLU) has suggested that
the civil rights of mental patients should never be restricted unless
the hospital can prove in court that limiting patients rights is ,

absolutely necessary in order to further a "compelling state interest” *

and that there is no less restrictive way of furthering that right. 2

A draft paper of the National Institute of Mental Health stresses
that modern treatment and rehabilitation arc based on the
knowledge and awareness that mental patients fare better when they
are not shielded from their everyday responsibilities. Many persons
who are mentally disordered are knowledgeable and capable ol
forming and expressing rational opinions about political matters
whereas many people who would not be diagnosed as disordered
ignore political issues and base their votes on irrational or
superficial considerations. The draft paper further states that there
seems little reason to deny the vote to any person who is able to
exercise his franchise and that mentally handicapped and
patients have a particular stake in voting as part of an effort to

Alfred M. Wellner & S. Gaines. “Patients Right to Vote.” Hospital and Communiiv Psychiatry,
Vol. 21. No. 5, May, 1970. pp. 163-164.
Bruce Ennis &. Loren Siegal. ‘The Rights of Mental Patients; The Basic A C M..l'. Guide to a Mental
Patients Rights”, An American Civil Liberties Handbook, New York. 1973. pp. 53-54. £
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bring about mental health law reform. Denial of the vote subjects
the individual to humiliation and the stigma of a public
determination of his lack of capacity. 1

The study declares that all residents of a mental health facility
who are eligible to vote should be afforded the opportunity to do so
and those who are possibly ineligible should be given the
opportunity, if they so desire, to challenge or rebutt any dis-
qualification.2

Commissioner William Goldman of the Massachusetts Depart-
ment of Mental Health is in favor of patient voting and would
cooperate in any way possible to encourage greater participation on
this score. The practice of voting would be consistent with the policy
of normalizing the patient’s life as much as possible. Dr. Louis A.
McGarry, Director of Legal Medicine of the Massachusetts
Department of Mental Health, feels that the main problem with the
voting rights of mental patients is the implementation thereof, i.e.,
registration, residency problems and absentee ballots.

Doctor Lawrence E. Peterson, Director of the Clinical Psycholo-
gy Training Program in the Psychology Department of Worcester
State Hospital, expresses the view that, although patients
legally have a right to vote, it is not always fair to the electoral
process to allow some to vote, e.g , disoriented geriatric patients.
Mr. Peter Gazelle, Assistant Superintendent of the Walter E.
Fernald State School in Waltham, observes that, although the
opportunity to vote should exist, in cases where the patient’s I.Q. is
extremely low, such a person would not be able to read or to absorb
current events through the mass media and therefore would be
unable to make an intelligent choice. Also, when patients have to be
bodily transported to the City Hall to register and have to be told
exactly what to do, the question of how much effort hospital
employees should use arises.

Massachusetts Mental Health Hospital Population
As of January I, 1974, a total of 12,988 patients over the age of

eighteen years were under treatment in state-operated facilities for

(inkle Project of the National Institute ol Mental'“State-Imposed Disabilities", Mental Health l.egislat
Health. A draft paper not yet approved by the Proje
Health or the Project’s Board of Trustees.

Advisory Panel, the National Institute ol Ment.

'lbid., p- 13
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the mentally ill or mentally retarded in Massachusetts. Of this
group, 12,1 18 were Massachusetts residents, 179 had an out-of-state
address and 691 had either an unknown address or the age or
address records were missing.

Between June 30, 1971 and June 30, 1972, the Department of
Mental Health opened a total of 14,835 inpatient cases and closed a
total of 16,874 cases, of which 732 were transfers among state
institutions for the mentally ill, the mentally retarded and the
Bridgewater treatment center. Of the total of 14,835 cases opened,
13,713 represented admissions to institutions for the mentally ill, 449

to institutions for the mentally retarded, and 673 to Bridgewater.
The institutions for the mentally ill reported that 8,296, or 62.9% of
the 13,713 admissions, were voluntary. 1 Patient population in state
institutions totaled 15.704 as of June 30, 1972 thereby reflecting a
large number of patients who spend less than a year in a public
institution.

The four Veterans Administration hospitals in Massachusetts
house an approximate total of 1,051 psychiatric patients and all.
with the exception of the Boston facility, treat both acute (short-
term) and chronic patients.

Of the private facilities surveyed, approximately 647 resident
patients over the age of eighteen years were Massachusetts residents.
All private hospitals indicated that the vast majority of their patients
are short-term acute cases, (i.e. the lenghts of stay vary from less
than a month to three months) and also voluntary admissions.

The following table capsules the most recent statistical informa-
tion on both public and private mental institutions.

Health, Hvaiuation. Research and Statistics Division. AnnumMas
Summary for Inpatient facilities. Year Uncling June JO. IV 7 2. Publication No. 6259
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! nhie 2. Massachusetts Adult Residents in Public and Private
f acilities lor the Mentally 111 or Mentally Retarded. January. 1974

A. Stale Institutions

/. Institutions for the Mentally 111
Boston State Hospital 594 Massachusetts Mental Health Center 159

342 Med lie Id Slate HospitalBridge wale
Corrigan Mental Health Center Metropolitan State Hospital
Cushing Hospital Northampton Stale HospitalMS

Danvers State Hospital l )f>4 Solomon Mental Health Center 44

f“thorough State Hospital
raiier State Hospital

Taunton State Mospi531
Walnut Lodge460

/.mdemann Community Menta
Health Center

West borough State Hospital 868
Worcester Stale Hospital 569

SHBTOTAI .6

Ms for the mentally Retante
Bclchcrtown Stale School 543 Monson State Hospital 704

Jutland Heights Mental HealthJohn I'. Berry Rehabilitation Center 5
Rehabilitation CenterPaul A. Dover State School 980

Wrenthiim Slate Hospital
SUBTOTAL
TOTAL

Walter I . Kernald Stale School 1.167 9 1

4.441Hathornc Regional Center (or
12.1 ISCharles V. Hogan Regional Center)

B. Veterans Administration Hospitals

Brockton210 366Bedford
Boston 156Northampton

IOTA!.
119

1.051

FacilitiesC. Privat

Baldpate. Inc. 49 Neuropsychiatric Division of
Bon Sccours Hospita
Bourncwnod. Inc.

St. Elizabeth's Hospital 55

Psychiatric Division of St58

Fuller Memorial Sanitoriurrr 13
Glcnside Hospital 95
Human Resource Institute of Boston 46
McLean Hospital 90
Naukeag Sanitorium 26

Vincent’s Hospital 43
Valiev head Hospital 40
Washingtonian Center for Addiction 43
Westwood I odcc. Inc. 43
Wiswall Hospital 28
TOTAI 647

TOTAL 13. 816Aggregate

"tpfe some point in time, these patients had an
attributed to them. e.g. a relative’s address.

Massachusetts or a Massachusetts add reidd n

Approximate

As of November 15. 1974.
ale records of patients’ ages and‘Figures cited are approximations. Private facilitie

origins due to the vast majority of short-term
Obtained from the Annual Statistical Summar;
Massachusetts Department of Mental Health. I v
62X9.

atie

Inpatient Facilities. Year Hiding June 30. 1972
on Research & Statistics Division. Publication No>hint

rtment ol Mental Health, I valuation Research andSources Public facilities: Massachusetts Dep;
Statistics Division: I A Hospitals and Privau Legislative Kcscaich BmFacilities: Massachusetts Lcgi

telephone survey, November. 1974
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Massachusetts Voting Experience
Stall conversations with administrators of mental health facilities,

both public and private throughout the state, indicate only a very
limited exercise of the franchise by the mentally ill.

Residence requirements may have some bearing in registering
otherwise eligible voters. However in the case of duly registered
voter-patients the desire to vote has been subordinated by apathy
and the individual’s personal anxieties relative to his or he«j*
condition and welfare. Also as has been indicated, certain
with serious mental health handicaps should not be permitted the
exercise of suffrage, according to some authorities.

Some patients return to their home community to vote. This
situation is more prevalent in the private institution sector inasmuch
as most private patients experience short-term confinement.
Transportation is frequently furnished by their families. Through a
“pass” privilege, inmates in public institutions are authorized to
leave the premises to vote.

Use of the absentee ballot has brought no greater results despite
promotional efforts by the hospitals in the form of informational
bulletins, assistance in the preparation of applications, the provision
of notaries public and other aid.

Finally, on the positive side, election officials in the City of
Waltham report encouraging developments among the patient
population at the Fernald State School. Tight patients from that
facility registered to vote for the 1974 state election. And the
Glenside Hospital, a private institution located in the Jamaica Plain
section of Boston, reported that 38% of its patients cast ballots in
that election.
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SI AIFS PRISONER I)!SEN FRANCHISE MEN I BASIS AND AUTHORIZING PROVISIONS

Crimes While
Numerous Infamous Election Punishable While Under

Misc. Offenses Felony Crimes Crimes Treason by Incarceration Incarcerated Senii

XXXXAlabama
Alaska
Arizona
Arkansas
California

X 1
X
X E

X X

X

fColorado
Connecticut
Delaware

X 2
X
X
X

X
District of Columbia
Florida

XGeorgia
Hawaii X

X X X X
X

X
IllllK
Indii X XE X

X X
Kan

X XXKentucky
X XI omsiana

Maine X X EX X
X X

X
Maryland

MASSACHUSETTS
Michigan
Minnesota X XE X

XMississippi
X X
X

Missouri
Montana

X XNebraska
X XNev,

XNew Hampshire
New Jersc

w Mexico X XXNew Mcx
New York XXX
North Can X

XX XXNorth Dakota
X XEOhio

X XOklahoma
XOregon

Pennsylvania X

X XRhode Island
X XSouth Carolina

XSouth Dakota X
X E

X
X XUtah
Xrrmont

X X
XX X

X XXWest Virginia
Wisconsin X X X X X
Wyoming X XX

E: Enabling Provisions
‘lnvolving moral turpitude
‘Except the crime of non-support.

APPENDIX A
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V

Constitutional and Statutory References

State StatuteConstitution
S. 182Alabama I'itle 17, s. 15

Alaska Art. V, s. 2 ss. 11.05.070 and 15.05.030
ss. 16-101, 16-921Art. VII, s. 2Arizona

Arkansas Amend 8, art. 3, and
Amend. 51

ss. I and 11 and 3-707

California ss. 228. 232, and 2600Art. 11, s. 1 and Art
XX, s. I I (Penal Code)

Colorado 49-32Art, VII. s. 10
Art. VI, s. 3Connecticut ss. 9-46

Delaware Title 11, s. 4347Art. V, ss. 2 and 7
Title 15. s. 1701
s. 1-1102District of Columbia

Florida s. 97.041Art. VI, s 4
S. 2-801Georgia

Hawaii ss. 15-l(b)(I)(D) and 716-2
s. 34-403

Art. 11, s. 2
Art. VI, s. 3
Art. 3, s. 2

Idaho

Illinois Ch. 46

Indiana Art, 2, s. 8 ss. 3 to 5 and 29A-5, ss.

29-4804, 29-5908, 29-5964
and 29-5965

lowa Art. 2, s. 5 s. 51.16
Kansas Art. 5, s. 2 21-4615
Kentucky S. 145 ss. 124.150, 124.190

160.991, 432.350 and
436.230

Louisiana Art. VII, s. I Title 15, s. 572.1 and Title

Art. Vlll, s. 6 18. ss. 42, and 270.210
Maine- Art. IX Title 21, s. 24
Maryland Art. I, s. 2 Art. 33, s. 3-4
MASSACHUSETTS C. 51. s. 1: C. 55. s. 37
Michigan An. II

Minnesota 2; Art. 4,

15

Mississippi Art. 12, s. 241 ss. 23-5-85 and 99-19-35

Amend. Art 111

Art
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State Constitution
Art. 8, s. 2

Statute
Missouri s. 111.021, 113.040, 129.420,

129.490, 129.500, 129.920,
222.010, 557.490, 559.470,
560.610, and 561.340

Montana
Nebraska
Nevada

Art. IX, s. 2
Art. VI, s. 2

s. 23-2701
s. 29-112

Art, 11, s. 1 and
Art. XV. s. 3
Pt. I, art. IINew Hampshire

New Jersey
Ch. 607-A, s. 2
s. 19:4-1Art. 11, s. 7

Art. VII, s. I
Art. 11, s. 3
Art. VI, s. 2(3)
Art. V, s. 127
Art. V, s. 4

New Mexico
New York

ss. 3-20-16 and 40A-29-14
ss. 152.462 (Election Law)
s. 163-55North Carolina

North Dakota
Ohio

ss. 12-11-06 and 16-01-04
s. 2961.01

Oklahoma
Oregon

Art. 111, s. 1
Art. 11, s. 3
Art. VII, s. 7
Amend. 24, s. 4

Title 21, s. 65
s. 137,240

Pennsylvania
Rhode Island

Title 25. s. 3552
s. 13-6-2, Ch. 17-20, Ch.
228 of the Acts of 1974.

South Carolina
South Dakota
Tennessee

Art. 11, s, 6
Art. VII, s. 2

ss. 23-61 and 23-62
s, 23-48-35

Art. 1, s. 5; Art, IV,
s, 2

Texas Art. 6, s. 1; Art. 16,
s. 2

Art. 5.01
(Election Code)

s. 76-1-36Utah Art. IV, s. 6
Ch. 11, s. 51
Art. 11. s. 1
Art. VI, s. 3
Art. IV, s. 1

Vermont
Virginia

Title 28, s. 807
24. M 2

Washington
'Vest Virginia
Wisconsin

s. 29.01.080
s. 3-1-13

Art. 111, ss. 2 and 6
Art. 6, s. 6

6.03
Wyoming 6-4

Source: “Restori dcr's Right to Vote; Backgrou elopment" American Criminal
Law Review. Volume It. pp. 32-35 and 40-42, 1973; Upda and amended hv the Massachusetts
legislative Research Bureau
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